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PREFACE. 


The  history  of  jurisprudence  is  the  history  of  civiliza- 
tion. The  labors  of  the  lawgiver  embody  not  only  the 
manners  and  customs  of  his  time,  but  also  its  innermost 
thoughts  and  beliefs,  laid  bare  for  our  examination  with  a 
frankness  that  admits  of  no  concealment.  These  afford 
the  surest  outlines  for  a  trustworthy  picture  of  the  past, 
of  which  the  details  are  supplied  by  the  records  of  the 
chronicler. 

It  is  from  these  sources  that  I  have  attempted,  in  the 
present  work,  a  brief  investigation  into  the  group  of  laws 
and  customs  through  which  our  forefathers  sought  to  dis- 
cover hidden  truth  when  disputed  between  man  and  man. 
Not  only  do  these  throw  light  upon  the  progress  of 
human  development  from  primitive  savagism  to  civilized 
enlightenment,  but  they  reveal  to  us  some  of  the  strangest 
mysteries  of  the  human  mind. 

In  this  edition  I  have  endeavored  to  indicate,  more 
cleariy  than  before,  the  source,  in  prehistoric  antiquity,  of 
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some  of  the  superstitions  which  are  only  even  now  slowly 
dying  out  among  us,  and  which  ever  and  anon  reassert 
themselves  under  the  thin  varnish  of  our  modem  ra- 
tionalism. 

In   a  greatly  condensed   form  the  first  three   essays 
originally  appeared  in  the  North  American  Review, 

Philadelphia,  June,  1878. 
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I. 


THE  WAGER  OF  LAW. 


SOCIAL  ORGANIZATION  OF  THE  ARYAN  RACES. 

The  conception  of  crime  as  a  wrong  committed  against 
society  is  too  abstract  to  find  expression  in  the  institutions 
of  uncivilized  communities.  The  slayer  or  the  spoiler  is  an 
enemy,  not  of  his  fellows  in  general,  but  only  of  the  suf- 
ferer or  of  his  kindred;  and  if  society  can  provide  means 
for  the  wronged  to  exact  reparation,  it  has  done  its  duty  to 
the  utmost,  and  has,  indeed,  made  a  notable  advance  on 
the  path  that  leads  from  barbarism  to  civilization.  How 
recent  has  been  our  progress  beyond  this  stage  of  develop- 
ment, is  illustrated  in  the  provisions  of  a  code  granted  so 
lately  as  1231  by  the  Abbey  of  St.  Berlin  to  the  town  of 
Arques.  By  these  laws,  when  a  man  was  convicted  of  inten- 
tional homicide,  he  was  handed  over  to  the  family  of  the 
murdered  person,  to  be  slain  by  them  in  turn.*  It  still  was 
vengeance,  and  not  justice,  that  was  to  be  satisfied. 

In  early  times,  therefore,  the  wrong-doer  owed  no  satisfac- 
tion to  the  law  or  to  the  state,  but  only  to  the  injured  party. 
That  injured  party,  moreover,  was  not  a  mere  individual. 
All  the  races  of  the  great  Aryan  branch  of  mankind  have  de- 
veloped through  a  common  plan  of  organization,  in  which 
each  family — sometimes  merely  the  circle  of  near  kindred, 
at  others  enlarged  into  a  gens  or  sept — was  a  unit  with  respect 

*  I-cgg.  VilUe  dc  Arkes,  J  xxviii.  (D'Acher)'  Spicileg,  III.  608). 

2 


14  THE   WAGER   OF   LAW. 

to  the  Other  similar  aggregations  in  the  tribe  or  nation,  pre- 
senting, with  respect  to  personal  rights,  features  analogous  to 
their  communal  holding  of  land.  Within  these  units,  as  a 
general  rule,  each  individual  was  personally  answerable  for 
all,  and  all  were  answerable  for  each.  A  characteristic  inci- 
dent of  this  system  was  the  wer-giid  or  blood -money,  through 
which  offences  were  condoned  and  the  aggrieved  were  satis- 
fied by  a  payment  made,  when  the  crime  was  homicide,  to 
the  kindred  of  the  slain,  and  generally  contributed  by  the 
kindred  of  the  slayer. 

The  fragments  of  the  Avesta  are  the  earliest  records  of 
Aryan  legislation  that  have  reached  us,  and  in  them  we  find 
distinctly  marked  evidence  of  this  common  responsibility  of 
the  kindred.*  Among  the  Hindus,  the  most  ancient  extant 
code,  the  Manava  Dharma  Sastra,  represents  a  highly  com- 
plex social  organization,  in  which  primitive  institutions  have 
been  completely  overlaid  by  the  later  and  antagonistic  ele- 
ments of  caste  and  Brahmanism,  but  yet  it  reveals  the  exist- 
ence of  village  communities  which  were  a  direct  development 
of  the  primal  system  of  the  family;'  and  in  the  adventures  of 
the  Kauravas  and  Pandavas  the  Mahabharata  preserves  frag- 
ments of  traditions  conveying  some  indications  of  a  pre- 
existing solidarity  among  kindred.*  Much  more  clearly  de- 
fined were  the  Hellenic  organizations  of  the  patrce  and 
phratricBj  while  the  institution  of  the  wer-gild  is  seen  in  the 
wages  earned  by  Heracles  in  serving  Omphale,  to  be  paid  to 

>  Vendidad,  Farg.  IV.  24-35  (Bleeck's  Translation,  Hertford,  1864, 
pp.  ZO-\), 

*  Manava  Dharma  Sastra,  VIII.  295  sqq.  Comp.  Maine's  Ancient 
Law,  pp.  260  sqq. 

>  Even  among  the  remnants  of  the  pre-Aryan  races  of  India  the  same 
customs  arc  traceable.  Early  in  the  present  century  Lieutenant  Shaw 
described  the  hill-tribes  of  Rajmahal,  to  the  north  of  Bengal,  as  recog- 
nizing the  responsibility  of  the  injurer  to  the  injured;  compensation  was 
assessed  at  the  pleasure  of  the  complainant,  and  the  kindred  of  the  offender 
were  compelled  to  contribute  to  it,  exactly  as  among  the  barbarians  who 
occupied  Europe.    (Asiatic  Researches,  Vol.  IV.) 
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men  uf  (he  mtiTdeted  Iphittis,  and  i 

e  trace<I  to  historic  limes  in  ihc  payments  provided  by  the 

frallian  laws  to  the  families  of  the  subject  Leleges  and 

inyans  who  raiglii  be  slain.     Sir  Henry  Maine  has  acutely 

lggc$te<l,  also,  thai  the  belier  in  an  hereditary  curse,  which 

lays  so  awful  a  part  in  Grecian  legend,  is  derived  from  the 

rimal  idea  of  the  solidarity  of  the  family  group.'    In  Rome, 

withsunding  the  powerful  Latin  tendency  to  absorb  all 

tnr  subdivinioiia  into  the  state,  the  insiiliition  of  the  ^«i/, 

■nd  ibc  relationship  between  tlie  patron  and  his  clients  bear 

biking  analogies  to  the  organizations  which  we  find  among 

pe  Teutonic  tribes  as  they  emerge  into  history;  while  the 

[tifi  itnposeil  on  the  elder  Horatius,  to  expiate  for  his  son 

e  crime  of  slaying  his  sister,  shovrs  a  remnant  still  existing 

r  llic  uvr-gilii  levied  on  the  relatives.'    The  early  legisla- 

|on  of  Ihe  Celts,  both  in  the  Irish  and  Welsh  tribes,  as  we 

liall  preMntly  sec,  carried  the  solidarity  of  the  family  (o  its 

kghHi  point  of  development.     The  same  institutions  form 

I  iiromincnt  feature  of  social  organization  among  the  Slavs. 

;  Kussian  Mir,  or  communal  society,  is  evidently  a  de- 

lElojimcnl  of  the  original  family ;  while  the  RusVaia  Prawda, 

nc  earliest  extant  code,  promulgated  by  Yaroslav  Vladomi- 

tovirh   in  the  eleventh  century,  allows  the  relatives  of  a 

purtleteil  man  either  to  kill  the  murderer  or  to  accept  a 

ttr-gt'/if(Tom  him.     The  district,  moreover,  in  whith  a  homi- 

kle  occars  is  liable  to  a  fine,  unless  the  victim  is  an  unknown 

as  such,  there  arc  none  to  claim  compensation 

r  him,  he  is  outside  of  all  family  organization,  and  the 

no  protection  for  him.'    In  Poland,  lite  laws  in 

:  tintil  tbe  close  of  the  fifieenih  century  provided  no 


wt  UteuMvhl  Frag.  (Diilot,  Fniie. 
■3— blnJor.    HLculi 
iiIjiw,  p.  117, 
•TilUt.  t.  s6:  V.  ji.— A|>|>iai<i  •!<;  Bell,  llaiinibiil 


St.    Gnecor,).  —  Apollixlnr.    Bib. 
31.— Plut.  Quisl.    Gmc,  46.— 
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Other  penalty  for  murder  than  a  wet-^ld  to  be  divided 
among  the  kindred  and  friends  of  the  slain;  and  during 
the  fifteenth  century  there  was  only  a  short  term  of  imprison- 
ment added.*  Among  the  southern  Slavs  the  Zadruga  takes 
the  place  of  the  Russian  Mir,  and  is  a  still  more  absolute 
and  primitive  form  of  family  organization.' 

In  obedience  to  this  all-pervading  tendency  of  organiza- 
tion, the  barbarian  tribes  which  overthrew  the  Roman  Em- 
pire based  their  institutions  on  two  general  principles — the 
independence  of  the  individual  freeman  and  the  solidarity 
of  the  family  group — and  on  these  was  founded  their  rude 
jurisprudence.  As  the  criminal  was  not  responsible  to  the 
state,  but  to  the  injured  party,  personal  punishments  were 
unknown,  and  the  law  made  no  attempt  to  decree  them. 
All  that  it  could  do  was  to  provide  rude  courts  before  which 
a  plaintiff  could  state  his  case,  and  a  settled  tariff  of  pecu- 
niary compensation  to  console  him  for  his  sufferings.'  If 
he  disdained  this  peaceful  process,  he  was  at  liberty  to  as- 
semble his  kindred  and  friends,  and  exact  what  satisfaction 
he  could  with  sword  and  axe.  The  offender,  moreover, 
could  not  legitimately  refuse  to  appear  when  summoned 
before  the  mallum,  or  judicial  assembly  of  the  tribe;  nor 
could  he,  as  a  rule,  claim  the  right  of  armed  defence,  if  the 
complainant  preferred  to  receive  the  money  payment  pro- 
vided for  the  offence  of  which  he  might  prove  his  antagonist 
guilty. 

This  wcr-gilii  was  in  no  sense  a  fine  inflicted  as  a  punish- 

'  Jo.  Herburti  tie  Fulsiin  Statut.  Reg.  Polon.  tit.  liomicid.  (Samoscii, 
1597,  pp.  2O0  sqq.).  In  cases,  however,  of  homicide  committed  by  a 
kmethoy  or  serf,  upon  another,  a  portion  of  the  wer-gild  wab  paid  to  the 
magistrate. 

•  See  an  abstract  of  Bojisic*s  work  on  the  customs  of  the  southern 
Slavs,  in  the  '*  Penn  Monthly"  Magazine,  Phila.,  Jan.  1878,  pp.  15  S(jq. 

8  Gradually,  however,  a  portion  of  the  composition  money  was  atiri- 
buted,  under  the  name  o^fredum^  to  the  king  or  the  magistrate,  as  a  com- 
pensation for  readmitting  the  criminal  to  the  public  peace. 
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I  for  guilt,  but  only  a  coinpensaiioii  to  intluce  the  injured 

ny  to  forego  hia  right  of  reprisals,  and  the  interest  whith 

ciety  fell  in  it  was  not  in  the  reiiression  of  crime,  but  in 

e  roaintcnancc  of  peace  by  averting  the  endless  warfare  of 

»lilc  families.     An  Atiglo-Saxon  proverb,  qnoted  approv- 

bfily  in  the  laws  of  Edward  the  Confessor,  a.s  collected  by 

Villiam  the  Conqueror,  says:  "Bicge  spere  of  side  o5er 

—Buy  off  the  spear  from  ihy  side  or  endure  it.'     The 

^plication  of  ihe  system  is  to  be  seen  in  the  minute  and 

(omplcx  tariffs  of  crime  which  form  so  large  a  ijortion  of 

■e    barbarian    codes.     Every  attempt   against    person  and 

iropetty  is  rated  at  its  appropriate  price,  from  the  theft  of  a 

tcking  pig  to  the  arraed  occupation  of  an  estate,  ami  from 

I  wound  of  the  lintc  finger  to  the  most  atrocious  of  parri- 

To  what  extent  this  at  last  was  carried  may  be  seen 

1  ihc  Welsh  codes,  where  every  hair  of  the  eyelash  is  rated 

It  a  penry.' 

i  This  system  introduced  into  legal  proceedings  a  commer- 

J  sjiiril  which  seems  strangely  al  variance  with  the  savage 

I  comroonly  attributed   to  our  barbarian  ancestors. 

B  the  traiwlation  by  Mr.  Dasent  of  the  old  Icelandic  Saga 

'  Burnt  Njal  is  vividly  set   forth  the  complex  procedure 

rbtch  arose   from  the   development  of   these   principles, 

fcheicby  suits  could   be  sold  and  assigned  by  one  party  to 

albct,  aiid  a  plaintiff  with  a  promising  claim  for  damages 

wld  pan  with  it  to  some  speculator  who  undertook  the 

Aiances  of  the  suit;  or,  if  the  prospects  were  not  encou- 

ging,  he  would  pay  some  shrewd  lawyer  or  mighty  warrior 

b  proMXUle  it  in  his  stead.     As  either  party  in  the  primitive 

xlandic  code  could  at  any  moment  interrupt  the  proceed- 

;  with    a    challenge    to   single   combat,    or   a    powerful 

ider  might  collect  his  friends  for  a  raid  on  the  Althing 

I  U.  EdwudI,  C.  xii.  (Tharpc'i  Ancbnl  l.Bwi,  I.  467). 

;«tMbB  Code.   Bk.  U.  chap.  vii.  {  8.     (Anmrin  Owen's  Andcnl 
i,rti:.  ii*W»trv  1.  701.) 
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and  thus  break  up  the  court,  this  traffic  in  suits  was  a  sjjecu- 
lation  well  fitted  to  vary  the  monotony  of  a  sea-rover's  life 
on  shore. 

In  the  application  of  this  principle  of  compensation  the 
solidarity  of  the  family  bore  a  part  as  conspicuous  as  in  the 
alternative  of  private  warfare.  The  kindred  of  the  offender 
were  obliged  to  contribute  shares  proportionate  to  their  de- 
grees of  relationship;  while  those  of  the  man  who  was 
wronged  received  respective  percentages  calculated  on  the 
same  basis.  Thus  the  most  ancient  Barbarian  code  that 
has  reached  us — that  of  the  Feini,  or  primitive  Irish — in  a 
fanciful  quadripartite  enumeration  of  the  principles  in  force 
in  levying  fines,  alludes  to  the  responsibility  of  kindred — 
**And  because  there  are  four  things  for  which  it  is  levied: 
*cin*  (one's  own  crime),  and  *tobhach*  (the  crime  of  a  near 
kinsuian),  'saighi'  (the  crime  of  a  middle  kinsman),  and  the 
crime  of  a  kmsman  in  general.'**  A  very  complete  example 
of  the  development  of  this  system  is  to  be  found  in  the  Ice- 
landic legislation  of  the  twelfth  century,  where  the  fines 
exacted  diminish  gradually,  as  far  as  the  relatives  in  the 
fifth  degree  on  both  sides,  each  grade  of  the  criminal's 
family  paying  its  rate  to  the  corresponding  grade  of  the 
sufferer's  kindred.'  When,  however,  the  next  of  kin  were 
females,  and  were  thus  incompetent  to  prosecute  for  murder, 
the  person  who  undertook  that  office  was  rewarded  with 
one-third  of  the  fine.*  It  was  not  until  about  1270  that  King 
Haco,  in  his  unsuccessful  attempt  to  reform  these  laws,  ven- 
tured to  decree  that  in  cases  of  murder  the  blood-money 
should  not  be  divided  among  the  family  of  the  victim,  but 
should  all  be  paid  to  the  heir.*  On  the  other  handj  in 
Denmark,  Eric  VII.,  in  1269,  relieved  the  kindred  of  the 

'  Senchus  Mor,  I.  259  (Hancock's  ed.  Dublin,  1865). 
«  Gragas,  Sect.  iv.  cap.  cxiv.  '  Ibid.  Sect.  viii.  cap.  Iv. 

«  Jarnsida,  Mannhclijc,  cap.  xxix. — Cf.  I^cgg.  Gulathingenses,  Mann- 
helgi,  cap.  xii. 
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kurdcrcr   from  coTiiribiiliiig    to    [he    wtr-gilii,    alilioiigii    it 
lAnttnued  to  be  divided  among  ihc  rflaiives  of  the  slain.' 

Among  llic  Welsh  the  provisions  for  levying  and  distri- 

JNiting   (he  fines  were   almost   as  complex  as  those  of  the 

UI5  Icelandic  law,  one  body  of  jnrisprudente  extending 

|ic  lubiliiy  even  as  far  as  sixth  cousins;'  and  perhaps  the 

P^uainicsi  cxptcs-iion  of  Ihe  responsibility  of  the  kindred  is 

)  be  found  in  ihc  rcgnlation  that  if  any  one  should  draw 

Wowl  from  the  abbot  of  either  of  the  seven  great  houses  of 

fved,  the  offender  should  forfeit  seven   pounds,  while  a 

|knu1c  of  his  kindred  shonld  become  a  washerwoman   in 

token  of  disgrace.*    The   firm   hold   which   this   practical 

plidarity  of  the  family  had  upon   the  jurisprudence  of  the 

kuTOpean  races  is  shown  by  a  clause   in  the  statutes  of  the 

jiy  ff  Lillc,  as  late  as  the  fourteenth  century,  where  the 

ulebrtor  had  the  right  to  collect  from  his  relatives  a  por- 

k>D  of  the  wer-gild  which  he  had  incurred;  and  elaborate 

iblcs  were  drawn  up,  tthowitig  the  amount  payable  by  each 

^lative  in  proportion  to  his  degree  of  kinship,  the  liability 

intending  as  far  as  to  third  cousins.*     A  still  more  pregnant 

kxample  of  Ihe  responsibility  of  kindred  is  found  in  the  cus- 

i  of  Asprcs,  In  1184,  wiicre  the  kindred  of  a  homicide, 

r  Ihey  would  abjure  him  by  oath  on  relics,  were  entitled  to 

B  )wli)ic  |ieare;  bnt  if  they  refused  to  do  so,  it  became  the 

■Uty  of  the  Count  of  Halnault,  the  Abbot  of  St.  Vaast,  and 

■  irclatives  of  ihe  shin,  to  hunt  ihem  down,  and  seize  all 

r  properly.* 

[  The  introduction  of  Christianity,  with  ihc  all-pervading 
TflolaIi»m  of  the  church,  rendered  necessary  an  iniiova- 


*  CoiuUt.  Eric.   \an.   11119,   }  vil,  (Luilewig.   Rcliii.  MS.' 

'  thnvtian C«le,  Dk.  ti.  th.  i.  ({  17-ji— Bk.  in.  ch.  iii,  {[  a 
>L>«i.  8k.  IV.  ch.  lil.  gn. 

*  Dtmclian  Civic,  Bk.  II.  cbap.  Kxiv.  1  It. 
I,  KraarJlibM,  etc.  >le  ta  ville  >le  Ulle,  p|i.  1(X>-7. 

*  Outu  IloIilDiiii  lUDnouicn^     IMnnenc.  CoUccl.  Anipliu. 
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tion  on  the  primeval  form  of  social  organization,  for  eccle- 
siastical ties  dissolved  those  of  the  family.  By  the  Carlo- 
vingian  legislation,  when  a  priest  was  slain  his  wer-gild  was 
paid  to  the  church,  which  was  held  to  be  nearer  to  him  than 
any  relative,*  though  this  regulation  subsequently  was  modi- 
fied so  as  to  divide  the  composition  into  three  parts,  of 
which  one  was  paid  to  the  church  of  the  deceased,  one  to 
his  bishop,  and  the  third  to  his  kindred.'  As  a  general  rule, 
therefore,  the  clerk  could  claim  no  share  of  the  blood-money 
collected  for  the  murder  of  his  kinsmen,  nor  be  called  upon 
to  contribute  to  that  incurred  by  his  family;'  though  it  is 
true  that,  by  the  Welsh  laws  of  Hoel  the  Good,  compiled  in 
the  tenth  century,  children,  even  prospective,  were  a  link 
through  which  the  liability  might  be  again  incurred.  **  Nei- 
ther clerks  nor  women  are  to  have  a  share  of  the  galanas^ 
since  they  are  not  avengers ;  however,  they  are  to  pay  for 
their  children  or  to  make  oath  that  they  shall  never  have 
any.*'* 

With  this  exception,  therefore,  in  its  relations  to  the  com- 
munity, each  family  in  the  barbaric  tribes  was  a  unit,  both 
for  attack  and  defence,  whether  recourse  was  had  to  the 
jealously  preserved  right  of  private  warfare,  or  whether  the 
injured  parties  contented  themselves  with  the  more  peaceful 
processes  of  the  niallum  or  a/thing.  This  solidarity  of  the 
kindred  is  the  key  to  much  that  would  otherwise  appear  . 
irrational  in  their  legislation,  and  left,  as  we  have  seen,  its 
traces  late  in  the  feudal  and  customary  law. 

THE  OATH  AND  ITS  ACCESSORIES. 

Between  the  commission  of  an  offence  and  its  proof  in  a 
court  of  justice,  there  lies  a  wide  field  for  the  exercise  or 
perversion  of  human  ingenuity.     The  subject  of  evidence  is 

'  Capitul.  Lib.  iv.  cap.  15.  '  Concil.  Tribur.  an.  895,  can.  iv. 

'  Dimetian  Code,  Bk.  II.  chap.  i.  J  32. 
*  Venedotian  Code,  Bk.  ill.  chap.  i.  J  21. 
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one  which  has  taxed  man's  reasoning  powers  to  the  utmost ; 
and  the  subtle  distinctions  of  the  Roman  law,  with  its  proba- 
tion prctsumptio  juris ,  prcesumptio  juris  tan  turn  :  the  endless 
refinements  of  the  glossators,  rating  evidence  in  its  different 
grades,  as  probatio  optima^  evidentissima,  apcrtissima^  legiti- 
ma,  sufficiens,  indubitata^  diiucida,  iiguida,  evidens,  perspicua, 
and  semiplcna;  and  the  complicated  rules  which  bewilder  the 
student  of  the  common  law,  .all  alike  show  the  importance  of 
the  subject,  and  its  supreme  difficulty.  The  semi-barbarian, 
impatient  of  such  expenditure  of  logic,  arrived  at  results  by 
a  shorter  and  more  direct  process. 

Some  writers  have  assumed  that  the  unsupported  oath  of 
the  accused  was  originally  sufficient  to  clear  him  of  a  charge, 
and  they  dilate  with  enthusiasm  on  the  heroic  age,  when  a 
lie  is  cowardice,  and  the  fierce  warrior  disdains  to  shrink 
from  the  consequences  of  his  act:  All  this  is  purely  conven- 
tional, and  justification  will  vainly  be  sought  for  it  in  any  of 
the  unadulterated  records  of  the  barbarians.  It  was  not, 
indeed,  until  long  after  the  Teutonic  tribes  had  declined 
from  the  assumed  virtues  of  their  native  forests,  that  an 
unsupported  oath  was  receivable  as  evidence,  and  the  intro- 
duction of  such  a  custom  may  be  traced  to  the  influence  of 
the  Roman  law,  in  which  the  importance  of  the  oath  was 
overwhelming.*  The  Wisigoths,  who  moulded  their  laws  on 
the  Roman  jurisprudence,  were  the  only  race  of  barbarians 
who  permitted  the  accused,  in  the  absence  of  definite  testi- 
mony, to  escape  on  his  single  oath,*  and  this  exception  only 

*  The  oath  may  be  regarded  as  the  foundation  of  Roman  legal  proce- 
dure— *•  Date  jurejurando  non  aliud  qurcrilur,  quam  an  juratum  fit ; 
rcmlssa  quxstione  an  del>eatur;  quasi  satis  probatum  sit  jurejurando/' 
L.  5«  I  2,  1).  XII.  ii.  'WiQ  jusjurandum  fucesuirium  could  always  bead- 
ministered  by  the  judge  in  cases  of  deficient  cviticnce,  and  \\\t  jusjunnithtm 
in  jure  proffered  by  the  plaintiff  to  the  defendant  was  conclu.>ive:  "  Mani- 
fcstne  turpitudinis  et  confessionis  est  nolle  nee  jurare  nee  jusjurandum 
rcferre."     Ibid.  I.  38. 

•  LI.  Wisigoth.  Lib.  11.  Tit.  ii.  c.  5. 
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tends  to  prove  the  rule.  So  great  was  the  abhorrence  of  the 
other  races  for  practices  of  this  kind,  that  at  the  council  of 
Valence,  in  855,  the  Wisigothic  custom  was  denounced  in 
the  strongest  terms  as  an  incentive  to  perjury.*  It  was  not 
until  long  after  the  primitive  customs  of  the  wild  tribes  had 
become  essentially  modified  by  contact  with  the  remains  of 
Roman  civilization,  that  such  procedures  were  regarded  as 
admissible  ;  and,  indeed,  it  required  the  revival  of  the  study 
of  the  civil  law  in  the  twelfth  century  to  give  the  practice  a 
position  entitled  to  respect.' 

*  Concil.  Valcnlin.  ann.  855,  c.  xi. 

'  Thus  Alfonso  the  Wise  endeavored  to  introduce  into  Spain  the  mutual 
challenging  of  the  parties  involved  in  the  Komzxi  jusjurandum  in  jure ^  by 
his  jura  de  juicio  (Las  Siete  Partidas,  P.  ill.  Tit.  xi.  1.  2).  Oddly 
enough,  the  same  procedure  is  found  incorporated  in  the  municipal  law  of 
Kheims  in  the  fourteenth  century,  prolxibly  introduced  by  some  over- 
zealous  civilian;  "Si  alicui  deferatur  jusjurandum,  necesse  habet  jurare 
vcl  referrc  jusjurandum,  et  hoc  super  quovis  debito,  vel  inter  quasvis  {)er- 
sonas."  Lib.  Pract.  de  Consuctud.  Remcns.  ^15  (Archives  Legislat.  de 
Reims,  P.  L  p.  37).  By  this  time,  however,  the  oaths  of  parties  had 
assumed  great  importance.  In  the  legislation  of  St.  I^ouis,  they  occupy  a 
position  which  was  a  direct  incentive  to  perjury.  Thus  he  provides  for 
the  hanging  of  the  owner  of  a  beast  which  ha<l  killed  a  man,  if  he  was 
foolish  enough  not  to  swear  that  he  was  ignorant  of  its  l)eing  vicious. 
**  Et  si  il  estoit  si  fox  que  il  deist  que  il  scust  la  icche  de  la  beste,  il  en 
seroit  pendus  jxjur  la  rccoignoissance." — Eiablissements,  Liv.  i.  chap, 
cxxi. 

In  certain  local  codes,  the  purgatorial  ]X)wer  of  the  oath  was  carried  to 
the  most  al^surd  extent.  Thus,  in  the  thirteenth  century,  the  municipal 
law  of  the  Saxons  enabled  the  accused  in  certain  cases  to  clear  himself, 
however  notorious  the  facts  of  the  case,  and  no  evidence  was  admitted  to 
disprove  his  |)osiiion,  unless  it  were  a  question  of  theft,  and  the  stolen 
articles  were  found  in  his  j)osses>.ion,  or  he  had  suffered  a  previous  con\ic- 
tion.  (Jur.  Provin.  Saxon.  Lib.  1,  Art.  15,  18,  'Y)\  Lib.  II.  Art.  4,  72.) 
This  irrational  abuse  was  long  in  vogue,  and  was  denounced  by  the  coun- 
cil of  liule  in  the  fifleenth  century  (Schiller.  Thesaur.  IL  291).  It  only 
prevailed  in  the  north  of  Germany;  the  Jus  Provin.  Alaman.  (cap.  ccclxxxi. 
g  3),  which  regulated  Southern  Germany,  alludes  to  it  as  one  of  tlie  dis- 
tinguishing features  of  the  Saxon  code. 

So,  also,  at  the  same  period  a  special  privilege  was  claimed  by  the  in- 
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It  is  true  that  occasionally,  in  the  early  legislation  of  the 
barbarians,  an  instance  occurs  in  which  certain  privileges  in 
this  respect  are  accorded  to  some  classes  in  the  community, 
but  these  are  special  immunities  bestowed  on  rank.  Thus  in 
one  of  the  most  primitive  of  the  Anglo-Saxon  codes,  which 
dates  from  the  seventh  century,  the  king  and  the  bishop  are 
permitted  to  rebut  an  accusation  with  their  simple  assevera- 
tion, and  the  thane  and  the  mass-priest  with  a  simple  oath, 
while  the  great  body  both  of  clerks  and  laymen  are  forced 
to  clear  themselves  by  undergoing  the  regular  form  of  canon- 
ical compurgation  which  will  be  hereafter  described.*  So, 
in  the  Welsh  legislation,  exemption  from  the  oath  of  absolu- 
tion was  accorded  to  bishops,  lords,  the'  deaf,  the  dumb, 
men  of  a  different  language,  and  pregnant  women.*  In- 
stances of  class-privileges  such  as  these  may  be  traced 
throughout  the  whole  period  of  the  dark  ages,  and  prove 
nothing  except  the  advantages  claimed  and  enjoyed  by  caste. 
Thus,  by  the  law  of  Southern  Germany,  the  unsupported 
oath  of  a  claimant  was  sufficient,  if  he  were  a  person  of  sub- 
stance and  repute,  while,  if  otherwise,  he  was  obliged  to 
provide  two  conjurators/  and  in  Castile,  the  fijodalgo,  or 

habitants  of  Franconia,  in  virtue  of  which  a  murderer  was  allowed  to  reKut 
with  his  single  oath  all  testimony  as  to  his  guilt,  unless  he  chanced  to  be 
caught  with  the  red  hand. — Jur.  Trovin.  Alaman.  cap.  cvi.  {  7. 

A  charter  granted  to  the  commune  of  Lorris,  in  1 155,  by  Louis-le-Jeune, 
gives  to  burghers  the  privilege  of  rebutting  by  oath,  without  conjurators, 
an  accusation  unsupported  by  testimony. — Chart.  Ludovic.  junior,  ann. 
1155,  cap.  xxxii.  (Isambcrt,  Anciennes  Lois  Fran9aises  I.  157.)  And, 
in  comparatively  modem  times,  in  Germany,  the  same  rule  was  followed. 
••Juramento  rei,  (|Uod  purgationis  vocatur,  sxpc  etiam  innocentia,  utpote 
qux  in  anima  constitit,  probatur  et  indicia  diluuntur;*'  and  this  oath  was 
administered  when  the  evidence  was  insufficient  to  justify  torture.  (2^n- 
gcri  Tract,  dc  Quwsiionibus  cap.  iii.  No.  46.)  In  1 592,  Zanger  wrote  an 
elaborate  essay  to  prove  the  evils  of  the  custom. 

I  Laws  of  Wihirxd,  cap.  16-21.     Comp.  LI.  Henrici  L  Tit.  Ixiv.  {  8. 

•  Anomalous  I.aws,  B(K>k  iv.  chap.  i.  J  11. — (Owen's  Laws  and  Insti- 
tutes of  Wales,  II.  5.) 

•  Jur.  Provin.  Alaman.  cclxiv.  7,  8. 
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noble,  could  rebut  a  claim  in  civil  cases  by  taking  ihree 
solemn  oaths,  in  which  he  invoked  on  himself  the  vengeance 
of  God  in  this  world  and  the  next.' 

So  far,  indeed,  were  the  Barbarians  from  reposing  implicit 

confidence  in  the  integrity  of  their  fellows  that  their  earliest 
records  show  how  fvilly  ihcy  shared  in  the  common  desire  of 
mankind  lo  place  the  oath  under  the  most  efficient  guarantees 
that  ingenuity  could  devise.  In  its  most  simple  form  the 
oath  is  an  invocation  of  some  deity  or  supernatural  power  to 
grant  or  withhold  his  favor  in  accordance  with  the  veracity 
of  the  swearer,  but  at  all  limes  the  Aryans  have  sought  to 
render  this  more  impressive  by  interposing  material  objects 
dear  to  the  individual,  which  were  understood  to  be  offered 
as  piedf;es  or  victims  for  the  divine  wrath,  and  the  similarity 
of  the  formulas  employed  shows  that  the  origin  of  the  cus- 
tom may  be  traced  to  a  period  anterior  to  the  division  of  the 
parent  stock.  Thus  the  Manava  Dharma  Saslra  prescribes 
the  oath  as  satisfactory  evidence  in  default  of  evidence,  but 
requires  it  to  be  duly  reinforced — 

"  In  cases  where  there  is  no  testimony,  and  the  judge  can- 
not decide  upon  which  side  lies  the  truth,  he  can  determine 
it  fully  by  administering  the  oath. 

"Oaths  were  sworn  by  the  seven  Maharshis,  and  by  the 
gods,  to  make  doubtful  things  manifest,  and  even  Vasishlha 
sware  an  oath  before  the  king  Sudama,  son  of  Pij'avana, 
when  Viswamitra  accused  him  of  eating  a  hundred  children. 

"l.«t  not  the  wise  man  take  an  oath  in  vain,  even  for 
things  of  little  weight ;  for  he  who  takes  an  oath  in  vain  is 
lost  in  this  world  and  the  next. 

"Let  the  judge  swear  the  Brahman  by  his  truth;  the  Ksha- 
triya  by  his  horses,  his  elephants,  or  his  arms  ;  the  Vaisya  by 
his  cows,  his  corn,  aud  his  gold;  the  Sudra  by  all  crimes,"' 

We  see  the  same  custom  in  Greece,  where  Homer  repre- 
sents Hera  as  exculpating  herself  by  an  oath  on  the-sacred 
head  of  Zeus,  aird  on  their  marriage  bed,  a  practice  which 

'  Rook  VII.  109-13  [iifler  rkiongch amps'  (raiLslalion), 
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mortals  imitated  by  swearing  on  the  heads  of  their  children, 
or  on  that  of  their  patron,  or  of  the  king.*  Under  the  Ro- 
man law,  oaths  were  frequently  taken  on  the  head  of  the 
litigant,  or  on  those  of  his  children.*  The  Norse  warrior 
was  sworn,  like  the  Hindu  Kshatriya,  on  his  warlike  gear : 

"Oaths  shalt  thou  By  edge  of  sword, 

First  to  me  swear,  That  thou  wilt  not  slay 

By  board  of  ship,  The  wife  of  Volund, 

By  rim  of  shield.  Nor  of  my  bride 

By  shoulder  of  steed,  Cause  the  death.''* 

When  these  material  pledges  were  not  offered,  the  sanc- 
tions of  religion  have  in  all  ages  been  called  into  play  to 
impress  the  imagination  of  the  swearer  with  the  awful  respon- 
sibility incurred,  the  presence  of  the  deity  being  obtained  by 
the  offer  of  a  sacrifice,  or  his  interposition  being  assured  by 
the  use  of  some  object  of  peculiar  sacredness.  We  see  this 
in  the  horse  which  Tyndareus  sacrificed  and  buried  when  he 
exacted  from  the  suitors  of  Helen  the  oath  that  they  would 
accede  to  her  choice  of  a  bridegroom  and  defend  her  and 
her  husband  against  all  comers  ;*  and  it  is  only  necessary  to 
allude  to  the  well-known  Ara  Maxima  of  Hercules  in  Rome 
to  show  the  prevalence  of  the  same  customs  among  the  Ital- 
iotes.  Similar  practices  were  familiar  to  the  Norsemen. 
Among  them  the  Godi  was  both  priest  and  judge,  the  judg- 
ment-seat adjoined  the  temple,  and  all  parties  to  a  suit,  inclu- 
ding judge  and  witnesses,  were  solemnly  sworn  upon  the 
sacred  ring  kept  for  that  purpose  on  the  altar.     It  was  sprin- 

'  Iliad.  XV.  36-40. — Luciani  Philopseud.  5;  Calaplus  11. 

*  LI.  3,  4,  D.  XII.  ii. 

*  Volundarkvida  31  (Thorpe's  Sicmund*s  Edda).  A  curious  remnant  of 
this  is  seen  in  the  burgher  law  of  Northern  Germany  in  the  thirtcenih  cen- 
tury, by  which  a  man  reclaiming  a  stolen  horse  was  bound  to  kick  its  left 
foot  with  his  right  foot,  while  wiih  his  left  hand  he  took  hold  of  the  ani- 
mal's ear  and  swore  by  its  head  that  it  was  his. — Sachsisches  Wcichbild, 

an.  135- 

*  Pausan.  iii.  xx.  9. 

3 
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kled  with  the  blood  of  a  sacrificial  bull,  and  then  the  oath 
was  taken  by  invoking  Freyr  and  Niord,  and  the  almighty 
As  to  help  the  swearer  as  he  should  maintain  truth  and  jus- 
tice.* Yet  so  little  did  all  these  precautions  serve  to  curb  the 
untruthfulness  of  the  cunning  sea-kings  that  in  Viga-Glums 
Saga  we  find  Glum  denying  a  charge  of  murder  by  an  oath 
taken  in  three  temples,  in  which  he  called  Odin  to  witness 
in  words  so  craftily  framed  that  while  he  was  in  reality  con- 
fessing his  guilt  he  apparently  was  denying  it  most  circum- 
stantially.* 

Similarly  in  Christian  times,  the  most  venerated  forms 
of  religion  were,  from  a  very  early  period,  called  in  to 
lend  sanctity  to  the  imprecation,  by  devices  which  gave  addi- 
tional solemnity  to  the  awful  ceremony.  In  this  the  natural 
tendency  of  the  church  to  follow  the  traditional  customs  of 
the  Aryans  was  reinforced  by  the  example  of  the  practices 
of  Judaism.  The  **  covenant  between  the  pieces, '*  by  which 
Yahveh  confirmed  his  promises  to  Abram,  and  by  which  the 
Jews  renewed  their  promises  to  him,  was  a  sacrificial  cere- 
mony of  the  most  impressive  character,  only  to  be  used  on 
occasions  of  supreme  importance.  As  soon  as  a  permanent 
place  of  worship  was  provided,  the  altar  in  the  temple  was 
resorted  to  by  litigants  in  order  that  the  oath  might  be  taken 
in  the  presence  of  Yahveh  himself;  and  so  powerful  was  the 
impression  of  this  upon  the  Christian  mind  that  in  the  early 
ages  of  the  church  there  was  a  popular  superstition  that  an 
oath  taken  in  a  Jewish  synagogue  was  more  binding  and 
more  efficient  than  one  taken  elsewhere.'  These  beliefs 
developed  into  a  great  variety  of  formulas,  which  would  re- 
ward an  examination  more  detailed  than  that  which  I  can 
give  them  here. 

In  the  middle  of  the  sixth  century,  Pope  Pelagius  I.  did 

'  Islands  Landnamabok  iv.  7;  ll.  9  (Ed.  1774,  pp.  299,  83). 
*  Keyscr's  Religion  of  the  Northmen,  Pennock's  Translation,  p.  238. 
'  Gen.  XV.  9-17. — Jer.  xxxiv.  18-19. — I.  Kings,  viii.  31-2. — Chrysost. 
Orat.  adv.  Jud.  I.  3. 
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not  disdain  to  absolve  himself  from  the  charge  of  having 
been  concerned  in  the  troubles  which  drove  his  predecessor 
Vigilius  into  exile,  by  taking  a  disculpatory  oath  in  the 
pulpit,  holding  over  his  head  a  crucifix  and  the  Gospels.* 
About  the  same  period,  when  the  holy  Gregory  of  Tours 
was  accused  of  reproachful  words  truly  spoken  of  the  in- 
famous Fredegonda,  a  council  of  bishops  decided  that  he 
should  clear  himself  of  the  charge  by  oaths  on  three  altars, 
after  celebrating  mass  on  each,  which  he  duly  performed, 
doubtless  more  to  his  corporeal  than  his  spiritual  benefit.* 
This  plan  of  reduplicating  oaths  on  different  altars  was  an 
established  practice  among  the  Anglo-Saxons,  who,  in  cer- 
tain cases,  allowed  the  plaintiff  to  substantiate  his  assertion 
by  swearing  in  four  churches,  while  the  defendant  could 
rebut  the  charge  by  taking  an  oath  of  negation  in  twelve.' 
Seven  altars  are  similarly  specified  in  the  ancient  Welsh  laws 
in  cases  where  a  surety  desired  to  deny  his  suretyship  ;*  and, 
according  to  the  FUfa,  as  late  as  the  thirteenth  century,  a 
custom  was  current  among  merchants,  of  proving  the  pay- 
ment of  a  debt  by  swearing  in  nine  churches,  the  abuse  of 
which  led  to  its  abrogation.* 

The  intense  veneration  with  which  relics  were  regarded, 
however,  caused  them  to  be  generally  adopted  as  the  most 
effective  means  of  adding  security  to  oaths,  and  so  little 
respect  was  felt  for  the  simple  oath  that,  ere  long,  the  ad- 

'  Anastas.  Biblioth.  No.  LXii. 

•  Gregor.  Turon.  Hist.  Lib.  v.  cap.  xlix.  Gregory  complains  that  ihis 
was  contrary  to  the  canons,  of  which  more  hereafter. 

•  I>ooms  of  Alfred,  cap.  ^y 

•  Dimetian  Code,  Bk.  il.  chap.  vi.  J  17  (Owen,  L  431). 

•  Fleta,  Lib.  II.  cap.  Ixiii.  J  12.  The  Moslem  jurisprudence  has  a 
somewhat  similar  provision  for  accusatorial  oaths  in  the  Icsam6  by  which 
a  murderer  can  be  convicted,  in  the  absence  of  testimony  or  confession, 
by  fifty  oaths  sworn  by  relatives  of  the  victim.  Of  these  there  must  l)e  at 
least  two,  and  the  fifty  oaths  are  divided  between  them  in  proportion  to 
their  respective  legal  shares  in  the  Di6,  or  blood-money  for  the  murder. — 
Dn  Boys,  Droit  Criminel  des  Feuples  Modernes,  L  269. 
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juncts  came  to  be  looked  upon  as  the  essential  feature,  and 
the  imprecation  itself  to  be  divested  of  binding  force  with- 
out them.  Thus,  in  680,  when  Ebroin,  mayor  of  the  palace 
of  Burgundy,  had  defeated  Martin,  Duke  of  Austrasia,  and 
desired  to  entice  him  from  his  refuge  in  the  stronghold  of 
Laon,  two  bishops  were  sent  to  him  bearing  the  royal  re- 
liquaries, on  which  they  swore  that  his  life  should  be  safe. 
Ebroin,  howevef,  had  astutely  removed  the  holy  remains 
from  their  cases  in  advance,  and  when  he  thus  got  his 
enemy  in  his  power,  he  held  it  but  a  venial  indiscretion  to 
expose  Martin  to  a  shameful  death.*  How  thoroughly  this 
was  in  accordance  with  the  ideas  of  the  age  is  shown  by  the 
incorporation,  in  the  canons  of  the  church,  of  the  doctrine 
that  an  oath  was  to  be  estimated  by  its  externals  and  not  by 
itself.  The  penitential  of  St.  David,  dating  from  the  latter 
half  of  the  sixth  century,  provides  that  perjury  committed  in 
a  church  shall  be  punished  by  a  fine  of  four  times  the  value 
of  that  for  which  the  false  oath  was  taken,'  but  no  penalty 
is  provided  for  false  swearing  elsewhere.  As  the  theory 
developed  itself  this  tacit  condoning  of  such  perjury  was 
boldly  declared  to  be  good  ecclesiastical  law,  and  the 
venerable  code  of  morality  which  passes  under  the  name  of 
Theodore  Archbishop  of  Canterbury  assumes  that  a  false 
oath  taken  on  a  consecrated  cross  requires,  for  absolution, 
three  times  the  penance  necessary  in  cases  where  the  oath 
had  been  taken  on  an  unconsecrated  one,  while,  if  the  minis- 
tration of  a  priest  had  not  been  employed,  the  oath  was  void, 
and  no  penalty  was  inflicted  for  its  violation.'  In  a  similar 
mood  the  penitential  of  Gregory  III.   provides  that  three 

*  Fredegarii  Chron.  cap.  xcvii. 

•  Excerpt,  dc  Libro  Davidis  No.  xvi.  (Haddan  and  Stubbs's  Councils 
of  Great  Britain,  I.  120). 

'  Si  in  manu  episcopi  .  .  .  aiit  in  cruce  consecrata  perjurat  III.  annos 
pocniteat.  Si  vero  m  cruce  non  consecrata  perjurat,  I.  annum  poeniteat; 
si  autem  in  manu  hominis  laici  juraverit,  nihil  est. — Theodori  Cantuar. 
Poenit.  cap.  xxiv.  J  2.  (Thorpe,  Ancient  Laws,  vol.  II.  p.  29.) 
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years*  penance  will  absolve  for  perjury  committed  on  a  con- 
secrated cross  or  on  the  hand  of  a  bishop  or  priest,  while 
seven  years  are  requisite  if  the  oath  has  been  taken  on  the 
gospels  or  on  an  altar  with  relics.* 

These  principles  were  adopted  as  the  fundamental  basis 
of  all  legal  procedures  in  Wales.  Every  prosecution  and 
defence  required  relics  to  give  validity  to  the  oaths  of  both 
parties,  and  even  in  the  fifteenth  century  a  collection  of 
laws  declares  that  a  plaintiff  coming  into  court  without  a 
relic  on  which  to  make  his  oath,  not  only  lost  his  cause  but 
incurred  a  fine  of  nine-score  pence.  The  same  tendency  is 
shown  in  the  rule  by  which  a  man  who  suspected  another  of 
theft  could  go  to  him  with  a  relic,  and  in  the  presence  of 
witnesses  demand  an  oath  of  negation,  a  failure  in  which  was 
a  conviction  of  the  crime  imputed,  without  further  trial.* 
In  the  same  spirit,  ecclesiastical  authority  was  even  found  to 
admit  that  a  powerful  motive  might  extenuate  the  sin  of 
l^erjury.  If  committed  voluntarily,  seven  years  of  penitence 
were  enjoined  for  its  absolution  ;  if  involuntarily,  sixteen 
months,  while  if  to  preserve  life  or  limb,  the  offence  could 
be  washed  out   with  four  months.'     When  such  doctrines 

•  (iregor.  PP.  III.  dc  Criminibus  et  Rcinediis,  cap.  vii. 

•  Anomalous  Laws,  Book  ix.  chap.  v.  J  3,  chap,  xxxviii.  {  i     (Owen, 

II.  233,  303.)  The  definition  of  relics,  however,  was  somewhat  vague — 
"  There  are  three  relics  to  swear  by:  the  staff  of  a  priest;  the  name  of 
God;  and  hand  to  hand  with  the  one  sworn  to.*'  Bk.  xiii.  ch.  ii.  J  219. 

(Ibid.  n.  557.) 

•  Regino  dc  Ecdes.  Discip.  Lib.  1.  cap.  ccc.     See  also  Gregor.  PP. 

III.  de  Crimin.  loc.  cit.  and  Jur.  Ihrovin.  Saxon,  Lib.  in.  c.  41.  Not- 
withstanding the  shocking  laxity  of  these  doctrines,  it  is  not  to  be  sup- 
poised  that  the  true  theory  of  the  oath  was  altogether  lost.  St.  Isidor  of 
Seville,  who  was  but  little  anterior  to  Theodore  of  Canterbury,  well  ex- 
presses it:  **Quacunque  arte  verborum  quisque  juret,  Deus  tamen,  qui 
conscicntiac  testis  est,  ita  hoc  accipit,  sicut  illc  cui  juratur  intelligit,"  and 
this,  being  adopted  in  successive  collections  of  canons,  coexisted  with  the 
above  as  a  maxim  of  ecclesiastical  law  (Ivon.  Decret  P.  xii.  c.  36. — Gra- 
tum.  emus.  xxii.  q.  2  can.  13). 
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were  received  and  acted  upon,  we  can  hardly  wonder  at  the 
ingenious  device  which  the  sensitive  charity  of  King  Robert 
the  Pious  imitated  from  the  duplicity  of  Ebroin,  to  save  the 
souls  of  his  friends.  He  provided  two  reliquaries  on  which 
to  receive  their  oaths — one  for  his  magnates,  splendidly 
fabricated  of  crystal  and  gold,  but  entirely  empty,  the  other 
for  the  common  herd,  plainer  and  enshrining  a  bird's  egg. 
Knowing  in  advance  that  his  lieges  would  be  forsworn,  he 
thus  piously  sought  to  save  them  from  sin  in  spite  of  them- 
selves, and  his  monkish  panegyrist  is  delighted  in  recounting 
this  holy  deceit.* 

It  was  easy,  from  a  belief  such  as  this,  to  draw  the  deduc- 
tion that  when  an  oath  was  sworn  on  relics  of  peculiar  sanc- 
tity, immediate  punishment  would  follow  perjury;  and  thus 
it  followed  that  some  shrines  obtained  a  reputation  which 
caused  them  to  be  resorted  to  in  the  settlement  of  disputed 
judicial  questions.  Even  as  early  as  St.  Augustine  there  are 
traces  of  such  practices,  which  that  Father  of  the  Church 
not  only  records,  but  imitated,'  and  at  a  later  period  the 
legends  are  numerous  which  record  how  the  perjured  sinner 
was  stricken  down  senseless  or  rendered  rigid  and  motion- 
less in  the  act  of  swearing  falsely.'  The  profit  which  the 
church  derived  from  thus  administering  oaths  on  relics 
affords  an  easy  explanation  of  her  teachings,  and  of  the  ex- 
tension of  these  practices.  Their  resultant  advantages  are 
well  illustrated  by  the  example  of  the  holy  taper  of  Cardigan, 
in  Wales.  A  miraculous  image  of  the  Virgin  was  cast 
ashore,  bearing  this  taper  burning  in  her  hand.  A  church 
was  built  for  it,  and  the  taper  **contynued  styll  burnynge 
the  space  of  nyne  yeres,  without  wastynge,  until  the  tyme 
that  one  forsware  himselfe  thereon,  so  then  it  extincted,  and 
never  burned  after.'*  At  the  suppression  of  the  house  under 
Henry  VIII.,  the' prior,  Thomas  Hore,  testified:   **Item, 

*  Helgaldi  Vit.  Roberti  Regis. 

«  Augustin.  Epist.  78,  J  J  2,  3.     (Ed.  Benedict.) 

'  Gregor.  Turon.  de  Gloria  Martyr,  cap.  58,  103. 
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that  since  the  ceasynge  of  burnynge  of  the  sayd  taper,  it  was 
enclosed  and  taken  for  a  greate  relyqiie,  and  so  worshipped 
and  kyssed  of  pylgremes,  and  used  of  men  to  sweare  by  in 
difficill  and  harde  matters,  whereof  the  advauntage  ad- 
mounted  to  greate  sommes  of  money  in  tymes  passed,  pay- 
enge  yerely  to  the  same  XXti  nobles  for  a  pencion  unto 
thabbott  of  Chersey."» 

CONJURATORS,  OR  PARTAKERS  IN  THE  OATH. 

Notwithstanding  the  earnestness  with  which  these  teachings 
were  enforced,  it  may  readily  be  believed  that  the  wild  bar- 
barian, who  was  clamoring  for  the  restoration  of  stolen 
cattle,  or  the  angry  relatives,  eager  to  share  the  wer-gild  of 
some  murdered  kinsman,  would  scarcely  submit  to  be 
balked  of  their  rights  at  the  cost  of  simple  perjury  on  the 
part  of  the  criminal.  We  have  seen  that  both  before  and 
after  their  conversion  to  Christianity  they  had  little  scruple 
in  defiling  the  most  sacred  sanctions  of  the  oath  with  cunning 
fraud,  and  they  could  repose  little  confidence  in  the  most 
elaborate  devices  which  superstition  could  invent  to  render 
perjury  more  to  be  dreaded  than  defeat.  It  was  therefore 
natural  that  they  should  perpetuate  an  ancestral  custom, 
which  had  arisen  from  the  structure  of  their  society,  and 
which  derived  its  guarantee  from  the  solidarity  of  families 
alluded  to  above.  This  was  the  remarkable  custom  which 
was  subsequently  known  as  canonical  compurgation,  and 
which  long  remained  a  part  of  English  jurisprudence,  under 

•  Suppression  of  Monasteries,  p.  186.  (Camden  Soc.  Pub.)  The 
Priory  of  Cardigan  was  dependent  upon  the  Abbey  of  Chcrtsey,  and  the 
sam  named  was  apparently  the  abbot*s  share  of  the  annual  spoils. 

Perhaps  the  most  suggestive  illustration  of  the  reverence  for  relics  is  a 
psssage  in  the  ancient  Welsh  laws  limiting  the  protection  legally  afforded 
by  them — *•  If  a  person  have  relics  upon  him  and  does  an  illegal  act  under 
the  relics,  he  is  not  to  have  protection  or  defence  through  those  relics,  for 
lie  has  not  deserved  it." — Venedotian  Code,  IJk.  i.  chap.  x.  |  7. 
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the  name  of  the  Wager  of  Law.  The  defendant,  when  de- 
nying the  allegation  under  oath,  appeared  surrounded  by 
a  number  of  companions — juratores^  conjuratores^  sacra- 
mentaUsy  coliaudantes,  conipurgatores^  as  they  were  variously 
termed — who  swore,  not  to  their  knowledge  of  the  facts, 
but  as  sharers  and  partakers  in  the  oath  of  denial. 

This  curious  form  of  procedure  derives  importance  from 
the  fact  that  it  is  an  expression  of  the  character,  not  of  an 
isolated  sept,  but  of  nearly  all  the  races  that  have  moulded 
the  destinies  of  Europe.  The  Ostrogoths  in  Italy,  and  the 
Wisigoths  of  the  south  of  France  and  Spain  were  the  only 
nations  in  whose  extant  codes  it  occupies  no  place,  and  they, 
as  has  already  been  remarked,  at  an  early  period  yielded 
themselves  completely  to  the  influence  of  the  Roman  civili- 
zation. On  ihe  other  hand,  the  Salians,  the  Ripuarians,  the 
Alamanni,  the  Baioarians,  the  Lombards,  the  Frisians,  the 
Norsemen,  the  Saxons,  the  Angli  and  Werini,  the  Anglo- 
Saxons,  and  the  Welsh,  races  whose  common  origin  must  be 
sought  in  the  remotest  past,  all  gave  to  this  form  of  purga- 
tion a  prominent  position  in  their  jurisprudence,  and  it  may 
be  said  to  have  reigned  from  Southern  Italy  to  Scotland. 

The  custom  was  anterior  to  the  settlement  of  the  barba- 
rians in  the  Roman  provinces.  The  earliest  text  of  the 
Salic  law  presents  us  with  the  usages  of  the  P'ranks  unaltered 
by  any  allusions  to  Christianity,  and  it  may  therefore  be 
presumed  to  date  from  a  period  not  later  than  the  conver- 
sion of  Clovis.  In  this  primitive  code  there  are  directions 
for  the  employment  of  conjurators,  which  show  that  the 
procedure  was  a  settled  and  established  form  at  that  period.* 
So  in  the  Parisian  law,  which  although  compiled  in  the 
eighth  century,  still  reveals  pagan  customs  and  the  primitive 

*  First  Text  of  Pardessus,  Tit.  xxxix.  \  2,  and  Tit.  xlii.  \  5  (Loi 
Saliciue,  Paris,  1843,  pp.  21,  23).  It  is  somewhat  singular  that  in  the 
subsequent  recensions  of  the  code  the  provision  is  omitted  in  these  pas- 
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condition  of  society,  the  practice  of  compurgation  evidently 
forms  the  basis  of  judicial  proceedings.  The  Islands 
Landnamabok  also  exhibits  it  as  a  form  of  regular  pro- 
cedure among  the  heathen  Norsemen.  Although  the  other 
codes  have  only  reached  us  in  revisions  subsequent  to  the 
conversion  of  the  several  tribes,  still,  the  universal  use  of 
the  practice  shows  that  its  origin  must  be  traced  to  a  period 
anterior  to  their  departurd"  from  the  common  seat  of  the 
Aryans  in  the  farther  East. 

The  church,  with  the  tact  which  distinguished  her  deal- 
ings with  her  new  converts,  was  not  long  in  adopting  a 
system  which  was  admirably  suited  for  her  defence  in  an  age 
of  brute  force.  As  holy  orders  sundered  all  other  ties,  and 
as  the  church  was  regarded  as  one  vast  family,  ecclesiastics 
speedily  arrogated  to  themselves  and  obtained  the  privilege 
of  having  men  of  their  own  class  as  compurgators,  and,  thus 
fortified  for  mutual  support,  they  were  aided  in  resisting  the 
oppressors  who  invaded  their  rights  on  every  hand.  This 
claim,  with  all  its  attendant  advantages,  was  fully  conceded 
when  Charlemagne,  in  the  year  800,  went  to  Rome  for  the 
purpose  of  trying  Pope  Leo  III.  on  a  grave  charge,  and  in 
that  august  presence  the  Pontiff,  whom  no  witnesses  dared  to 
accuse,  cleared  himself  of  the  crimes  imputed  to  him  by 
solemnly  taking  the  oath  of  denial  in  company  with  twelve 
priests  as  compurgators.'  Three  years  afterwards,  the  Em- 
peror decreed  that,  in  all  doubtful  cases,  priests  should  defend 
themselves  with  three,  dwe,  or  seven  ecclesiastical  compur- 

>  Eginhard.  Annal.  ann.  800. — The  monkish  chroniclers  have  endeavored 
to  conceal  the  fact  that  Leo  underwent  the  form  of  trial  like  a  common 
criminal,  but  the  evidence  is  indubitable.  Charlemagne  alludes  to  it  in 
the  Capitularium  Aquisgranense  ann.  803,  in  a  manner  which  admits  of 
no  dis|>ute. 

The  monk  of  St.  Gall  (De  Gestis  B.  Carol.  Mng.  Lib.  i.  cap.  28),  whose 
work  »  rather  legendary  in  its  character,  descrilHis  the  Pojk*  as  swearing  to 
his  innocence  by  his  share  at  the  day  of  judgment  in  the  promises  of  the 
Gospels,  which  he  had  placed  upon  his  head. 
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gators,  and  he  announced  that  this  decision  had  been  reached 
by  the  common  consent  of  Pope,  patriarchs,  bishops,  and 
all  the  faithful.*  It  is  true  that  a  few  months  later,  on  being 
shown  a  decretal  of  Gregory  11. *  ordering  the  clergy  to  re- 
but with  their  single  oaths  all  accusations  unsupported  by 
witnesses,  he  modified  his  previous  command,  and  left  the 
matter  to  the  discretion  of  his  prelates;  but  this  had  no  prac- 
tical result.  In  823,  Pope  Pascal  I.  was  more  than  suspected 
of  complicity  in  the  murder  of  Theodore  and  Leo,  two  high 
dignitaries  of  the  papal  court.  Desirous  to  avoid  an  investi- 
gation by  the  commissioners  sent  by  Louis-le-D4bonnaire, 
he  hastily  purged  himself  of  the  crime  in  anticipation  of  their 
arrival,  by  an  oath  taken  with  a  number  of  bishops  as  his 
compurgators;'  and  it  is  a  striking  example  of  the  weight 

•  Capit.  Aquisgran.  ann.  803,  cap.  vii. 

*  Bonifacii  Epist.  cxxvi. 

The  subject  of  the  oaths  of  priests  was  one  of  considerable  perplexity 
during  the  dark  ages.  Among  the  numerous  privileges  assumed  by  the 
sacerdotal  body  was  exemption  from  the  necessity  of  swearing,  an  exemp- 
tion which  had  the  justification  of  the  ancient  Roman  custom;  "  Sacerdo- 
tem,  Vestalem,  et  Flaminem  Dialem  in  omni  mea  jurisdictione  jurare  non 
cogam"  (Edict.  Perpet.  ap.  Aul.  Gell.  x.  15).  The  effort  to  obtain  the 
reversion  of  this  privilege  dates  from  an  early  period,  and  was  sometimes 
allowed  and  sometimes  rejected  by  the  secular  authorities,  both  as  respects 
promissory,  judicial,  and  exculpatory  oaths.  The  struggle  between  church 
and  state  on  this  subject  is  well  exemplified  in  a  case  which  occurred  in 
1269  The  Archbishop  of  Rheims  sued  a  burgher  of  Chaudardre.  When 
each  parly  had  to  take  the  oalh,  the  prelate  demanded  that  his  should  be 
taken  by  his  attorney.  The  defendant  demurred  to  this,  alleging  that  the 
archbishop  had  in  person  presented  the  complaint.  Appeal  was  made  to 
the  Parlement  of  Paris,  which  decided  that  the  defendant's  logic  was  cor- 
rect, and  that  the  personal  oalh  of  the  prelate  was  requisite.     (Olim,  I. 

765) 

In  Spain,  a  bishop  appearing  in  a  secular  court,  either  as  plaintiff  or 

defendant,  was  not  exempt  from  the  oath,  but  had  the  singular  privilege 

of  not  l>eing  compelled  to  touch  the  Gospels  on  which  he  swore. — Sieie 

Partidas,  P.  iii.  Tit.  xl.  1.  24. 

3  Eginhard.  Annal.  ann.  823. 
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accorded  to  the  procedure  that,  although  the  assumed  fault 
of  the  victims  had  been  their  devotion  to  the  imperial  party, 
and  though  the  Pope  had  by  force  of  arms  prevented  any 
pursuit  of  the  murderers,  the  Emperor  was  powerless  to  exact 
satisfaction,  and  there  was  nothing  further  to  be  done.  Pope' 
Pascal  stood  before  the  world  an  innocent  man. 

It  is  true  that,  in  the  tenth  century,  Atto  of  Vercelli  com- 
plains bitterly  that  a  perverse  generation  refused  to  be  satisfied 
with  the  single  oath  of  an  accused  priest,  and  required  him 
to  be  surrounded  by  compurgators  of  his  class, ^  which  that 
indignant  sacerdotalist  regarded  as  a  grievous  wrong.  As 
the  priesthood,  however,  failed  in  obtaining  the  entire  im- 
munity for  which  they  strove  during  those  turbulent  times, 
the  unquestioned  advantages  which  compurgation  afforded 
recommended  it  to  them  with  constantly  increasing  force. 
Forbidden  at  length  to  employ  the  duel  in  settling  their  dif- 
ferences, and  endeavoring,  in  the  eleventh  and  twelfth  cen- 
turies, to  obtain  exemption  from  the  ordeal,  they  finally 
accepted  compurgation  as  the  special  mode  of  trial  adapted 
to  members  of  the  church,  and  for  a  long  period  we  find 
it  recognized  as  such  in  all  the  collections  of  canons  and 
writings  of  ecclesiastical  jurists.^  From  this  fact  it  obtained 
its  appellation  of  **  purgatio  canonica,'*  or  canonical  com- 
purgation. 

SELECnOX  OF  COMPURGATORS. 

As  already  remarked,  the  origin  of  the  custom  is  to  be 
traced  to  the  principle  of  the  unity  of  families.  As  the 
offender  could  summon  his  kindred  around  him  to  resist  an 
armed  attack  of  the  injured  party,  so  he  took  them  with  him 
to  the  court,  to  defend  him  with  their  oaths.  Accordingly, 
we  find  that  the  service  was  usually  performed  by  the  kindred, 
and  in  some  codes  this  is  even  prescribed  by  law,  though  not 

*  Atton.  de  Pressuris  Ecclesiat.  V.  I. 

■  Buchardus,  Ivo,  Graiianus, /^jj/w. — Ivon.  Epist.  74. 
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universally.*  This  is  well  illustrated  in  the  Welsh  laws, 
where  the  "raith,"  or  compurgation,  was  the  basis  of  almost 
all  procedure,  and  where  consequently  the  system  was 
brought  to  its  fullest  perfection.  Complicated  rules  existed 
as  to  the  proportion  of  paternal  and  maternal  kindred 
required  in  various  cases,  and  the  connection  between  the 
wer-gild  2iX\^  the  obligation  of  swearing  in  defence  of  a  kins- 
man was  fully  recognized — ** Because  the  law  adj\idges  the 
men  nearest  in  worth  in  every  case,  excepting  where  there 
shall  be  men  under  vows  to  deny  murder,"  therefore  the 
compurgators  were  required  to  be  those  "nearest  to  obtain 
his  worth  if  killed.'**  Under  these  circumstances,  the  raiih- 
man  could  be  objected  to  on  the  scpre  of  not  being  of  kin, 
when  the  oaths  of  himself  and  his  principal  were  received 
as  sufficient  proof  of  relationship;'  and  the  "alltud,"  or 
foreigner,  was  not  entitled  to  the  raith  unless  he  had  kindred 
to  serve  on  it.*  How  the  custom  sometimes  worked  in  prac- 
tice among  the  untam cable  barbarians  is  fairly  illustrated  by 
a  case  recounted  by  Aimoin  as  occurring  under  Chilperic  I. 

'  L.  Longolxird.  Lib.  11.  Tit.  xxi.  \  9;  Tit.  Iv.  \  12. — L.  Burgiind.  Tit. 
vii. — Laws  of  Klhclrcd,  Tit.  ix.  W  23,  24. — L.  Henrici  I.  cap.  Ixxiv.  J  i. 
I'cudor.  Lib.  v.  Tit.  ii. 

This  |KjiiU  affords  an  illustration  of  the  divergent  customs  of  the  Latin 
and  Teutonic  races.  The  Roman  law  exercised  great  discrimination  in 
admitting  the  evidence  of  a  relative  to  cither  party  in  an  action  (Pauli 
Sentent.  Lib.  v.  Tit.  xv. — LI.  4,  5,  6,9.  Dig.  xxii.  v.).  The  Wisigoths 
not  only  adopted  this  j)rincii)le,  but  carried  it  so  far  as  to  exclude  the 
evidence  of  a  kinsman  in  a  cause  Initween  his  relative  and  a  stranger  (L. 
Wisigoth.  Lili.  II.  Tit.  iv.  c.  12),  which  was  adopted  into  the  Carlovingian 
legislation  (Benedict.  Lcvit.  Caj)itul.  Lib.  vi.  c.  348)  un<ler  the  strong 
Romanizing  influence  which  then  prevailed.  The  rule,  once  established, 
retained  its  place  through  the  vicissitudes  of  the  feudal  and  customary  law 
(IJeaumanoir,  Coulume.s  du  I^eauvoisis,  cap.  xxxix.  \  38. — Cout.  de  Bre- 
tagne,  Tit.  vii.  art.  161,  162). 

*  Anomalous  I^ws,  Bk.  IX.  chap.  ii.  ^  4;  chap.  v.  \  2.  (Owen,  IL  225, 
233.)     This  collection  of  laws  is  jx)sterior  to  the  year  1430. 

3  Anomalous  Laws,  Bk.  v.  chap.  ii.  J  117  (Ibid.  IL  p.  85). 

«  Ibid.  \  144  (p.  95). 
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I  the  latter  h^lf  o(  the  sixth  ceiiliiry.     A  wife  suspcctcij  lijr 
r  huiband  offered  ihe  oath  of  purgation  on  the  altar  of  St. 
mis  with  her  relatives,  who  were  persuaded  of  her  inno- 
bee;  (he  husband  not  yet  satisfied,  accused  llie  miniiurg- 
I  of  iwijury,  and  the   fierce    jiassioiis  of  both    (arties 
nming  excited,  weapons  were  sjieedily  drawn,   and  [he 
aixy  of  the  venerable  chitrch  was  profaned  with  blood.' 
■  It  was  manifestly  impossible,  however,  to  enforce  the  rule 
'  kinship'  in  all  cases,  for  the  number  of  compiirg.itors 
1  in  the  different  codes,  and  in  all  of  ihcm  a  great 
mber  were  required  when  the  mnttcr  at  stake  was  large,  or 
i  crime  or  criminal  important.     Thus  when  Chilperic  I. 
I  Bssasstnited  in  584,  doubts  were  entertained  as  to  the 
^limacy  of  his  »on  Clotair,  an  infant  of  four  months — 
ibts  which  neither  the  character  of  Queen  Frcdegonda 
e  manner  of  Chilperic's  death  had  any  tendency  to 
;  and  Oontran,  brother  of  the  murdered  king,  did  not 
ktUtc  10  express  his  belief  that  the  royal  child's  p:t[eriiiiy 
t  traceable  to  some  one  of  the  minions  of  the  court,  a 
Slefdnablless  stimulated  by  the  promise  it  afforded  him  of 
pther  crown.     Frcdegonda,  however,  repaired  her  some- 
it  qacstionablc  reputation  and  secured  the  throne  to  her 
(pring,  by  ap^ieariitg  at  the  altar  with  three  bishops  and 
tee,  hundred  nobles,  who  all  swore  with   her  as  to  the 
fctimacy  of  the  little  prince,  and  no  further  doubts  were 
ptUTcd  on  the  delicate  subject.'    A  similar  case  occurred 
BCermaDy  in  81)9,  when  Queen  Uta  cleared  herself  of  an 
ntiun  of  infidetity,  by  taking  a  purgatorial    oath  with 
[lity-Iwo  nobles."    So  in  S14,  a  dispute  between  Hubert, 
Ihop  of  Worcester,  and  the  Abbey  of  Berkeley,  concerning 
t  tuonaslery  of  Wcslbury,  was  settled  by  the  oath  of  the 
ibop,  supported  by  those  of  fifty  mass-priests,  ten  ile.icoiis. 


>i  Lib.  II 
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and  a  hundred  and  fifty  other  ecclesiastics.'  These  were,  per- 
haps, exceptional  instances,  but  in  Wales  the  law  required,  as  a 
regular  matter,  enormous  numbers  of  compurgators  in  many 
cases.  Privity  to  homicide,  for  instance,  was  divided  into 
three  triads,  or  nine  classes  of  various  degrees  of  guilt.  Of 
these,  the  first  triad  called  for  one  hundred  raithmen  to 
establish  the  denial;  the  second  triad,  200,  and  the  third, 
300;*  while,  to  rebut  an  accusation  of  killing  with  savage 
violence  or  poisoning,  the  enormous  number  of  six  hundred 
compurgators  was  considered  necessary.*  Even  these  armies 
of  oath-takers  did  not  widen  the  circle  from  which  selection 
was  allowed,  for  the  law  absolutely  specifies  that  "the  oaths 
of  three  hundred  men  of  a  kindred  are  required  to  deny 
murder,  blood,  and  wound, "^  and  the  possibility  of  finding 
them  is  only  explicable  by  the  system  of  tribes  or  clans  in 
which  all  were  legally  related  one  to  another.  This  is  illus- 
trated by  a  further  regulation,  according  to  which,  under  the 
Gwentian  code,  in  an  accusation  of  theft,  with  positive  evi- 
dence, the  thief  was  directed  to  clear  himself  with  twenty- 
four  raithmen  of  his  own  cantrev  or  district,  in  equal  number 
from  each  cymivd  or  sub -district.* 

Under  a  different  social  organization,  it  is  evidently  im- 
possible that  a  kindred  sufficiently  large  could  have  been 
assembled  in  the  most  numerous  families,  and  even  when 
the  requirements  were  more  reasonable,  the  same  difficulty 
must  frequently  have  occurred.  This  is  recognized  in  the 
Danish  laws  of  the  thirteenth  and  fourteenth  centuries,  where 

'  S]>elman.  Condi.  T.  335. 

«  Venedotian  Code,  Book  HI.  chap.  i.  J5  '-'O- — Dimetian  and  Gwen- 
tian Codes,  Book  II.  chap.  i.  \\  10-12.  (Owen  I.  219-21,  407,  689  ) — 
There  is  very  great  confusion  in  these  laws  as  to  the  numbers  requisite  for 
many  crimes,  but  with  respect  to  the  accessories  of  "  galanas,"  or  homicide, 
the  rule  appears  to  have  been  absohile. — Cf.  Spelman,  Glossary- s.  v.  Assath. 

3  Venedotian  Code,  Book  III.  chap.  i.  J  18.  Anomalous  Laws,  Book  I  v. 
chap.  iii.  ?§  12,  13  (Ibid.  I.  231,  II.  23). 

*  Ibid.  J  17  (p.  231);  cf.  Book  ii.  chap.  viii.  \  4  (p.  137). 

^  Gwentian  Code,  Book  11.  chap.  iii.  J  li.   (Ibid.  I.  691). 
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the  conjuratorial  oaths  of  kindred,  known  as  neffn  i  kyn,  were 
requisite,  unless  the  accused  could  swear  that  he  had  no  rela- 
tions, in  which  case  he  was  allowed  to  produce  twelve  other 
men  of  proper  character,  lagfeste  men}  Thus  the  aid  of  those 
not  connected  by  ties  of  blood  must  often  have  been  neces- 
sary, and  as  it  was  a  service  not  without  danger,  as  we  shall 
see  hereafter,  it  is  not  easy  to  understand  how  the  requisite 
number  was  reached.  In  certain  cases,  no  doubt,  the  possi- 
bility of  obtaining  those  not  bound  by  kindred  to  undertake 
the  office  is  traceable  to  the  liability  which  in  some  instances 
rested  upon  a  township  for  crime  committed  within  its  bor- 
ders;' while  the  system  of  guilds  in   which   the  members 

'  1-cg.  Cimbric.  Lib.  li.  c.  9. — Cunstit.  Woldemari  Regis  \\  9,  52,  56, 
86.  Throughout  Germany  a  minor  son  could  be  cleared,  even  in  capital 
accusations,  by  the  single  purgatorial  oath  of  his  father,  if  it  was  the  first 
lime  that  they  had  been  defendants  in  court.  Jur.  Provin.  Alaman.  cap. 
cUix.  }  I.  Sachsische  Weichbild,  art.  76. 

«  This  has  been  denied  by  those  who  assume  that  the  frithbor^  of  Ed- 
ward the  Confessor  are  the  earliest  instance  of  such  institutions,  but  traces 
of  communal  societies  are  to  be  found  in  the  most  ancient  text  of  the  Salic 
law  (First  text  of  Pardessus,  Tit.  XLV.),  and  both  Childel)ert  and  Clolair  II., 
in  edicts  promulgated  near  the  close  of  the  sixth  century,  hold  the  hun- 
drc<ls  or  townships  responsible  for  robl)eries  committed  within  their  limits 
(Decret.  Childeberti  ann.  595,  c.  10 — Decret.  Chloiarii  II.  c.  i). 

It  Is  not  improbable  that,  as  among  all  the  barbarian  races,  the  family 
was  liable  for  the  misdeeds  of  its  meml)ers,  so  the  trilxi  or  clan  of  the 
offender  was  held  res|x)nsible  when  the  offence  was  committed  ujx>n  a 
member  of  another  tribe,  and  such  edicts  as  those  of  Childel)ert  and  C.'lo- 
tair  were  merely  adaptations  of  the  rule  to  the  existing  condition  of  society. 
The  mo^t  perfect  early  coile  that  has  reached  us,  that  of  the  ancient  Irish, 
cxpreNses  in  detail  the  responsibility  of  each  sept  for  the  actions  not  only 
of  its  members,  but  of  those  also  who  were  in  any  way  connected  with  it. 
•*  .\nd  because  the  four  nearest  tribes  l>ear  the  crimes  of  each  kinsman  of 
their  stock.  .  .  .  And  because  there  are  four  who  have  an  interest  in  every 
one  who  sues  and  is  sued:  the  trilxi  of  the  father,  the  chief,  the  church, 
the  tribe  of  the  mother  or  foster-father.  .  .  .  Kverj' tribe  is  liable  aftci  the 
absconding  of  a  memlxjr  of  it,  after  notice,  after  warning,  and  after  lawful 
waiting.'* — Senchus  Mor,  I.  263-5. 
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shared  with  each  other  a  responsibilitir  resembling  that  of 
kinship  rendered  participation  in  the  oath  of  denial  almost 
a  necessity  when  a  comrade  was  prosecuted.' 

It  would  be  endless  to  specify  all  the  variations  in  the 
numbers  required  by  the  different  codes  in  all  imaginable 
cases  of  quarrel  between  every  class  of  society.  Numerous 
elements  entered  into  these  regulations;  the  nature  of  the 
crime  or  claim,  the  station  of  the  parties,  the  rank  df  the 
compurgators,  and  the  mode  by  which  they  were  selected. 
Thus,  in  the  simplest  and  most  ancient  form,  the  Salic  law 
merely  si>ecifies  twenty-five  compurgators  to  be  equally 
chosen  by  both  parties.*  Some  formulas  of  Marculfus  specify 
three  freeholders  and  twelve  friends  of  the  accused.'  A 
Merovingian  edict  of  593  directs  the  employment  of  three 
peers  of  the  defendant,  with  three  others  chosen  for  the  pur- 
pose, probably  by  the  court.*  Alternative  numbers,  however, 
soon  make  their  appearance,  depending  upon  the  manner  in 
which  the  men  were  chosen.  Thus  among  the  Alamanni,  on 
a  trial  for  murder,  the  accused  was  obliged  to  secuie  the  sup- 
port of  twenty  designated  men,  or,  if  he  brought  such  as  he 
had  selected  himself,  the  number  was  increased  to  eighty.* 
So,  in  a  capitulary  of  803,  Charlemagne  prescribes  seven 
chosen  conjurators,  or  twelve  if  taken  at  random,*  a  rule 
which  is  virtually  the  s^me  as  that  laid  down  by  the  Emperor 
Henry  III.    in  the   middle  of  the   eleventh  century.'     In 

•  Sec  Mr.  Pike's  very  interesting  "  History  of  Crime  in  England,"  Vol. 
1.  I  p.  61-2.   London,  1873. 

•  First  text  of  Tardessus,  Tit.  XLii.  J  5. 

•  Mnreulf.  App.  xxxii. ;  xxix. 

•  I'act.  pro  Tenore  I'acis  caj).  vi. 

•  L.  Alnman.  Til.  Ixxvi.  So  in  922  the  Council  of  Coblentz  directed 
that  accusations  of  sacrilege  could  l)e  rebutted  with  "  XXIV  toiis  nominatis 
ftt(pie  clectis  viris  .  .  .  aut  aliis  non  nominatis  tamen  ingenuis  LXXII." 
(Ilart/heim  Concil.  (lerman.  II.  600.) 

•  Capit.  Car.  Mag.  iv.  ann.  803,  cap.  x. 
'  (ioldoHt.  Cunstit.  Imp.  I.  231. 
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Bigorre  the  law  thus  discriminated  against  the  cagois — a 
wandering  race  of  uncertain  origin — for  cases  in  which  the 
oaths  of  seven  conjurators  ordinarily  sufficed  required  thirty 
cagots,  when  the  latter  were  called  upon  to  act.'  In  an 
English  record  of  the  fifteenth  century  we  find  a  defendant 
called  upon  to  prove  his  innocence  with  six  of  his  neighbors 
or  twelve  strangers.' 

Variations  likewise  occur  arising  from  the  nature  of  the 
case  and  the  character  of  the  plaintiff.  Thus  in  the  Scottish 
law  of  the  twelfth  century,  in  a  criminal  charge,  a  man  could 
defend  himself  against  his  lord  with  eleven  men  of  good 
character,  but  if  the  king  were  the  accuser,  twenty  four  were 
requisite,  who  were  all  to  be  his  peers,  while  in  a  civil  case 
twelve  were  sufficient.'  So  in  the  burgher  laws  of  David  I  , 
ordinary  cases  between  citizens  were  settled  with  ten  con- 
jurators, but  eleven  were  necessary  if  the  king  were  a  party, 
or  if  the  matter  involved  the  life,  limb,  or  lands  of  one  of 
the  contestants;  and  in  cases  occurring  between  a  citizen 
and  a  countryman,  each  party  had  to  provide  conjurators  of 
his  own  class.*  In  the  complicated  rules  for  compurgation 
which  form  the  basis  of  the  Welsh  jurisprudence,  there  are 
innumerable  details  of  this  nature.  We  have  seen  that  for 
some  crimes  many  hundred  raith-men  were  required,  while 
similar  numbers  were  enjoined  in  some  civil  suits  respecting 
real  proi)erty.*  From  this  the  number  diminishes  in  propor- 
tion to  the  gravity  of  the  case,  as  is  well  illustrated  by  the 
provisions  for  denying  the  infliction  of  a  bruise.     If  the  mark 

'  I.agrezc,  HLst.  du  Droit  dans  les  I*yr€necs,  p.  47,  Paris,  1867. 

•  I*ike,  op.  cil.  I.  451. 

•  (^uoniani  Auachiamcnta  cap.  xxiv.  \\  1,4;  cap.  Ixxv.  W  i,  4.  In 
another  code  of  nearly  the  same  period,  in  simple  cases  of  theft,  wlien  llie 
accuser  had  no  testimony  to  sul)stanliate  his  claim,  thirty  conjurators  were 
necessary',  of  whom  three  mUNt  be  nobles. — Re^iam  Mnjestatem  Lib.  i\ . 
c.  21. 

•  Leg.  Hui^orum  cap.  xxiv.  ?J  1,3. 

•  .Vuomalous  l^ws,  Hook  Mil.  chap.  ii.  \  94  (Owcn  IL  521). 

4* 
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remained  until  the  ninth  day,  the  accused  could  deny  it  with 
**  two  persons  of  the  same  privilege  as  himself;'*  if  it  re- 
mained until  the  eighteenth  day,  the  oaths  of  three  conjura- 
tors  were  necessary;  if  till  the  twenty-seventh  day,  four 
raiihmen  were  required.' 

The  character  of  the  raithmen  also  affected  the  number 
demanded-  Thus,  in  a  collection  of  Welsh  laws  of  the 
fifteenth  century  there  is  an  explanation  of  the  apparent  ano- 
maly that  privity  to  theft  or  homicide  required  for  its  defence 
a  vastly  greater  number  of  compurgators  than  the  commis- 
sion of  the  crime  itself.  The  large  bodies  prescribed  for  the 
former  consisted  simply  of  any  men  that  could  be  had — of 
course  within  the  recognized  grades  of  kindred — while,  for 
the  latter,  rules  of  varying  complexity  were  laid  down. 
Thus  of  the  twenty-four  required  for  theft,  in  some  texts  it 
is  prescribed  that  two-thirds  are  to  be  of  the  nearest  paternal 
kin,  and  one-third  of  the  nearest  maternal ;  or,  again,  one- 
half  nod-men,'*  So,  in  accusations  of  homicide,  the  same 
proportions  of  paternal  and  maternal  kindred  were  required, 
all  were  to  be  proprietors  in  the  country  of  the  raith,  and 
three,  moreover,  were  to  be  men  under  vows  of  abstinence 
from  linen,  horses,  and  women,  besides  a  proper  proportion 
of  nod-men,^ 

Instances  also  occur  in  which  the  character  of  the  defend- 

'  Gwentian  Code,  Bk.  ii.  chap.  vil.  \  lo  (Ibid.  I.  701). 

*  Anomalous  Laws,  Bk.  ix.  chap.  ii.  §  4;  chap.  xx.  \  12;  chap.  xxi.  § 
3. — Book  XIV.  chap,  xxxviii.  \  16. — Book  v.  chap.  ii.  \  112  (Ibid.  II. 
225,261,  709,83). 

Under  the  primitive  Vencdotian  Code  (Book  iii.  chap.  i.  \\  13,  19)  only 
twelve  men  were  recjuired,  one-half  to  be  nod  men,  two-thirds  of  paiernal, 
and  one-third  of  maternal  kin;  while  in  the  Gwentian  Code  (Book  11. 
chap.  ii.  {  10)  and  in  the  Dimetian  Code  (Book  li.  chap,  iii,  J  10,  Book 
III.  chap.  i.  §  24),  fifty  are  prescribed. 

The  nai-mnty  as  will  be  seen  hereafter,  were  conjurators  who  took  a 
special  fonn  of  oath. 

'  Anomalous  Laws,  Book  xiv.  chap,  xxxviii.  J  1 6;  Book  ix.  chnp.  x;c» 
{  12,  chq>.  xxi.  2  !• 
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A  rcgulaicil  the  niimbcT  required.     Among  ihe  Wclsli,  the 

■s  of  Hoel  Dda  provide  tlial  a  wife  accused  of  infidelity 

■UliI  disjirovc  a  first  charge  with  seven  women  ;  if  her  con- 

1  provoked  a  second  invcstigalion,  she  had   to  procure 

;  while,  on  a  third   trial,  fifty  female   conjiirators 

f  requisite  for  her  escape.'     Another  application  of  the 

(tie  principle  is  found  in  the  provision  that  when  a  man 

ibfessed  a  poriion  of  the  crime  imputed  to  him  and  denied 

t  rcntHttider,  an  augmented  mifA  was  required  to  support 

^denial,  because  it  is  more  difEtult  lo  believe  a  man  wlio 

|k  admitted  hi»  panicipntion  in  a  criminal  act.     Thus  when 

bjf  fifty  men  were  requisite  to  rcliiit  a  charge  of  homicide, 

1  lite  accused  admitted  one  of  the  accessories  to  homicide, 

h  denial  of  the  main  charge  had  to  be  substantiated  by  otic 

idred,  two  hundred,  or  three  hundred  men,  according  to 

t  uaiiitc  of  llic  case.     On  the  other  hand,  where  no  crim- 

1  act  was  concerned,  confession  of  a  portion  diminished 

K  raM  for  the  remainder.     Thus  in  a  claim  of  suretyship, 

npuigators  were  necessary  to  the  defendant;  but  if  he 

nittcd  part  of  (he  suretyship,  his  unsupported  oath  was 

kicni  to  rebut  the  remainder,  as  the  admission  of  a  por- 

I  rendered  him  worthy  of  belief.*     In  the  Anglo  Saxon 

Epnidence,  'Caz  Jrangtns  jusjurandiim,  asil  was  called,  also 

r  10  be  on  exceedingly  complex  system  in  the  rules  by 


\  I^jpcs  WiJIttt,  1.1b.  IT.  M|>   ixiii.  \  17  (Owto  tl.  84S).    ll  i,« 

of  iht  few  inslniclioBs  for  legal  jitoceilutia  toiiiaii 

|Koriii  rEUlo  10  Cjii.i;»  of  tins  kitiil,      aiaiHi-r  xxiv.  ft-)  liirmts 

UbiI  BcnuiDg  hu  wife  of  intidelily,  and  having  no  witncHcs  t<> 

liU  OM-etluiu  hy  swcaiing  five  limes  lu  tbc  Iriith  • 

'.iavnking  npiin  hitmelf  ihc  m.tlediciLonaf  Godi  while  the  wil 

c  accusation  l>y  ihe  larae  jiniecw,      A«  lliii  chaptct, 

■•  irvcalcil  to  Ihe  Prophet  after  he  had  wriilicd  for  h  month 

f  IwiM^jhi  >),>kliiiiii  hi*  tavDiltc  wife  Ayeshi,  which  he  ri-uld  ni 

d  ttad  did  aiM  wii^b  to  enlenain,  the  law  is  rather  to  bv  looked 

to /«*',Ar<Ai  ihin  at  Indicating  any  peculiar  tendency  <-f  the  age  or 

Ik  Uw.,  B.)..l  M.  chap.  V.  ilil  40.  41  (Uml.  11.  445). 
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which  the  number  and  quality  of  the  conjurators  were  regu- 
lated according  to  the  nature  of  the  crime  and  the  rank  of 
the  accused.  In  cases  of  peculiar  atrocity,  such  as  violation 
of  the  sanctity  of  the  grave,  only  thanes  were  esteemed  com- 
petent to  appear.'  In  fact,  among  the  Anglo-Saxons,  the 
value  of  a  man's  oath  was  rated  according  to  his  rank,  that 
of  a  thane,  for  instance,  being  equal  to  those  of  seven  yeo- 
men.* The  same  peculiarity  is  observable  among  the  Fris- 
ians, whose  laws  required  that  compurgators  should  be  of 
the  same  class  as  their  principal,  and  the  lower  his  position 
in  the  State,  the  larger  was  the  number  requisite.' 

Equally  various  were  the  modes  adopted  for  the  selection 
of  compurgators.  Among  the  untutored  barbarians,  doubt- 
less, the  custom  was  originally  universal  that  the  defendant 
procured  the  requisite  number  of  members  of  his  legal  family, 
whose  oalhs  were  sufficient  for  his  discharge.  Even  to  a  com- 
paratively late  period  this  prevailed  extensively,  and  its  evils 
were  forcibly  pointed  out  by  Hincmar  in  the  ninth  century. 
In  objecting  to  admit  the  purgation  of  an  offending  priest  with 
ecclesiastics  of  his  own  choice,  he  states  that  evil-minded 
men  combined  together  to  defeat  justice  and  secure  immu- 

•  Wealreaf,  /.  e.  morUium  refere,  est  opus  nithingi;  si  cjuis  hoc  negare 
velit,  facial  hoc  cum  xlviii.  taynis  pltMic  nobilibus. — Leg.  yEthelstani,  de 
Ordalio. 

2  Sacramentum  lil^eralis  hominis,  quern  quidem  vocant  hvclfhtftdematiy 
debet  stare  ct  valere  juramentum  septem  villanorum.  (Cnuli  Secular,  cap. 
127.)  '\\i^  twelfhendeman  meant  a  thane  (Twelflundus  est  homo  plenc 
nobilis  i.  Thainus. — Leg.  Ilcnrici  I.  Tit.  Ixxvi.  \  4),  whose  price  was 
1200  solidi.  So  thoroughly  did  the  structure  of  jurisprudence  depend 
upon  the  system  of  wergild  or  composition,  that  the  various  classes  of 
society  were  named  according  to  the  value  of  their  heads.  Thus  the  villein 
or  chcrUman  was  also  called  huyhindus  or  twyhindemau^  his  wcr-gild 
being  200  solidi ;  the  radcnickt  (road-knight,  or  mounted  follower)  was  a 
scxhendcftuxn ;  and  the  comparative  judicial  weight  of  their  oaths  followed 
a  similar  scale  of  valuation,  which  was  in  force  even  subsecjuently  to  the 
Conquest.     (I-eg.  Henrici  I.  Tit.  Ixiv.  J  2.) 

•  L.  Frision.  Tit.  I. 
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nity  for  their  crimes  by  serving  each  other  in  turn,  so  that 
when  the  accused  insisted  on  offering  his  companions  to  the 
oath,  it  was  necessary  to  make  them  undergo  the  ordeal  to 
prove  their  sincerity.'  His  expressions  shoM'  that  the  ques- 
tion of  selection  at  that  time  was  undecided  in  France,  and 
the  alternative  numbers  alluded  to  above  prove  that  efforts 
had  been  made  to  remove  the  difficulty  without  success. 
Other  nations,  however,  met  the  question  more  decidedly. 
The  original  Lombard  law  of  King  Rotharis  gave  to  the 
plaintiff  the  privilege  of  naming  a  majority  of  the  compurg- 
ators, the  remainder  being  chosen  by  the  defendant,'  but 
even  in  this  the  solidarity  of  the  family  was  recognized,  since 
it  was  the  duty  of  the  plaintiff  to  select  the  nearest  relatives 
of  his  adversary,  provided  they  were  not  personally  hostile 
to  the  accused.*  This  same  spirit  is  shown  even  so  late  as 
1 1 16,  in  a  charter  by  which  Baldwin  VII.  of  Flanders  grati- 
fied the  citizens  of  Ypres  by  substituting  among  them  the 
process  of  compurgation  for  the  ordeal  and  battle  trial. 
According  to  this  the  accuser  selected  four  of  the  relatives  of 
the  accused  to  take  the  purgatorial  oath ;  if  they  refused 
through  known  enmity,  he  was  bound  to  select  four  other  of 
the  kindred,  and  if  none  such  were  to  be  found  then  four 
legal  men  sufficed.*  The  English  law  was  the  first  to  educe 
a  rational  mode  of  trial  from  the  absurdity  of  the  barbaric 
traditions,  and  there  the  process  finally  assumed  a  form 
which  occasionally  bears  a  striking  resemblance  to  trial  by 
jury — in  fact,  it  insensibly  runs  into  the  latter,  to  which  it 
probably  gave  rise.  By  the  laws  of  Canute,  in  some  cases, 
fourteen  men  were  named  to  the  defendant,  among  whom  he 
was  obliged  to  find  eleven  willing  to  take  the  purgatorial 

*  Hincmari  Epist.  xxxiv.     So  also  in  his  Capit.  Synoil.  ann.  852,  11. 

XXT. 

•  I«  Ixjngobard.  Lib.  11.  Tit.  Iv.  J  5. 
»  Ibid.  Tit.  xxi.  H  9. 

♦  I'roost,  R^hcrchcs  sur  la  Legislation  des  Jugcments  de  Dicu,  Bnix- 
clles,  tS68,  p.  96. 
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oath  with  him.'  The  selection  of  these  virtual  jurors  was 
probably  made  by  the  gerefa,  or  sheriff;'  they  could  be 
challenged  for  suspicion  of  partiality  or  other  competent 
cause,  and  were  liable  to  rejection  unless  unexceptionable  in 
every  particular.*  Very  similar  to  this  was  the  stockneffn  of 
the  ancient  Danish  law,  by  which,  in  cases  where  the  rela- 
tives were  not  called  upon,  thirteen  men  were  chosen,  a 
majority  of  whom  could  clear  the  accused  by  taking  the  oath 
with  him.  They  were  nominated  by  a  person  appointed  for 
the  purpose,  and  if  the  court  neglected  this  duty,  the  privi- 
lege enured  to  the  plaintiff.* 

The  Northern  nations  were  evidently  less  disposed  to  favor 
the  accused  than  the  Southern.  In  Sweden  and  Denmark, 
another  regulation  provides  that  although  the  defendant  had 
a  right  to  demand  this  mode  of  purgation,  yet  the  plaintiff 
had  the  selection  of  the  twelve  men  who  served  as  conjura- 
tors ;  three  of  these  the  accused  could  challenge  for  enmity, 
but  their  ])laces  were  supplied  by  the  plaintiff.*  The  evan- 
escent code  compiled  for  Norway  and  Iceland  by  Haco 
Haconsen  and  his  son  Magnus,  towards  the  close  of  the  thir- 
teenth century,  is  more  equitable  in  its  provisions.  Though 
it  leaves  the  nomination  of  the  conjurators  to  the  defendant, 
the  choice  is  subject  to  limitations  which  placed  it  virtually 
in  the  power  of  the  court.     They  were  required  to  be  men 

'  Xomincntur  ei  XIV.,  et  adquirat  XI.,  et  ipse  sit  duodccimiis. — L. 
C'miti  0.  Ixvi.  II(»rnc,  who  probably  lived  in  the  reign  of  Edward  II., 
attributes  to  Glanville  the  introduction  of  the  jury-trial. — **Car,  pur  les 
l»ran<les  njalices  que  Ion  soloit  procurer  en  testmonage  ct  les  grandes  delaies 
<|ui  se  (ierent  en  le>  examinoments,  exceptions  ct  attestations,  ordetna 
Kandulph  de  (Ilanvile  celle  certeine  As>ise  ou  recognitions  et  juries  se 
feissent  per  XII  jurors,  les  procheins  vicines,  et  issint  est  cest  establisse- 
nu'nt  ai>pel($  assise." — Myrror  of  Justice,  cap.  ii.  sect.  xxv. 

*  Laws  of  Klhelred,  Tit.  ill.  c.  xiii. 

^  I.,  Uenrici  1.  Til,  xxxi.  \  8;  Tit.  Ixvi.  \  lo. 

*  Constii.  Woldeniari  Kegis,  W  Hi.  Ixxii. 

*  \„  Scani;v  Lib.  vii.  c.  8. — Chart.  Woldemari  Regis,  ann.  1 163.  (Du- 
Cangc  s.  V.  yuninifn/uM.) 
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of  the  vicinage,  of  good  repute,  peers  of  the  accused,  and  in 
no  way  connected  with  him  by  blood  or  other  ties.*  The 
more  lasting  code  promulgated  at  the  same  time  by  Magnus 
for  his  Norwegian  dominions,  a  code  which  became  the 
common  law  of  Norway  for  500  years,  provides,  for  cases  in 
which  eleven  conjurators  are  required,  that  seven  of  them 
shall  be  selected  of  intelligent  men  of  full  age,  in  no  way 
related  to  the  accused,  yet  residents  of  the  vicinage,  and 
acquainted  with  the  facts ;  the  accused  can  then  add  four 
more  of  good  character,  himself  making  the  twelfth.'*  We 
see  here,  as  in  the  English  jurisprudence,  how  nearly  the 
conjuratorial  process  approaches  to  the  jury-trial. 

Such  care  in  the  selection  of  those  on  whom  duties  so 
responsible  devolved  did  not  prevail  among  the  more  South- 
ern races  at  an  earlier  age.  Among  the  Lombards  slaves 
and  women  in  tutelage  were  often  employed.'  The  Burgun- 
dians  required  that  the  wife  and  children,  or,  in  their  ab- 
sence, the  father  and  mother  of  the  accused  should  assist  in 
making  up  the  number  of  twelve,*  the  object  being  evidently 
to  increase  the  responsibility  of  the  family  for  the  actions  of 
its  head.  The  abuses  of  this  custom,  however,  caused  its 
prohibition  under  Charlemagne  for  the  reason  that  it  led  to 
the  swearing  of  children  of  tender  and  irresponsible  age.* 
That  legislator,  however,  contented  himself  with  forbidding 
those  who  had  once  been  convicted  of  perjury  from  again 
ap|)earing  either  as  witnesses  or  conjurators;®  and  the  little 
care  that  was  deemed  necessary  in  their  selection  under  the 
Carlovingian  jurisprudence  is  shown  by  a  law  of  Louis-lc- 
D^bohnaire  ordering  that  landless  freemen  should  be  allowed 
to  serve  as  cotojurators,  though  ineligible  as  witnesses.'     A 

'  Jarnsida,  Thiofa-Balkr,  cap.  ix.  x. 

■  Leges  Gulathingenses,  Thiofa-Bolkr,  c.  xiii.   (Ed.  Ilavnix*  181 7,  p. 

547.) 

•  L.  I-ongobard.  I.  xxxiii.  1,3.  *  L.  Biirgiind.  Tit.  viii. 

*  Capit.  Car.  Mag.  I.  ann.  789  c.  Ixii.  *  Ibid. 
^  Capit.  Ludov.  Pii  ann.  829  Til.  ill.  J  vi. 
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truer  conception  of  the  course  of  justice  is  manifested,  some 
centuries  later,  by  the  Bearnese  legislation,  which  required 
that  the  seguidors  or  conjurators,  as  well  as  the  testimonis  or 
witnesses  should  be  men  able  to  pay  the  amount  at  stake, 
together  with  the  fine  incurred  by  the  losing  party,'  or  that 
they  should  be  fair  and  loyal  men,  not  swayed  by  enmity.' 

CONDITIONS  OF  COMPURGATION. 

There  has  been  much  discussion  as  to  the  conditions  under 
which  resort  was  had  to  this  mode  of  deciding  litigation. 
Some  authors  assume  that,  in  the  early  period,  before  the 
.  ferocious  purity  of  the  German  character  had  become  adul- 
terated with  the  remains  of  Roman  civilization,  it  was  used 
in  all  descriptions  of  cases,  at  the  option  of  the  defendant, 
and  was  in  itself  a  full  and  satisfactory  proof,  received  on  all 
hands  as  equal  to  any  other.*  The  only  indication  that  I 
have  met  with,  among  the  races  of  Teutonic  stock,  tending 
to  the  support  of  such  a  conjecture,  occurs  in  the  Lombard 
code,  where  Rotharis,  the  earliest  compiler  of  written  laws, 
abolishes  a  previously  existing  privilege  of  denying  under 
oath  a  crime  after  it  had  been  confessed.*  A  much  more 
powerful  argument  on  the  other  side,  however,  is  derivable 
from  the  earliest  text  of  the  Salic  law,  to  which  reference  has 
already  been  made.  In  this,  the  formula  shows  clearly  that 
conjurators  were  only  employed  in  default  of  other  testi- 

'  For.  de  Morlaas,  Rubr.  xli.  art.  146-7. 

2  Que  sien  boos  et  loyaus,  ct  que  no  sien  cncmicxs. — Fors  dc  Beam, 
Rubr.  xxx. 

*  Konigswarter,  Etudes  Historiques,  p.  167. 

<  Nam  nulU  liceat,  postquam  manifestaverit,  jxjstea  per  sacramentum 
ncgare,  quod  iion  sit  culpabilis,  jx)stquani  ille  sc  culpabilcm  assignavit. 
(^uia  multos  cognovimus  in  regno  nostro  tales  pravas  opiwnentes  inten- 
tiones,  et  luxic  movcrunt  nos  pra'senlem  corrigere  legem,  ct  ad  meliorcm 
statum  revocare. — 1^.  Longobard.  Lib.  11.  Tit.  Iv.  \  8. 
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'  and  what  lends  a<^(litional  force  to  tlie  conclusion  is 

|l  this  direction  Hisappcnrs  in  subsequent  revisions  of  the 

Ir.  wherein  the  influenECS  of  Christianity  and  of  Roman 

fliEaiioo  are  fully  a|i|i.irent.     No  safe  deductions,  indeed, 

I  be  dmwn  from  mere  omissions  to  specify  that  the  ab- 

ice  of  witnesses  was  necessary,  for  these  ancient  codes  are 

1  the  rudest  inAniier,  and  regulations  which  might 

fcly  be  presiimeil  to  be  familiar  to  every  one  would  not,  in 

;  and   barbarous  sentences,  be  repeated  with  the 

reful  redundancy  of  verbiage  which  marks  our  modern 

es.     Thus  there  is  a  passage  in  the  code  of  the  A!a- 

i  which  declares  in  the  most  absolute  form  that  if  a 

It  commits  a  murder  and  desires  to  deny  it,  be  can  clear 

isclf  willi  twelve   conjurators.'     This,   by   itself,   would 

Ihorize  the  assumption  that  compurgation  was  allowed  to 

irridc  Ihc  clearest  and  most  convincing  testimony,  yet  it 

rely  a  careless  form  of  expression,  for  anotlier  section 

rihc  same  code  exprestity  provides  that  where  a  fact  is 

wed  by  competent  witnesses  the  defendant  shall  not  have 

J^iirivilege  of  producing  compurgators.' 

pi  therefore  seems  evident  that,  even  in  the  earliest  times, 

[  (node  of  proof  was  only  an   expedient   resorted  lo  in 

plilful  matters,  and  on  the  necessity  of  its  use  the  rachin- 

v  or  judges  probably  decided.     A  case  recorded  in  the 

todOMiiabok    certainly   shows   that   among    the    heathen 

nihcGodi  or  priest  judge  had  this  power,  for  when 

torbkim  Digre  prosecuted  Thurarin  of  Mafahlid  tor  horse- 

;,  ami  demanded  thai  he  should  produce  twelve  con- 

I  !ii  fh  hominein  lii|[tnu<)  I'Uglavorit  ct  ivobalio  ceitB  non  fuii,  siciit 
'  D  foniorc  doiiel.    Si  juraloTcs   non  potueril  inveniti-,  VllI  U 
,<[ul  hctunt  wliihnCC,  nil|»liil»  juiliceliir.— Til.  vtxii.  j  2.     A 
ion— "u  umcn  ]m>batio  ecna  non  fttcrii" — occurs  in  Til. 


'e  volucrit,  cum  (luuticcini  numlnaiti 
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jurators,  Arnkell,  the  Godi,  decided  that  the  plaintiff  might 
clear  himself  with  his  simple  oath  on  the  holy  ring  of  the 
altar,  and  thus  the  prosecution  came  to  naught  except  as 
leading  to  a  bloody  feud.*  That  this  discretion  was  lodged 
in  the  court  in  subsequent  times  is  generally  admitted.  It  is 
scarcely  worth  while  to  multiply  proof;  but  a  few  references 
will  show  the  light  in  which  the  custom  was  regarded.' 

1  Islands  Landnamabok  II.  ix  (p.  83). 

«  For  instance,  in  the  Baioarian  law — "  Nee  facile  ad  sacramenta  veni- 
atur.  ...  In  his  vero  causis  sacramenta  praestentur  in  quibus  nullam  pro- 
bationem  discussio  judicaptis  invenerit."  (L.  Baioar.  Tit.  Viii.  c.  16.)  In 
a  Capitulary  of  Louis-le-Debonnaire — **  Si  hujus  facli  testes  non  habuerit 
cum  duodecim  conjuratoribus  legitimis  per  sacramentum  adfirmet."  (Capit. 
Ludov.  Pii  ann.  819,  J  I.)  In  one  of  .the  Emperor  Lothair — "Si  testes 
habere  non  poterit,  concedimus  ut  cum  XII.  juratoribus  juret."  (L.  Long- 
obard.  Lib.  i.  Tit.  ix.  J  37.)  So  Ix)uis  II.,  in  854,  ordered  that  a  man 
accused  of  harboring  robbers,  if  taken  in  the  act,  was  to  be  immediately 
punished;  but  if  merely  cited  on  popular  rumor,  he  was  at  liberty  to  clear 
himself  with  twelve  compurgators.   (Recess.  Ticinen.  Tit.  li.  cap.  3.) 

It  was  the  same  in  subsequent  periods.  The  Scottish  law  of  the  twelfth 
century  alludes  to  the  absence  of  testimony  as  a  necessary  preliminary,  but 
when  an  acquittal  was  once  obtained  in  this  manner,  the  accused  seems  to 
have  been  free  from  all  suljsequent  proceedings,  when  inconvenient  wit- 
nesses might  perhaps  turn  up — '*  Et  si  hocmodo  purgatus  fuerit,  absolvetur 
a  pclitione  Regis  in  postcrum."  (Regiam  Majestatem,  Lib.  iv.  c.  21.) 
So,  in  the  laws  of  Nieuport,  granted  by  Philip  of  Alsace,  Count  of  Flan- 
ders, in  II 63.  "Et  si  hoc  scabini  vel  opidani  non  cognoverint,  conqucr- 
ens  cum  juramento  querelam  suam  sequeter,  et  alter  se  excusabit  juramento 
quinquc  hominum."  (Leg.  secundae  Noviportus.)  See  also  the  Consue- 
tud.  Tornacens.  ann.  1 187  §  xvi  (D'Achery,  Spicileg.  III.  552).  The 
legislation  of  Norway  and  Iceland  in  the  next  century  is  even  more  posi- 
tive. "  lis  tantum  concessis  quae  Icgum  codices  sanciunt,  juramenta  nempe 
purgatoria  et  accusatoria,  ubi  legitimi  dcfucrint  testes."  (Jamsida,  Mann- 
helge,  cap.  xxxvii.) 

On  the  other  hand,  an  exception  to  this  general  principle  is  apparently 
found  in  a  constitution  of  the  Emperor  Henry  III.,  issued  alxjut  the  mid- 
dle of  the  eleventh  century.  "Si  quem  ex  his  dominus  suus  accusaverit 
dc  quacunque  re,  licet  illi  juramento  se  cum  suis  coaequalibus  absolvere, 
exccptis  tribus :  hoc  est  si  in  vitam  domini  sui,  aut  in  camcram  ejus  con- 
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The  Welsh,  however,  were  exceptional  in  this  respect. 
The  raith  was  the  corner-stone  of  their  system  of  jurispru- 
dence. It  was  applied  to  almost  all  actions,  whether  of  civil 
or  criminal  law,  and  even  cases  of  doubtful  paternity  were 
settled  by  it,  no  woman,  except  one  ''of  bush  and  brake*' 
who  had  no  legal  kindred,  being  allowed  to  give  testimony 
or  take  an  oath  with  respect  to  the  paternity  of  her  illegiti- 
mate child.'  It  excluded  and  superseded  all  other  proce- 
dures. If  the  accused  declined  to  take  the  oath  of  denial, 
then  testimony  on  both  'sides  could  be  introduced,  and  the 
case  be  settled  on  the  evidence  adduced;*  but  where  he 
chose  to  abide  by  the  raithy  the  Book  of  Cynog  formally 
declares  that  "Evidences  are  not  to  be  brought  as  to  galanas 
[homicide],  nor  saraad  [insults],  nor  blood,  nor  wound,  nor 
ferocious  acts,  nor  waylaying,  nor  burning  buildings,  nor 
theft,  nor  surety,  nor  open  assault,  nor  adultery,  nor  vio- 
lence, nor  in  a  case  where  guardians  should  be,  nor  in  a  case 
where  an  established  raith  is  appointed  bylaw;  because  evi- 
dences are  not  to  extinguish  a  raith."'  Indeed,  the  only 
case  which  I  have  found  wherein  it  was  refused  is  where  a 
priest  of  the  same  parish  as  one  accused  of  theft  testifies  to 
have  seen  him  in  open  daylight  with  the  article  stolen  in  his 
possession,  when  apparently  the  sacred  character  of  the  wit- 
ness precludes  a  denial  on  the  part  of  the  defendant.* 

Among  other  races  confidence  in  its  ability  to  supplement 
absent  or   deficient   testimony  was   manifested    in    another 

siliam  habuissc  arguilur,  aut  in  munitioner  ejus.  Ca^teris  vero  hominilnis 
<lc  quacunque  objectione,  ab^^que  advocato,  cum  suis  coxqualibus  juranicnto 
sc  potent  al)M>lverc."     (GoKlast.  Constit.  Imp.  I.  231.) 

*  Gwentian  Code,  Book  II.  chap,  xxxix.  \  40  (Owen  I.  787).  So,  in 
disowning  a  child,  if  the  reputed  father  were  dead,  the  oalh>  of  the  chief 
of  the  kindred,  with  seven  of  the  kinsmen,  were  decisive,  or,  in  dcfauh  of 
the  chief,  the  oaths  of  fifty  kinsmen  (Ibid.  \  41). 

<  Anomalous  I^ws,  Book  ix.  chap.  ii.  {  9  (Ibid.  II.  227}. 

*  Ilnd.  Book  Vlll.  chap.  xi.  {  31  (Ibid.  II.  209). 
«  Ibid.  Book  IX.  chap.  ii.  {  6  (Ibid.  II.  227). 
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form — \\\Q  jur amentum  supermortuum — which  was  employed 
by  various  nations,  at  wide  intervals  of  time.  Thus,  in  the 
earliest  legislation  of  the  Anglo-Saxons,  we  find  that  when 
the  defendant  or  an  important  witness  was  dead,  the  oath 
which  he  would  have  taken  or  the  deposition  which  he  would 
have  made  was  obtained  by  proceeding  to  his  tomb,  where 
a  certain  number  of  conjurators  swore  as  to  what  he  could  or 
would  have  done  if  alive.*  Two  centuries  later,  the  same 
custom  is  alluded  to  in  the  Welsh  laws  of  Hoel  Dda,'  and 
even  as  late  as  the  thirteenth  century  it  was  still  in  force 
throughout  Germany.' 

The  employment  of  compurgators,  however,  depended 
frequently  upon  the  degree  of  crime  alleged,  or  the  amount 
at  stake.  Thus,  in  many  codes,  trivial  offences  or  small 
claims  were  disposed  of  by  the  single  oath  of  the  defendant, 
while  more  important  cases  required  compurgators,  whose 
numbers  increased  with  the  magnitude  of  the  matter  in  ques- 
tion. This  principle  is  fairly  illustrated  in  a  charter  granted 
to  the  Venetians  in  the  year  im  by  Henry  V.  In  suits 
which  involved  only  the  value  of  a  silver  pound,  the  oath  of 
the  party  was  sufficient ;  but  if  the  claim  amounted  to  twelve 
pounds  or  more,  then  twelve  chosen  men  were  requisite  to 
substantiate  the  oath  of  negation.* 

In  later  times,  compurgation  was  also  sometimes  used  as 
an  alternative  when  circumstances  prevented  the  employ- 
ment of  other  popular  modes  of  deciding  doubtful  cases. 
Those,  for  instance,  who  would  ordinarily  be  required  to 
defend  themselves  by  the  wager  of  battle,  were  permitted 
by  some  codes  to  substitute  the  oaths  of  a  certain  number  of 
conjurators,  when  precluded  by  advanced  age  from  appear- 

'  Dooms  of  Ine,  cap.  liii. 

8  Leg.  Wallice,  Lib.  ii.  cap.  xix.  \  2  (Owen  II.  842). 

3  Ka  aulcm  debita  de  quibus  non  constat,  super  mortuum  probari  debent, 
scptima  manu. — Jiir.  Provin.  Alaman.  cap.  vii.  \  2.  (Ed.  Schilter.) — 
Sachsische  Weichbild  art.  67. 

*  Lunig  Cod.  Ital.  Diplom.  II.  1955.  '^ 
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[  ill  Ihe  nrcna.     The  biirgher  law  of  Scollaiid  alTord; 
iampic  of  this,'  though  elsewhere  such  cases  were  iisii 
sctlled  by  the  sub&titaiion  of  champions. 


rORMtTLJtS  AND  PROCEDURE. 

"be  primitive  UvF-givets  were  loo  chary  of  words  in  Iheir 

jwlclon  codes  loenobody  in  ihcni  thefornuilaTisiially  einploy- 

dfot  thecont|iurgatoria]  oalh.  We  have  therefore  no  positive 

idcnce  of  its  nature  in  the  earliest  times;  but  as  the  forms 

k)c  nse  of  by  several  races  at  a  somewhat  later  period  have 

bn  prescrifcd,  and  as  they  resemble  each  other  in  all  es&en- 

t  reipccis,  we  tnay  reasonably  assiinie  that  little  variation 

1  previoiKly  urciirred.     The  most  ancient  that  I  have  met 

1  occurs  irt  an  .Anglo-Saxon  formulary  which  is  suijposcd 

fdatr  from  about  A.D.  goo  :   "  By  the  Lord,  the  oath  is 

I  and  unrierjured  which  N.  has  sworu.""    A  ceniury 

|er,  in  a  compilation  of  the   Lombard    law,  it  appears: 

:   which  the  accused  has  sworn    is  true,  so  help  me 

The  fonn  specified  in  Beam,  at  a  period  somewhat 

i^ilcni,  is  curt  and  decisive:   "By  these  saints,  he  tells 

i  Inilh;"'  while  the  code  in  force  in  Normandy  until  the 

^Dtli  century  directs  an  oath  identical  in  spirit;   "The 

li  which  William  hits  sworn  is  true,  so  help  me  God  and 

Isaints.'"    It  will  be  observed  that  all  these,  while  esseu- 

lly  distinct  from  the  oath  of  a  witness,  are  still  nncpialificd 


WSi  tarpmui  (almniiialui  pRrlcriil  idalem  pu^andi,  ci  hoc  r>Aoniavcrlt 
•  iTi|X>n>!»iie,  nan  |iii|;iutUl.     Scil  jiTnuniTnlo  duiHlecim  mlluni  ijiiali^ 
kfMA.  t«  jiurpiliil. — L.  Buipirum  aiyi.  14,  {{  I.  >- 
^lia  |iuic  Drihien  u  all  U  dame  «nd  utwiCEne  t«  N.  twor. — 'HioqM;'^ 

It  U<n,  I.  iSo-i. 
illnci|«<HlBii(icll<Uii»}Drsvil,veruiii  juravit.     Sic  ficus,  clc.^Furnuil. 
^  tk  L.  Lonifobord.     (GcorgUch,  II7S-) 
1 1>9  aqiMli  MUti  vcr  dlt«. — Fun  Je  H£iim,  Ruhr,  l.l,  nTl.  165, 

I  que  UuiiUumc  a  )ut<,  »iur  sMuieni  a  jurii,  ainsi  m'aiit 
I  CI  *a  Saiiicix.— AiicicTiuc   Coui.   dc   NurnanJie,   chnji, 
■nlol  lie  KichcbourE.  IV.  n  1 
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assertions  of  the  truth  of  the  principal,  and  not  mere  asseve- 
rations of  belief  or  protestations  of  confidence.  The  earliest 
departure  from  this  positive  affirmation,  in  secular  jurispru- 
dence, occurs  in  the  unsuccessful  attempt  at  legislation  for 
Norway  and  Iceland  by  Haco  Haconsen  in  the  thirteenth 
century.  In  this,  the  impropriety  of  such  oaths  is  pointed 
out,  and  it  is  directed  that  in  future  the  compurgator  shall 
swear  only,  in  confirmation  of  his  principal,  that  he  knows 
nothing  to  the  contrary.*  In  the  similar  code  promulgated 
in  1274  by  his  son  Magnus  in  Norway,  it  is  directed  that  the 
accused  shall  lake  a  full  oath  of  denial,  and  the  conjurators 
shall  swear  in  the  same  words  that  his  oath  is  true,  and  that 
they  know  nothing  truer.' 

We  shall  see  that,  before  the  custom  fell  into  total  disuse, 
the  change  which  Haco  vainly  attempted,  came  to  be  gene- 
rally adopted,  in  consequence,  principally,  of  the  example 
set  by  the  church.  Even  before  this  was  formally  promul- 
gated by  the  Popes,  however,  ecclesiastics  occasionally 
showed  that  they  were  more  careful  as  to  what  they  swore, 
and  at  a  comparatively  early  period  they  introduced  the 
form  of  merely  asserting  their  belief  in  the  oath  taken  by 
their  principal.  Thus,  in  iioi,  we  find  two  bishops  endea- 
voring to  relieve  a  brother  prelate  from  a  charge  of  simony, 
and  their  compurgatorial  oath  ventures  no  further  than  "  So 
help  me  God,  I  believe  that  Norgaud,  Bishop  of  Autun,  has 
sworn  the  truth.*** 

*  Nobis  adliJKC  Deo  coram  pcriculosum  esse  videtur,  ejus,  ciijus  interest, 
jusjuraiulum  purgatorium  edcndo  pra.'eiinte,  omncs  (ab  eo  productos 
testes)  iisdcm  ac  ille  concej)tis  verbis  jurare,  inccrli  quamvis  fuerint,  vera 
ne  an  falsa  jurent.  Nos  Icgibus  illatum  voliimus  ut  ille,  cujus  interest, 
jusjurandum  conccptis  verbis  solum  pnvstet,  cietcri  vero  ejus  firment  jura- 
mentum  adjicientes  se  nequid  verius,  Deo  coram,  scire,  quam  jurassent.— 
Jarnsida,  Mannhelge,  cap.  xxxvii. — The  passage  is  curious,  as  showing 
how  little  confidence  was  really  felt  in  the  purgation,  notwithstanding  the 
weight  attached  to  it  by  law. 

*  Leges  Gulathingcnses,  Thiofa-Bolkr,  c.  xiii. 

3  Credo  Norigaudum  istum  Educnsem  episcopura  vera  jurasse,  sicut  me 
Deus  adjuvct — Hugo.  Flaviniac.  Lib.  11. 
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!>  ihe  form  of  oath,  however,  as  well  as  in  so  many  oilier 
Iticulnrs,  the  Wel&h  had  a  more  complicated  system,  pecu- 
>  themselves.  The  ordinary  mitk-man  only  was  re- 
1  to  lake  an  oath  "ihat  it  appears  most  likely  to  him 
^what  he  sweats  to  is  true."  In  many  aggravated  crimes, 
nwever,  a  certain  proportion,  generally  one-half,  bad  to  be 
n  who  were  bound  to  a  more  stringent  form,  as  the 
^  specilics  that  "  the  oath  of  a  nod-niau  is,  to  be  in  accord- 
c  with  what  is  sworn  by  the  criminal."'  The  difference, 
:  have  seen,  in  the  numbers  required  when  a  portion 
e  noJ men  shows  bow  njnch  more  difficult  it  was  to  lind 
n  willing  to  swear  to  an  absolute  denial,  and  how  much 
He  weight  was  attached  to  such  a  declaration  than  to  the 
It  expression  of  opinion  contained  in  the  ordinary  oath  of 
t  raifM-man, 

Variations  are  likewise  observable  in  the  form  of  admin- 
;  the  oath.  Among  the  Alamanni,  for  instance,  the 
mitirgalors  laid  their  hands  upon  the  altar,  and  the  prin- 
mI  placed  his  hand  over  the  others,  repeating  the  oath 
'  while  among  the  Lombards,  a  law  of  the  Emi>erar 
iKhair  directs  that  each  shall  take  the  oath  separately."  It 
i  jUwuyg,  however,  administered  in  a  consecrated  place, 
Gore  delegates  appointed  by  the  judges  trying  the  cause, 
inctini«i  on  the  altar  and  sometimes  on  relics.  In  the 
fplih  laws  of  the  fifteenth  century  it  is  specified  that  all 
\hi  shall  be  .idministcred  in  the  parish  church  of  the  de- 
pdaol,  before  the  priest  shall  have  disrobed  or  distributed 
t  tacrainenial  bread.*  At  an  earlier  period  a  formula  of 
brcalfus  siKcifies  the  Ca|>clla  S.  Martini,  or  cope  of  St. 
*  one  of  the  most  venerated  relics  of  the  royal  chapel, 


>  U  AUmin-  Til. 
|l>  AaBimaluiu  I jw< 
1.  L  1  SO  {1)1 


I,  Book  VII.  chap  i.  {  iS  <Owen.  II.  135). 
xi.  •  L.  Liingoliard.  Lik  [l.  Til.  Iv.  )  28. 

I,  llook  IX.  chap.vi.  \  4i  cliaji.  ivii.  {  5.— cf.  Uuuk 
i-cn.  n.  IJS.  »S5.  IIJ)- 

I'^.TUIUL  xiiviii. 


56  THE   WAGER   OF   LAW. 

whence  we  may  perhaps  conclude  that  it  was  habitually 
used  for  that  purpose  in  the  business  of  the  royal  Court  of 
Appeals. 

Notwithstanding  the  universality  of  the  custom,  and  the 
absolute  character  of  the  decisions  reached  by  the  process, 
it  is  easy  to  discern  that  the  confidence  reposed  in  it  was  of 
a  very  qualified  character,  even  at  an  early  period.  The 
primitive  law  of  the  Frisians  describes  some  whimsical  pro- 
ceedings, prescribed  for  the  purpose  of  determining  the 
responsibility  for  a  homicide  committed  in  a  crowd.  The 
accuser  was  at  liberty  to  select  seven  from  among  the  par- 
ticipants of  the  brawl,  and  each  of  these  was  obliged  to  deny 
the  crime  with  twelve  conjurators.  This  did  not  absolve 
them,  however,  for  each  of  them  was  also  individually  sub- 
jected to  the  ordeal,  which  finally  decided  as  to  his  guilt  or 
innocence.  In  this,  the  value  of  the  compurgation  was 
reduced  to  that  of  the  merest  technical  ceremony,  and  yet  a 
failure  to  procure  the  requisite  number  of  supporters  was 
tantamount  to  a  conviction,  while,  to  crown  the  absurdity  of 
the  whole,  if  any  one  succumbed  in  the  ordeal,  his  conjura- 
tors were  punished  as  perjurers.'  A  similar  want  of  confi- 
dence in  the  principle  involved  is  shown  by  a  reference  in 
the  Anglo-Saxon  laws  to  the  conjurators  of  an  accused  party 
being  outsworn  {pvercyihed),  when  recourse  was  likewise 
had  to  the  ordeal.'  Among  the  heathen  Norsemen,  indeed, 
an  off"er  by  either  party  to  produce  conjurators  could  always 
be  met  by  the  antagonist  with  a  challenge  to  the  duel,  which 
at  once  superseded  all  other  proceedings.'  As  regards  the 
church,  although  the  authoritative  use  of  compurgation 
among  ecclesiastics  would  seem  to  demand  for  it  among 
them  implicit  faith  in  its  results,  yet  we  have  already  seen 

'  I-..  Frisionum  Tit.  xiv. 

*  Dooms  of  King  Edward,  cap.  iii. 

'  Kcyser's  Religion  of  the  Norihmcn,  Pcnnock's  Transl.  p.  246. 
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,  in  the  ninth  ceiiliiry,  Hiiicmar  dui  uot  liesitaie  to  re- 

fiic  ihjit  in  certain  cases  it  should  be  confirmeil  by  the 

i  and  two  centuries  Inter,  a  remark  of  [vo  o(  Charires 

Iplies  a  strong  degree  of  doubt  as  to  its  efficacy.     In  relat- 

t  thaj  Sanctio,  Bishop  elect  of  Orleans,  when  accused  of 

tony  by  a  disappointed  rival,  took  the  oath  of  negation 

1  seven  coni|Mirgators,   he  adds  that   tile    accnsed   thus 

Mrcd  hiinselt'  as  for  as  lie  could  in  the  eyes  of  man.'    That 

t  ailvanlages  it  offered  to  the  accusetl  were  duly  appre- 

Itcd,  both  by  criminals  and  judges,  is  evident  from  the  cose 

■Manafises,  Archbishop  of  Rhcims.     Charged  with  simony 

I  ocher  offences,  after  numerous  tergiversations  he  was 

illy  summoned  for  trial  before  the  Council  of  Lyons,  in 

i  a  last  effort  to  escape  the  impending  doom,  he 

rtly  offered  to  Rishop  Hugh,  the  Papal  legate,  the  enor- 

n  of  two  hundred  ounces  of  gold  and  other  presents 

I  band,  besides  equally  liberal  prospective  paynients.  tf  he 

Did  obtain  the  privilege  of  compurgation  with  six  sulTragan 

iboto.     Gregory  VII.  was  then  waging  loo  imcompromis- 

f  a  war  with  the  corroding  abuse  of  simony  for  his  lieu- 

Unl  to  yield  lo  any  bribe,  however  dazzling ;  the  proffer 

I  spamcd,  Manasscs  confessed  his  guilt  by  absence,  and 

t  accordingly  deposed.'     Instances   like  this,  however, 

I  not  destroy  confidence  in  the  system,  for,  some  sixty 

I  later,  we  find   Innocent  11.   ordering  the  Bishop  of 

imt,  wh«D  similarly  accused  of  simony,  to  dear  himself 

b  the  oaths  of  two  bishops  and  three  abbots  or  monks.' 

lie  com|iara[ive  value  attached  to  the  oaths  of  conjura- 

I  ii  illustrated  by  the  provisions  which  are  occasionally 

t  with,  regulating  the  cases  in  which  ihcy  were  employed 

Idefatilt  af  witnesses,  or  in  opposition  to  them.     Thus,  in 

t  Baioarian  law,  the  oath  of  one  competent  witness  is  con- 


9  Qmntmii  ii 

f  Hugo  ("UvlaUi;.  Ub.  It. 


iptclu  bominuni  fiurgivri  polcral. — tvon.  E| 


Jal«,  RegnU,  p.  ig( 
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sidered  to  outweigh  those  of  six  conjurators;'  and  among 
the  Lombards,  an  accusation  of  murder  which  could  be 
met  with  three  witnesses  required  twelve  conjurators  as  a 
substitute.' 

It  is  therefore  evident  that  conjurators  were  in  no  sense 
witnesses,  that  they  were  not  expected  to  give  testimony,  and 
that  they  merely  expressed  their  confidence  in  the  veracity 
of  their  principal.  It  may  consequently  at  first  sight  appear 
somewhat  unreasonable  that  they  should  be  held  guilty  of 
perjury  and  subject  to  its  penalties  in  case  of  unluckily  sus- 
taining the  wrong  side  of  a  cause.  It  is  probably  owing  to 
this  apparent  injustice  that  some  writers  have  denied  that  they 
were  involved  in  the  guilt  of  their  principal,  and  ^mong 
others  the  learned  Meyer  has  fallen  into  this  error.*  The 
proof,  however,  is  too  clear  for  dispute.  We  have  already 
seen  that  the  oath  was  an  unqualified  assertion  of  the  justice 
of  the  side  espoused,  without  reservation  justifying  the  escape 
of  the  compurgator  from  the  charge  of  false  swearing,  and 
one  or  two  allusions  have  been  made  to  the  punishments 
inflicted  on  them  when  subsequently  convicted  of  perjury. 
The  code  of  the  Alamanni  recognized  the  guilt  involved  in 
such  cases  when  it  denied  the  privilege  of  compurgation  to 
any  one  who  had  previously  been  more  than  once  convicted 
of  crime,  giving  as  a  reason  the  desire  to  save  innocent  per- 
sons from  incurring  the  sin  of  perjury.*  Similar  evidence  is 
derived  from  a  regulation  promulgated  by  King  Liutprand 
in  the  Lombard  Law,  by  which  a  man  nominated  as  a  con- 
jurator,  and  declining  to  serve,  was  obliged  to  swear  that  he 
dared  not  take  the  oath  for  fear  of  his  soul.^     A  case  in  point 

'  L.  Baioar.  Tit.  xiv.  cap.  i.  J  2. 
2  L.  Longobard.  Lib.  I.  Tit.  ix.  §  37. 

*  Institutions  Judiciaires,  I.  308. 

*  Ut  propter  suani  ncquitiam  alii  qui  volunt  Dei  esse  non  se  pcrjurent, 
nee  propter  culpani  alienam  semetipsos  perdant. — L.  Alaman.  Tit.  xlii. 

1 1- 

^  Quod  pro  anima  sua  timendo,  non  pniesumat  sacramental  is  esse.— L. 
Longobard.  Lib.  II.  Tit.  Iv.  {  14. 
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the    life  of  St.    fioniTace,  whose    fellow- laborer 

Idnlgcr   in  dying   left  his  ])Topeny  to  the  church.     The 

:i:lcsa  broihers  of  the  deceased  disputed  the  beciiiest,  and 

ftKii  to  make  good  their  claim  lo  the  estate  by  the  re()iii- 

pc  number  of  oaths.     The  holy  man  ordered  them  to  swear 

]fine,  in  order  not  to  be  coHccrned  in  the  destruction  of 

)cir  conjuralors,  and  on  their  unsupported  oaths  gave  up 

t  [iroiwrty.' 

I  Tbc  lav  had  no  hesitation  in  visiting  such  cases  with  the 

tallies  reserved  for  perjury.     By  the  Salic  code  unlucky 

mputgAlora    were  henvily  fined.*     Among    the    Frisians, 

ley  hail  to  buy  themselves  off  from  punishment  by  the 

I  of  their  wcr-gild — the  value  set  upon  their  heads.' 

k«light  relaxation  of  this  severity  is  manifested  in  the  Car- 

■Vingian  Icgisl.ition,  by  wnich  they  were  punished  with  the 

i>  of  a  hand — the  immemorial  penalty  of  perjury — unless 

(ey  could  establish,  by  undergoing  the  ordeal,  that  they  had 

^en  the  oath  in  ignorance  of  the  facts ;  but  even  in  trifling 

a  defeated  litigant  could  accuse  his  own  conjurator 

i'pcrjur)',  when  both  parlies  were  sent  to  the  ordeal  of  the 

>s,  and  if  ihc  conjurator  broke  down  he  lost  a  hand,'    So 

s  the  close  of  the  twelfth  century,  we  find  Celestin  III. 

tiering  the  employment  of  conjiirators  in  a  class  of  cases 

t  tbc  (acts  of  which  they  could  not  possibly  know  any- 

ing,  and  decreeing  that  if  the  event  proved  them  to  be  in 

»,  they  were  to  be  punished  for  perjury.'     That  such 


I.  Vll.  S.  Ikmif.  Lib,  II.  e.  xxi.— "  Van  loli  juralia.  si  viilti 
iim  bo*  cnoiprcsKloi  perdnlLi." — Bonirace,  howcvei,  did  n 
My  afaandoD  the  ouse  uf  the  churcli.     He  tmiy  JnvulLrd  cutset  t 
k  pteAf  brcihtvn,  which  iKing  fultUlei)  on  the  elder,  Ihc  lecror'stritki 
r  retbiqaithed  the  dangerous  inheritance. 
|IL.  Salic  Tit.  I.  K3,  4- 
■  I.,  t'rialunum  Til.  x. 

•  Cfit.  rippini  ann.  79.1  )  rs-— Capil.   Cai.  Mng.  incert.  onnl  c. 
Urtcm  Ampl.  Collect.  VII.  7.) 

IT.  ni.  ad  BiuEHim  fphc.  (llalui,  ei  Maiisi,  HI.  3S1.) 
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liability  was  fully  recognized  at  this  period  is  shown  by  the 
argument  of  Aliprandus  of  Milan,  a  celebrated  contemporary 
legist,  who,  in  maintaining  the  position  that  an  ordinary 
witness  committing  perjury  must  always  lose  his  hand,  with- 
out the  privilege  of  redeeming  it,  adds  that  no  witness  can 
perjure  himself  unintentionally;  but  that  con  jurators  may  do 
so  either  knowingly  or  unknowingly,  that  they  are  therefore 
entitled  to  the  benefit  of  the  doubt,  and  if  not  wittingly 
guilty,  that  they  should  have  the  privilege  of  redeeming  their 
hands.* 

All  this  seems  in  the  highest  degree  irrational,  yet  in 
criticizing  the  hardships  to  which  innocent  conjurators  were 
thus  exposed,  it  should  be  borne  in  mind  that  the  whole  sys- 
tem was  a  solecism.  In  its  origin,  it  was  simply  summonifig 
the  kinsmen  together  to  bear  the  brunt  of  the  court,  as  they 
were  bound  to  bear  that  of  battle ;  and  as  they  were  liable 
for  a  portion  of  the  fine  which  was  the  penalty  of  all  crimes 
— personal  punishments  for  freemen  being  unknown — they 
could  well  afford  to  incur  the  risk  of  paying  for  perjury  in 
order  to  avoid  the  assessment  to  be  levied  upon  them  in  case 
of  the  conviction  of  their  relative.  In  subsequent  periods, 
when  this  family  responsibility  became  weakened  or  disused, 
and  the  progress  of  civilization  rendered  the  interests  of 
society  more  complex,  the  custom  could  only  be  retained  by 
making  the  office  one  not  to  be  lightly  undertaken.  A  man 
who  was  endeavoring  to  defend  himself  from  a  probable 
charge  of  murder,  or  who  desired  to  confirm  his  possession 
of  an  estate  against  a  competitor  with  a  fair  show  of  title, 
was  expected  to  produce  guarantees  that  would  carry  convic- 
tion to  the  minds  of  impartial  men.  As  long  as  the  practice 
existed,  it  was  therefore  necessary  to  invest  it  with  every 
solemnity,  and  to  guard  it  with  penalties  that  would  obviate 
some  of  its  disadvantages. 

*  Cod.  Vatican.  No.  3845,  Gloss,  ad  L.  2  Lombard.  11,  51,  apud  Sa- 
vigny,  Gcschichte  d.  Rom.  Rccht.  B.  iv. — 1  owe  this  reference  to  the 
kindness  of  my  friend  J.  G.  Koscngartcn,  Esq. 
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Accordingly,  we  lind  that  tt  was  not  always  a  matter  of 
Jfmne  for  a  man  lo  clear  liiniself  in   this  manner.     The 
Htrtent  co<Im  have  fretjucnl  provisions  for  the  fine  incurred 
my  ihove  unable  to  [irociire  the  requisite  number  of  com- 
^rgators,  showing   Ihat  it  was  an   occurrence  constantly 
I  mind  by  legislators.     Nor  was  it  only  landless  and 
pt«ndle<i6  men  who  were  exposed  to  such  failures.     In  794, 
I  certain    Bishop  Peicr  was  condemned    by  the    Synod  of 
I'Frmnlcrort  to  clear  himself,  with  two  or  three  conjurators, 
I  of  the  suspicion  of  being  involved  in  a  conspiracy  against 
r Charlemagne,  and,  small  as  wns  the  number,  he  was  unable 
Ito  procure  them.'    So,  in  the  year  1100,  when  the  canons 
^ttf  AtUun,  at  the  Council  of  Poitiers,  accused  their  bishop, 
Korgand,  of  simony  aiid  other  irregular  practices,  and  he 
■  liroposcd  to  absolve  himself  with  the  compurgatorial  oaths 
w-td  the  Archbishop  of  Tours  and  the  Bishop  of  Rwlon,  the 
Vuoaus  went  privately  10  those  prelates  and  threatened  that 
r  in  such  event  they  would  bring  an  accusation  of  perjury  and 
K|irove  it  by  the  otdcal  of  fire,  whereupon  the  would-be  con- 
Rjnraiors  wisely  abandoned  their  intention,  and  Norgaud  was 
■-Wispendcd.'     The  most  rigid  compliance  with  the  requisi- 
tions of  the  law  was  exacted.     'I'hus  the  statutes  of  Nienpori, 
1  1 163,  provide  a  heavy  penally,  and  in  addition  pronounce 
rondrmnalion,  when  a  single  one  of  the  conjuiators  declines 
e  oalli.* 

tHECUKE  OP  COMPURGATIOK. 


In  «  syxiem  of  which  the  fundamental  princl 
iciotis,  the  best  efforts  of  legislation  could  prove 


slight 


'  C»pi<.  Cm.  M«b.  «nn.  794  i|  7. 

'  Kogo.  FUvinUc-  Lib,  11.  ann,  1 100.  NorE^ud,  however,  wai  rein. 
I  not  yew  tjy  quidl)  [M'lturinK,  a  we  have  ulrcsdy  icen,  two 
(  pdalci  M  ukc  die  oaih  with  him,  in  ihe  ulncnie  oT  liis  xiilaco- 


*  Bl  ri  qalt  de  qaitNiue  juvanlibui  rl«r«c«rit,  n< 
~K«m  ulMiw. — Lcj;,  ScLumt.  Nuvi) 
6 


ntui  {l«bit  Irci  libru, 
is(Ou.leel>e.sl). 
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palliation,  and  from  an  early  period  we  find  eflbrts  made  for 
its  abrogation  or  limitation.  In  983,  a  constitution  of  Otho 
11.  abolished  it  in  cases  of  contested  estates,  and  substituted 
the  wager  of  battle,  on  account  of  the  enormous  perjury 
which  it  occasioned.'  In  England,  a  more  sweeping  denun- 
ciation, declaring  its  abolition  and  replacing  it  with  the 
vulgar  ordeal,  is  found  in  the  confused  and  contradictory 
compilation  known  as  the  laws  of  Henry  I.* 

We  have  already  seen,  from  instances  of  later  date,  how 
little  influence  these  eflbrts  had  in  eradicating  a  custom  so 
deeply  rooted  in  the  ancestral  prejudices  of  all  the  European 
races.  The  hold  which  it  continued  to  enjoy  on  the  popular 
confidence  is  well  illustrated  by  the  oath  which,  according 
to  the  Romancero,  was  exacted  of  Alfonso  VI.  of  Castile, 
by  the  Cid  to  clear  him  of  suspicion  of  privity  to  the  assassi- 
nation of  his  brother  and  predecessor  Sancho  II. 

"Que  nos  fagays  juramcnto 
Qual  vos  lo  querrdn  tomar, 
Vos  y  doce  clc  los  vuesos, 
Quales  vos  querays  juntar. 
Que  de  la  muerte  del  Roy 
Non  lenedes  que  culpar  .... 
Ni  tampcxro  della  os  plugo, 
Ni  a  ella  distes  higar."' 

The  same  reliance  on  its  efficacy  is  shown  in  a  little  ballad 
by  Audefroi-le-Batard,  a  renowned  trouvitre  of  the  twelfth 
century — 

*  L.  Ixjngobard.  Lib.  1 1.  Til.  Iv.  J  34. — Qua  ex  re  mos  dcte.stabilis  in 
Italia,  improbusque  non  imiiandus  inolcvit,  ut  sub  legum  specie  jurcjurando 
acquireret,  qui  Deum  non  timendo  minime  formidaret  perjurare. 

8  L  Hcnrici  I.  cap.  Ixiv.  J  i.  **  Malorum  autem  infestacionlbus  ct  per- 
juranciuin  conspiracione,  depositum  cstfrangens  juramentum.ut  magis  Dei 
judicium  ab  accusatis  eligatur;  et  undc  accusatus  cum  una  decima  se  pur- 
garct  per  eleccionem  ct  sorlem,  si  ad  judicium  fcrri  calidi  vadat."  This 
cannot  be  considered,  however,  as  having  abrogated  it  even  temporarily  in 
England,  since  it  is  contradicted  by  many  other  laws  in  the  same  code, 
which  prescribe  the  use  of  compurgators. 

•  Romances  Antiguos  EspaHolcs.  Londrcs,  1825,  T.  I.  pp.  246-7. 
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LA  BELLE  EREMBORS.' 
**  Qaaad  Tlent  em  mal,  que  I'on  Hi  a«  lous  jors/*  etc. 

In  the  long  bright  days  of  spring-time. 

In  the  month  of  blooming  May, 
The  Franks  from  royal  council-field 

All  homeward  wend  their  way. 
Rinaldo  leads  them  onward. 

Past  Eremlx)r»'  gray  tower. 
But  turns  away,  nor  deigns  to  look 

Up  to  the  maiden's  bower. 

Ah,  dear  Rinaldo! 

Full  in  her  turret  window 

Fair  Eremlx>rs  is  sitting, 
The  love-lorn  tales  of  knights  and  dames 

In  many  a  color  knitting. 
She  sees  the  Franks  pass  onward, 

Rinaldo  at  their  head. 
And  fain  would  clear  the  slanderous  tale 

That  evil  tongues  have  sjiread. 

Ah,  dear  Rinaldo! 

•*  Sir  knight;  I  well  remember 

When  you  had  grieved  to  see 
The  castle  of  old  Erembors 

Without  a  smile  from  me." 
"Your  vows  are  broken,  princess, 

Your  faith  is  light  as  air. 
Your  love  another's,  and  of  mine 

You  have  nor  reck  nor  cnre." 

Ah,  dear  Rinaldo! 

**  Sir  knight,  my  failh  unbroken, 

On  relics  I  will  swear; 
A  hundred  maids  and  thirty  dames 

With  mc  the  oath  shall  share. 
I  \'e  never  loved  another. 

From  stam  my  vows  arc  free. 
If  this  content  your  doul)ts  and  fears, 

You  shall  have  kisses  three." 

Ah,  dear  Rinaldo! 


•  Ijc  Roux  dc  Lincy,  Chants  Hisioriques  Fran9ais,  I.  15. 
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Kinaklo  mounts  the  staircase, 

A  goodly  knight,  I  ween, 
With  shoulders  broad  and  slender  waist. 

Fair  hair  and  blue  eyes  keen. 
Earth  holds  no  youth  more  gifted 

In  every  knightly  measure; 
When  Erembors  beholds  him, 

She  weeps  with  very  pleasure. 

Ah,  dear  Kinaldo! 

Rinaldo  in  the  turret 

I'pon  a  couch  reposes. 
Where  defily  limned  are  mimic  wreaths 

Of  violets  and  of  roses. 
Fair  Erembors  beside  him 

Sits  clasj^ed  in  loving  hold. 
And  in  their  eyes  and  lips  they  find 

The  love  they  vowed  of  old ! 

Ah,  dear  Kinaldo! 

In  England,  owing  probably  to  the  growth  of  its  offshoot 
the  jury-trial,  the  custom  seems  to  have  lost  its  importance  ear- 
lier than  elsewhere.  Towards  the  close  of  the  twelfth  century, 
Glanville  compiled  his  excellent  little  treatise  *'  De  legibus 
Angliae,'*  the  first  satisfactory  body  of  legal  procedure  which 
the  history  of  mediaeval  jurisprudence  affords.  Complete  as 
this  is  in  all  the  forms  of  prosecution  and  defence,  the  allu- 
sions to  conjurators  are  so  slight  as  to  show  that  already 
they  constituted  an  infinitesimal  part  of  legal  machinery,  and 
that  they  were  employed  rather  on  collateral  points  than  on 
main  questions.  Thus  a  defendant  who  desired  to  deny  the 
serving  of  a  writ  could  swear  to  its  non-reception  with  twelve 
conjurators;*  and  a  party  to  a  suit,  who  had  made  an  unfor- 
tunate statement  or  admission  in  court,  could  deny  it  by 
bringing  forward  two  to  swear  with  him  against  the  united 
recollections  and  records  of  the  whole  court.'     The  custom, 

'  Glanville,  Lib.  i.  cap.  ix.  Also,  Lib.  i.  c.  xvi.,  Lib.  ix.  c.  i..  Lib. 
X.  c.  V. 

«  "  In  aliis  enim  curiis  si  quis  aliquid  dixerit  undc  cum  poenituerit,  po- 
tent id  negare  contra  totam  curiam  tcrtia  manu  cum  sacramento,  id  se  non 
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however,  still  continued  in  use.  In  1194,  when  Richard  I. 
undertook,  after  his  liberation,  to  bring  about  a  reconcilia- 
tion between  his  chaccellor  William,  Bishop  of  Ely,  and  the 
Archbishop  of  York,  one  of  the  conditions  was  that  the 
chancellor  should  swear  with  a  hundred  priestly  compurga- 
tors that  he  had  neither  caused  nor  desired  the  arrest  of  the 
archbishop.*  In  the  next  century  Bracton  alludes  to  the 
employment  of  conjurators  in  cases  of  disputed  feudal  ser- 
vice between  a  lord  and  his  vassal,  wherein  the  utmost  exact- 
ness was  rigidly  required  both  as  to  the  number  and  fitness 
of  the  conjurators,^  and  we  shall  see  that  no  formal  abro- 
gation of  it  took  place  until  the  nineteenth  century.  An 
outgrowth  of  the  custom,  moreover,  was  the  Inquest  of 
Fame,  by  which  "the  general  character  of  the  accused,  as 
found  by  a  jury,  was  accepted  as  an  indication  of  the  guilt  or 
innocence  of  the  prisoner.*** 

dixisse  aflirmando.*' — (Il)id.  Lib.  vili.  c.  ix.) — In  some  other  systems  of 
juri.Njmidence,  this  uasophisttcated  mode  of  beclouding  justice  was  obtained 
by  insisting  on  the  employment  of  lawyers,  whose  assertions  would  not  be 
binding  on  their  clients.  Thus,  in  the  Assises  de  Jerusalem  (Baisse  Court, 
cap.  133):  **  Kt  per  ce  il  deit  estre  lavantparlier,  car  se  lavantparlier  dit 
(larole  ({uil  ne  doie  dire  por  celuy  cui  il  ]xirole,  cclui  jx^r  ({ui  il  parle  et  son 
coDceau  y  pueent  bien  amender  ains  que  le  iugement  soil  dit.  Mais  se 
celuy  de  cui  est  li  plnis  diseit  parole  qui  li  deust  lonier  a  damage,  il  ne  la 
pcui  torner  ariere:*  puir»  quil  la  diie."  The  same  caution  is  recommended 
in  the  (ierman  procedure  of  the  fourteenth  century — "verbis  procuratoris 
non  eris  adstrictus,  ct  sic  vitabis  damnum." — (Richstich  I^ndrecht,  cap. 

II.  Cf.  Jur.  lYovin.  Saxon.  Lib.  I.  art.  60;  Lib.  IL  art.  14.)  The  same 
alwse  existed  in  France,  but  was  restricted  by  St.  Louis,  who  made  the 
assertion  of  the  advocate  binding  on  the  j)rincipal,  unless  contra<licted  on 
the  spot. — ^Etablissements,  Liv.  II.  chap.  xiv. ) 

'   Roger  <le  Hoveden,  ann.  1 194. 

'  Tunc  vadiabit  defendens  legem  se  duodccima  manu. — Hractcm.      Lib. 

III.  Tract,  iii.  cap.  37,  §  1. — Kt  si  ad  diem  Icgis  facienda.*  defuerit  ali(piis 
de  XIL  vel  si  contra  pnedicios  e\cij)i  poss-it  quod  non  sunt  idonei  ad 
legem  faciendam,  eo  quo<l  villani  sunt  vel  alios  idonei  minus,  tunc  domi- 
nus  incidet  in  misericordiam. — llnd.  ^  3.  So  also  in  Lib.  v.  Tract,  v.  cap. 
xiii.  {  3. 

•  I*ike,  History  of  Crime  in  Kngland,  L  285. 

6* 
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Soon  after  the  time  of  Granville,  the  system  of  compurga- 
tion received  a  severe  shock  from  its  most  important  patron, 
the  church.  As  stated  above,  in  proceedings  between  eccle- 
siastics, it  was  everywhere  received  as  the  appropriate  mode 
of  deciding  doubtful  cases.  Innocent  III.  himself,  who  did  so 
much  to  abrogate  the  kindred  absurdity  of  the  ordeal,  con- 
tinued to  prescribe  the  use  of  compurgation  in  cases  of  mo- 
ment involving  dignitaries  of  lofty  station ;  though,  sensible 
of  the  abuses  to  which  it  led,  he  was  careful  in  den»anding  con- 
jurators*of  good  character,  whose  intimacy  with  the  accused 
would  give  weight  to  their  oaths.*  At  the  same  time,  in 
endeavoring  to  remove  one  of  the  objections  to  its  use,  he  in 
reality  destroyed  one  of  its  principal  titles  to  respect.  He 
decreed  that  compurgators  should  only  be  obliged  to  swear 
to  their  belief  in  the  truth  of  their  principal's  oath,*  and  thus 
he  attacked  the  very  foundation  of  the  practice,  and  gave  a 
powerful  impulse  to  the  tendency  of  the  times  no  longer  to 
consider  the  compurgator  as  sharing  the  guilt  or  innocence 
of  the  accused.  Such  an  innovation  could  only  be  regarded 
as  withdrawing  the  guarantee  which  had  immemorially  ex- 
isted. To  recognize  it  as  a  legal  precept  was  to  deprive  the 
proceeding  of  its  solemnity  and  to  render  it  no  longer  a 
security  worthy  the  confidence  of  the  people  or  sufficient  to 
occupy  the  attention  of  a  court  of  justice. 

In  the  confusion  arising  from  the  long  and  varying  contest 
as  to  the  boundaries  of  civil  and  ecclesiastical  jurisdiction,  it 
is  not  easy  to  determine  the  exact  authority  which  this  de- 
cretal may  have  exercised  directly  in  secular  jurisprudence. 
We  have  seen  above  that  the  ancient  form  of  absolute  oath 
was  still   employed  without   change,  until    long  after   this 

*  Can.  vii.  Extra,  v.  34. 

*  Illi  qui  ad  purgandam  alicujus  infamiam  induciintur,  ad  solum  tencntur 
juramento  firmare  quod  veritalem  crcdunt  eum  dicere  qui  purgatur. — Can. 
xiii.  Extra,  v.  34.  Innocent  also  endeavored  to  put  an  end  to  the  abuse 
by  which  ecclesiastics,  notoriously  guilty,  were  able  to  escape  the  penalty 
due  their  crimes,  by  this  easy  mode  of  purgation. — Can.  xv.  eod.  loc. 
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piod,  but  ihe  moral  effect  of  so  decided  a  iJedaralioii  from 
!  bead  of  the  Chtislian  church  could  not  but  be  great, 
wtlier  inHuencc,  not  less  potent,  was  also  at  work.  The 
tvival  of  the  study  of  the  Roman  jiirisprudent^e,  dating  from 
nut  the  middle  of  tlie  twelfth  century,  soon  began  to  ex- 
ibii  the  results  whicli  were  to  work  so  profound  a  change 
b  the  legal  maxims  and  principles  of  half  of  Kurope.'  The 
nal  |>rocerlurc  of  the  barliarlans  had  rested  to  a  great 
jTce  on  the  system  of  negative  proofs.  In  the  absence  of 
hsitivc  evidence  of  giiJIt,  and  sometimes  in  despite  of  It,  the 
}CUM»1  was  Itound  to  clear  himself  by  compurgation  or  by 


■  •  The  rapidity  with  which  ihe  slutly  of  the  civil  low  diffused  ilwlf 
miglKiUI  llie  kclimila  and  (he  vogcmess  with  which  il  was  welcami.'il 
'e  the  niliject  of  indignant  comment  by  ihc  eccledastic  of  (he  day.  As 
1149  we  find  Si.  Bcmnnl  rec'^Ring  ihalthc  laws  of  Justinian  wrrc 
eady  o"cenhulowing  those  uf  Cud — "  Et  qitidrm  qiiolidie  pcrslrepvni  in 
s  <<d  Ju>lrnl&ni,  Hon  Domini"  (IlcConMdetaliane,  Lib.  i.  cap. 
%},  Even  more  triltct  were  the  romplniats  of  (iimldus  Camlirettsis  to- 
hibecnijof  the  century.  Tile  highesl  uf  high  chuiirhmen,  in  deploring 
■  (lectlnc  of  tcfttning  among  the  prelum  and  clergy  of  his  age,  he  aiiii* 
o  the  cicluiive  attention  l)eUowe(l  oq  the  juriipnidence  of  Jusiin- 
I,  «hicb  ainady  olTcreH  the  iiure^  pHxes  lo  cupidity  and  ambiiian.  anil 
in  sujipnrt  of  hit  opinion  the  dictum  of  his  teacher  Mainier,  a 
u  Ihe  Univctuty  of  hitii;  "E]iiscoput  anicm  illc,  de  quo  nunc 
B  tocwti  nimus  inter  »u|<rr<ciales  nanicrari  poiuii,  cujiismixll  hodic 
a  penplcr  Irgci  Jusiinianos,  ijuse  lilctnluram,  ntgcnle  cupidi- 
S  amlrilionit  incmuniiidti,  adeo  in  niuhih  jam  iiulRiCanint,  quod  ma- 
il Maineiium  in  aiiditoiioscholicauic  Pnrisiusdicenlcmeldnmnasui 
nfnm  plangentcm,  aiiilivi.  raticinium  illiid  Siliillic  vcre  nuntris  diebus 
mpleiuni,  hnc  Kilicel  '  Venient  dici.  cl  voe  illU,  qujbus  leges  olillle- 
■um.'  "  (Ocmm.  Ecdesiait,  Disi.  11,  cajt.  ixxvii.) 
I,  like  all  oihet  Iii«n(lie«  of  learning.  Wiis  »t  yet  to  a  gireat  cxlcnl  in 
hof  ihn  idrtgy,  though  already  were  ariiiiig  the  i>recutsors  of  those 
ad  •laring  civil  lawyvn  who  were  deilined  to  do  such  yeoman's 
iMlag  the  (veicntions  n(  the  church. 

tf  lingular  to  obwrve  lliut  at  a  [leriuil  when  the  highr^l 

^law  wew  ftoiueutly  appiopiialed  by  cccloiiasli«i,  they  were 

Btspeffotin  lh«  funciium  of  ailvm-aten  or  cuun&cl.     See  H^ 

krof  JvMicc,  cap.  Ti,  wcl.  J. 
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the  ordeal.  The  cooler  and  less  impassioned  justice  of  the 
Roman  law  Saw  clearly  the  futility  of  such  attempts,  and  its 
system  was  based  on  the  indisputable  maxim  that  it  is  morally 
impossible  to  prove  a  negative — unless  indeed  that  negative 
should  chance  to  be  incompatible  with  some  affirmative 
susceptible  of  evidence — and  thus  the  onus  of  proof  was 
thrown  upon  the  accuser.^  The  enthusiastic  worshippers  of 
the  Pandects  were  not  long  in  recognizing  the  truth  of  this 
principle,  and  in  proclaiming  it  far  and  wide.  The  Spanish 
code  of  Alfonso  the  Wise,  in  the  middle  of  the  thirteenth 
century,  asserts  it  in  almost  the  same  words  as  the  Roman 
jurisconsult.^  Not  long  before,  the  Assises  de  Jerusalem  had 
unequivocally  declared  that  **nul  ne  pent  faire  preuve  de 
non;'*  and  Beaumanoir,  in  the  '^Coutumes  du  Beauvoisis," 
approvingly  quotes  the  assertion  of  the  civil  doctors  to  the 
same  effect,  *'Li  clerc  si  dient  et  il  dient  voir,  que  negative 
ne  doit  pas  quevir  en  proeve.** 

Abstract  principles,  however,  though  freely  admitted, 
were  not  yet  powerful  enough  to  eradicate  traditional  cus- 
toms rooted  deeply  in  the  feelings  and  prejudices  of  the  age. 
The  three  bodies  of  law  just  cited  contradict  their  own 
admissions,  in  retaining  with  more  or  less  completeness  the 
most  monstrous  of  negative  proofs — the  ordeal  of  battle — 
and  the  introduction  of  torture  soon  after  exposed  the  accused 
to  the  chances  of  the  negative  system  in  its  most  atrocious 

'  Actor  quod  adscverat,  probare  sc  non  j)osse  profiiendo,  reum  necessi- 
tate nionstrandi  contrarium  non  adstringit :  cum  j)cr  rerum  naturam  factum 
negantis  ])rol)atio  nulla  sit.  (Const,  xxiii.  C.  dc  Probat.  iv.  19.) — Cum 
inter  eum,  qui  factum  adseverans,  onis  subiit  probaiionis,  et  negantem  nu- 
mcralioncm,  cujus  naturali  ratione  probalio  nulla  est  .  .  .  magna  sit  dif- 
ferentia. (Con^t.  X.  C  dc  non  numerat.  iv.  30.)  It  is  a  little  curious  to 
see  how  completely  this  was  opposed  to  the  principle  of  the  early  Common 
Law  of  Enghmd,  by  which  in  actions  for  debt  "semper  incumbit  probatio 
ncganti''  (Fleta,  Lil).  11.  cap.  Ixiii.  J  ll). 

2  La  cosa  que  non  es  non  se  puede  probar  nin  mostrar  segunt  natura. — 
Las  Siete  Partidas,  P.  iii.  Tit.  xiv.  1.  I. 
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«9 
Slill  these  codes  show  a  marked  progreiis  as  rehlcs 
I  the  kindred  iirocedure  uT  compurgation.  The  Parlidas, 
mlgatcd  about  1162,  h  or  comparative  iinim|x>rtance  as 
^  histoncal  document,  since  it  was  of  but  micenain  auiho- 
rather  records  tlie  convictions  of  an  enlightened 
ler  at  to  what  should  be  law  than  the  existing  institutions 
la  people.  The  absence  of  compnrg.ilion  in  S]>ain,  more- 
i  a  direct  legacy  from  the  Wisigothic  code,  trans- 
1  regular  descent  through  the  Fuero  Juzgo.'  The 
isiscs  dc  Jerusalem  is  a  more  precious  relic  of  mediieval 
(isprudence,  Constructed  as  acode  for  the  government 
r  the  Latin  kingdoms  of  the  East,  in  1099,  by  order  of 
Kifrey  of  Bouillnn,  it  hns  reached  us  only  in  the  form 
turned  about  the  period  under  consideration,  and  as  it  pre- 
bts  the  combined  experience  of  the  warriors  of  many  West- 
1  races,  its  silence  on  the  subject  of  conjuralors  Is  not  a 
tie  significant.  The  work  of  Beaumanoir,. written  in  laSj, 
voot  only  the  most  perfect  embodiment  of  the  jurisprudence 
p  his  lime,  but  is  peculiarly  interesting  as  a  landmark  in  the 
niggle  between  the  waning  power  of  feudalism  and  the 
I  theories  which  gave  vigor  and  intensity  of  purpose 
^  Ibc  enlightened  centralization  aimed  at  by  St.  Louis  ;  and 
r  likewise  passes  iu  silence  over  the  practice  of 
ropurgalion,  as  though  it  were  no  longer  an  existing  insti- 
All  these  legislators  and  lawyers  had  been  preceded 
^the  Emperor  Frederic  IL,  who,  in  1231,  promulgated 
"CoRstitutiones  Sicidarum"  for  the  government  of  his 
upotitan  provinces.     Frederic  was   Latin,  and  not  Tcu- 

I  Tliouslt  abwKi  from  the  general  Uws  of  Spain,  yd  eompiirgoliaii  had 
n  inbcHtuccd  u  an  nccnslorml  cu&iiiin.  Thus  ihe  Fuvru  uF  Madriil  in 
ii<le  thai  a  man  Mupecicd  of  homicide  and  other  crime.,  in  the 
at  of  icaimoiir,  wn  clear  himtclf  wjih  <\k  or  iwclve  cniijunviura,  ac 
Mini;  la  the  |>rai1c  ot  the  onencv — "  iurEl  cum  xh.  uiclnM  Ikiqch  ei  ille 
|r«:  a  pen?"  in  |»cc'— (El  Fucro  dt  Madrid  del  alio  de  lioa.) 

I.  ifck  Krai,  Aoul,  de  Histuria,  1851.  |     We  shnll  see  hereafter  that 

it  Oflirui  in  die  Fuero  Viejo  of  Coslile  in  ( 356. 
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tonic,  both  by  education  and  predilection,  and  his  system  of 
jurisprudence  is  greatly  in  advance  of  all  that  had  preceded 
it.  That  conjurators  should  find  no  place  in  his  scheme  of 
legal  procedure  is,  therefore,  only  what  might  be  expected. 
The  collection  of  laws  known  as  the  *'Etablissements**  of 
St.  Louis  is  by  no  means  a  complete  code,  but  it  is  suffi- 
ciently copious  to  render  the  absence  of  all  allusion  to  com- 
purgation significant.  In  fact,  the  numerous  references  to 
the  Digest  show  how  strong  was  the  desire  to  substitute  the 
Roman  for  the  customary  law,  and  the  efforts  of  the  king  to 
do  away  with  all  negative 'proofs  of  course  included  the  one 
under  consideration.  The  same  may  be  said  of  the  "Livres 
de  Jostice  et  de  Plet*'  and  the  '*  Conseil*'  of  Pierre  de  Fon- 
taines, two  unofficial  books  of  practice,  which  represent  with 
tolerable  fulness  the  procedures  in  vogue  during  the  latter 
halfof  the  thirteenth  century  ;  while  the  "Olim,*'  or  records 
of  the  Parlement  of  Paris,  the  king's  high  court  of  justice, 
show  that  the  same  principles  were  kept  in  view  in  the  long 
struggle  by  which  that  body  succeeded  in  extending  the 
royal  jurisdiction  at  the  expense  of  the  independence  of  the 
vainly  resisting  feudatories.  In  the  **01im,**  from  125410 
13 18,  I  can  find  but  two  instances  in  which  compurgation 
was  required — one  in  1279  at  Noyon,  and  one  in  1284  ^it 
Compiegne.  As  innumerable  decisions  are  given  of  cases  in 
which  its  employment  would  have  been  equally  appropriate, 
these  two  can  only  be  regarded  as  exceptional,  and  the  infer- 
ence is  fair  that  some  local  custom  rendered  it  impossible  to 
refuse  the  privilege  on  these  special  occasions.^ 

All  these  were  the  works  of  men  deeply  imbued  with  the 
spirit  of  the  resuscitated  jurisconsults  of  Rome.  Their 
labors  bear  testimony  rather  to  the  influences  tending  to 
overthrow  the  institutions  bequeathed  by  the  barbarians  to 
the  Middle  Ages,  than  to  a  general  acceptance  of  the  inno- 
vations attempted.     Their  authority  was  still  circumscribed 

»  Olim.  II.  153,237. 
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by  the  innumerable  jurisdictions  which  yet  defied  their 
gradual  encroachments,  and  resolutely  maintained  ancestral 
customs.  Thus,  in  1250,  we  find  in  the  settlement  of  a 
quarrel  between  Hugues  Tirel  Seigneur  of  Poix  in  Picardy 
and  the  commune  of  that  place,  that  one  of  the -articles  was 
to  the  effect  that  the  mayor  with  thirty-nine  of  the  bourgeois 
should  kneel  before  the  dame  de  Poix  and  offer  to  swear 
that  an  insult  inflicted  on  her  had  not  been  done,  or  that  if  it 
had,  it  had  been  in  honor  of  the  Seigneur  de  Poix.*  Even 
an  occasional  instance  may  be  found  where  the  central  power 
itself  permitted  the  use  of  compurgation,  showing  how  diffi- 
cult it  was  to  eradicate  the  prejudices  transmitted  through 
ages  from  father  to  son,  and  that  the  policy  adopted  by  St. 
Louis  and  Philippe-le-Bel,  aided  by  the  shrewd  and  ener- 
getic civil  lawyers  who  assisted  them  so  ably,  was  not  in  all 
cases  adhered  to.  Thus,  in  1283,  when  the  bailli  of  Amiens 
was  accused  before  the  Parlement  of  Paris  of  having  invaded 
the  privileges  of  the  church  by  trying  three  clerks  accused 
of  crime,  it  was  decided  that  he  should  swear  with  six  com- 
purgators as  to  his  ignorance  that  the  criminals  were  eccle- 
siastics.' So,  in  1303,  a  powerful  noble  of  the  court  of 
Philippe-le-Bel  was  accused  of  a  foul  and  treacherous  mur- 
der, which  a  brother  of  the  victim  offered  to  prove  by  the 
wager  of  battle.  Philippe  was  endeavoring  to  abolish  the 
judicial  duel,  and  the  accused  desired  strongly  to  cscai)e 
that  ordeal.  He  was  accordingly  condemned  to  clear  him- 
self of  the  imputed  crime,  by  a  purgatorial  oath  with  ninety- 
nine  nobles,  and  at  the  same  time  to  satisfy  the  fraternal  claim 
of  vengeance  with  an  enormous  fine' — a  decision  which 
offers  the  best  practical  commentary  on  the  degree  of  faith 
reposed  in  this  system  of  purgation.     Even  the  Parlement  of 

'  Actes  du  Parlement  dc  Paris,  T.  I.  p.  cccvii  (I'aris,  1863). 

*  .\ctes  du  Parlement  <le  Paris,  T.  L  p.  382. 
Siatuunt   .  .  .  sc   manu   centcsima  noliiiium  so  purparc,  ct   ad   h.vc 
bene<licto  juveni  bis  septem  librarum  milio  pro  sui  rancoris  satisfaclionc 
pnxr^iiUre. — Wilclmi  Kjpiiond.  Chron. 
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Paris  in  1353  and  a  rescript  of  Charles-Ie-Sage   in    1357 
allude  to  compurgation  as  still  in  use  and  of  binding  force.' 

It  was  in  the  provinces,  however,  that  the  system  mani- 
fested its  greatest  vitality,  protected  both  by  the  stubborn 
dislike  to -innovation,  and  by  the  spirit  of  independence 
which  so  long  and  so  bitterly  resisted  the  centralizing  efforts 
of  the  crown.  The  Roman  law  concentrated  all  power  in 
the  person  of  the  sovereign,  and  reduced  his  subjects  to  one 
common  level  of  implicit  obedience.  The  genius  of  the 
barbaric  institutions  and  of  feudalism  localized  power.  The 
principles  were  essentially  oppugnant,  and  the  contest  be- 
tween them  was  prolonged  and  confused,  for  neither  party 
could  in  all  cases  recognize  the  ultimate  result  of  the  minuter 
points  involved,  though  each  was  fully  alive  to  the  broad 
issues  of  the  struggle. 

How  obstinate  was  the  attachment  to  bygone  forms  may 
be  understood,  when  we  see  even  the  comparatively  preco- 
cious civilization  of  a  city  like  Lille  preserve  the  compurga- 
torial  oath  as  a  regular  procedure  until  the  middle  of  the 
fourteenth  century,  even  though  the  progress  of  enlighten- 
ment had  long  rendered  it  a  mere  formality,  without  serious 
meaning.  Until  the  year  1351,  the  defendant  in  a  civil 
suit  was  obliged  to  substantiate  the  oath  of  denial  with  two 
conjurators  of  the  same  sex,  who  swore  to  its  truth,  with 
some  slight  expression,  indeed,  of  reserve.*  The  minutest 
regulations  were  enforced  as  to  this  ceremony,  the  position 
of  every  finger  being  determined  by  law,  and  though  it  was 
the  veriest  formality,  serving  merely  as  an  introduction  to 
the  taking  of  testimony  and  the  legal  examination  of  the 

'  Is  qui  reus  putatur  tertia  manu  se  purgabit,  inter  quos  sint  duo  qui 
clicentur  denominati. — Du  Cange  s.  v.  yurametttittn. 

^  Et  li  dcffendans,  sour  qui  on  a  clamet  se  doit  deffendre  par  lui  tierche 
main,  se  chou  est  honi  II.  hommes  et  lui,  se  chou  est  fame  II.  femmcs  et 
li  a  tierche.  ...  •*  Tel  .sierment  que  Jehans  chi  jura  boin  sierment  y 
jura  au  mien  en^iant.  Si  m'ait  Dius  et  chist  Saint.** — Roisin,  Fran- 
chises, etc.  de  la  Villc  de  Lilie,  pp.  30,  35. 
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,  yet  the  slightest  error  committed  by  either  parly  lost 

n  the  suit  irrecoverably.' 

I  NorniAndy  was  even   more   faithful  to  the  letter  of  the 

icieni  Iraciittons.     The  Coiititraier  in  use  until  the  revision 

■  1583  under  Henry  III.  retains  a  remnant  of  the  practice 

mder  the  name  of  dfsrtne,  by  which,  in  questions  of  little 

H>mcnt.  a  man  could  rebut  an  accusation  with  two  or  four 

jBmpurgalors,  even  when  it  was  sustained  by  witnesses.    The 

1  of  procedure  was  identical  with  that  of  old,  and  the 

Ith,  as  we  have  already  seen  (page  53),  was  an  unqualified 

scTtion  of  the  truth  of  that  of  the  accused.*    Practically, 

lOwcver,  we  may  assume  that  the  custom  had  long  grown 

(ibsolete,  fur  the  tetters  patent  of  Henry  III.,  ordering  the 

vision  in  1577,  c k press! y  state  that  the  provisions  of  the 

sting  laws  "esloient  la  pluspart  hors  d'usagc  ct   pen  ou 

boint  eniendu  dcs  habitants  du  pays;"  and  that  compurga- 

a  one  of  the  forgotten  formulas  may  fairly  be  inferred 

torn  the  fact  that  Pasquier,  writing  previous  to  1584,  speaks 

f  it  as  altogether  a  matter  of  the  past.* 


I  lUd.  p.  51.     The  system  wot  ftbmgMed  Xrf  ■  municipal  onliiioncc  of 
r,  1351,  la  iccordance  with  a  xgwcial  ottJoamince  lu  llul  elfutt 
d  lijT  King  Jolin  gf  France  in  Man:h,  1  jjo. 

«  tojral  orilimiunoe  decUrcs  ihat  Ihc  oatli  was  "  en  langagc  estmignc 

n  non  dc  Ic^vr  a  rclcnir  au  prononchicr,"  and  yet 

I  if  allJint  pany  "par  luelcdiiqacit   nisnicn:  Taloit  en  Tounne  ou  en 

|e  on  que  piir  ftBgihte  dc  luiehe,  liuirtms  en,  ^e  pBTol!e  fauUisl  ou 

Ibvliuti  on  Evievnsi  wr  iiinlii  plui  que  ti  dilc  inaniete  acousluaiee  en  rc- 

m  quelle  ne  xasxA  femKiutrni  ten  poch  en  se  piulae  ou  oe  wardml 

M  jiluiMTun  sum*  Itivolct  et  vnino,  iihozcs  ct  manierrs  af>|>itrlc- 

ntsnl,  (eirjni:  lo  iiiy  di-  La  dite  vilte,  lant  em  parulc  comoic 

du  tuul  la  cautc  pcrduG,  nc  dcpuii  nesiuit  rc-cliuii  $ui  die 

■  cUin  oa  canipUinte,  tie  Ii  dcScndercs  a  ilclTcnsce," — 

J.  p.  390. 

%*  Abc  l^oumme  de  Normandie,  chap.  Uxxv.  (Bonrdoi  de  Kichebout^, 

'.  SJ-4.) 

»  dc  Ib  France,  l.iv.  IV.  clup.  Hi,     Coni^eniinjj  ihe  date  of 
•■  *c«  La  Cioii  du  Mniiic,  %.  v.  Ktl'uHHt  i'atquitr. 
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The  fierce  mountaineers  of  Beam  were  comparatively  in- 
accessible to  the  innovating  spirit  of  the  age,  and  preserved 
their  feudal  independence  amid  the  progress  and  reform  of 
the  sixteenth  century,  long  after  it  had  become  obsolete 
elsewhere  throughout  Southern  Europe.  Accordingly,  we 
find  the  practice  of  compurgation  maintained  as  a  regular 
form  of  procedure  in  the  latest  revision  of  their  code,  made 
by  Henry  II.  of  Navarre  in  1551,  which  continued  in  force 
until  the  eighteenth  century.'  The  influence  of  the  age  is 
shown,  however,  even  there,  in  a  modification  of  the  oath, 
which  is  no  longer  an  unreserved  confirmation  of  the  prin- 
cipal, but  a  mere  affirmation  of  belief.' 

In  Castile,  a  revival  of  the  custom  is  to  be  found  in  the 
code  compiled  by  Pedro  the  Cruel,  in  1356,  by  which,  in 
certain  cases,  the  defendant  was  allowed  to  prove  his  inno- 
cence with  the  oath  of  eleven  hidalgos.'  This,  however,  is 
so  much  in  opposition  to  the  efforts  made  a  century  earlier, 
by  Alfonso  the  Wise  in  the  Partidas,  to  enforce  the  princi- 
ples of  the  Roman  jurisprudence,  and  is  so  contrary  to  the 
spirit  of  the  Ordenamiento  de  Alcala,  which  continued  in 
force  until  the  fifteenth  century,  that  it  can  only  be  regarded 
as  a  tentative  resuscitation  of  mere  temporary  validity. 

The  Northern  races  resisted  more  obdurately  the  advances 
of  the  reviving  influence  of  the  Roman  law.  Though  we 
have  seen  Frederick  II.  omitting  all  notice  of  compurgation 
in  the  code  prepared  for  his  Neapolitan  dominions  in  1231, 
he  did  not  attempt  to  abrogate  it  among  his  German  sub- 

'  Fors  et  Cost,  de  Beam,  Ruhr,  de  JurameiUz  (Bourdot  de  Richebourg, 
IV.  1082). 

2  Ix)  jurament  deu  seguido  se  fe  Jl'RAN  pkr  acjuetz  sanctz  bertat  dilz 
exi  (|ue  io  crcy. 

*  K  si  gclo  ncgare  c  non  gcloquisier  prolxir,  devcl'  facer  salvo  con  once 
Fijosdalgo  e  el  doceno,  que  non  lo  fi^o. — (Fuero  Vicjo  de  Castiella,  Lib.  I. 
Tit.  V.  I.  12.)  It  will  \yc  observed  that  this  is  an  unqualified  recognition 
of  the  system  of  negative  proofs. 
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.,  fo[  il  is  alliicleil  to  in  a  charier  graiiteii  to  llie  city  of 

i&burg  in  W30.'     The  Schwabenspii-gel,  which  during 

E  ibirtecDlh  and  (oiirtecnih  centuries  was  Ihe  municipal  law 

feSoulhem  Germany,  directs  the  employment  of  conjiirators 

i  classes  of  attions  which  do  not  admit  of  direct 

Ibmonjr.*    The  cwie  in  force  in  Northern  Germany,  as  we 

bvc  already  seen,  gave  great  facilities  for  rebiuiing  accusa- 

s  l>y  the  single  oath  of  the  defendant,  and  therefore  the 

;  of  conjurators  is  but  rarely  referred  to  in  the  Sachsen- 

MVgeli  though  it  was  not  unknown,  for  either  of  the  parlies 

■  t  jadicial  dud  could  refuse  the  combat  by  procuring  six 

lojuralOTs  to  swi;ar  with  him  that  he  was  related  to  his 

laguniat.*    In  the  Saxon  burgher  law,  however,  the  prac- 

»  frei^uently  alluded  to,  and  it  is  evident  from  various 

&3£CB  that  a  man  of  good  character  who  could  get  six 

fliers  to  take  with  him  the  oaih  of  denial  was  not  easily 

invicied.     But  where  there  was  satisfactory  proof,  compur- 

a  was  not  allowed,  and  tn  homicide  cases,  if  a  relative 

(  the  slain  decided  to  proceed  by  the  duel,  his  claim  of 

mKeuce  was  supreme,  and  no  other  process  was  admissi- 

In  the  early  part    of  the    sixteenth   century,  Maxi- 

Rian  I,  did  much  10  diminish  the  use  of  the  compurgatorial 

Kcdurc,*  but  that  he  failed  to  eradicate  it  entirely  is  evi- 

pil   from   a  constitution   issued   by  Charles  V,  in    15J8. 

texrtn  its  employment  is  enjoined  in  doubtful  cases  m  3 

umrr  Id  show  th.it  it  was  an  existing  resource  of  the  law, 

d  ihn  tl  retained  its  hold  upon  public  confidence,  although 

lojuralortt  were  only  required  to  swear  as  to  their  be- 

tf  in  the  oatli  of  their  principal.' 


lj«.    IV.,,I,. 


'.  ymramtHlitm. 


Lib.  1.  c.  63. 
M.en.  71,  7J.  86,40,  SS. 
JiiiUcuirct.  v.  111. 
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In  the  Netherlands  it  likewise  maintained  its  position. 
Damhouder,  writing  in  1554,  after  describing  its  employ- 
ment in  the  Courts  Christian ,  adds  that  by  their  example  it 
was  occasionally  used  also  in  secular  tribunals.* 

In  Scotland y  as  late  as  the  middle  of  the  fourteenth  cen- 
tury, its  existence  is  proved  by  a  statute  which  provides  that 
if  a  thief  escaped  from  confinement,  the  lord  of  the  prison 
should  clear  himself  of  complicity  with  the  evasion  by  the 
oaths  of  thirty  conjurators,  of  whom  three  were  required  to 
•be  nobles.' 

The  Scandinavian  nations  adhered  to  the  custom  with 
even  greater  tenacity.  In  the  code  of  Haco  Haconsen, 
issued  towards  the  close  of  the  thirteenth  century,  it  appears 
as  the  basis  of  defensive  procedure  in  almost  all  criminal 
cases,  and  even  in  civil  suits  its  employment  is  not  infre- 
quently directed,  the  number  of  conjurators  being  propor- 
tioned to  the  nature  of  the  crime  or  to  the  amount  at  stake, 
and  regulations  for  administering  the  oath  being  given  with 
much  minuteness.'  In  Denmark  it  was  not  abolished  until 
near  the  middle  of  the  seventeenth  century,  under  Chris- 
tiern  IV. ,  after  it  had  become  a  crying  abuse  through  the 
habit  of  members  of  families,  and  even  of  whole  guilds,  en- 
tering into  formal  engagements  to  support  each  other  in  this 
manner.*  The  exact  date  of  its  abrogation  is  a  matter  of 
uncertainty,  and    the  stubbornness  with  which  the  people 

quoquc  purgalione  necesse  essct,  in  arbitratu  stet  judicis,  sibi  earn  velit 
injungere,  nee  nc,  qui  nimirum  compurgatores  jurabunt,  se  credere  quod 
illc  illivc  qui  se  per  juramentum  e;ccusarunt,  rectc  vereque  juraverint. — 
Constit.  de  Pace  Publica  cap.  xv.  J  i.     (Goldast.  Constit.  Imp.  I.  541.) 

'  Damhouder.  Rerum  Criminaliura  Praxis  cap.  xliv.  No.  6  (Antwerp. 
1601). 

*  Slatut.  Davidis  II.  cap.  i.  J  6. 

3  Jarnsida,  Mannhelge  &  Thiofa-Balkr /<7w/w/  Erfthatal  cap.  xxiv.; 
I.andabrigiha-Iialkr  cap.  xxviii. ;  Kaupa-Balkr  cap.  v.,  ix.,  etc. 

<  Sec  Sporon  &  Finscn,  Dissert,  de  Usu  Juramcnti  juxta  Leges  Danisc 
Antiquas,  Havniac  1815-17,  P.  I.  pp.  160-1,  P.  II.  pp.  206-8. 
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elong  10  it  is  shown  by  liie   Tact  thai  even  in  1683,  Chris- 
proniulgiling  a  new  code,  found  it  necessary  to 
irroally  ])rohibit  accused  persons  from  being  forced  to  pro- 
le conjuralors.'     In  Sweden,  iis  existence  was  similarly 
prolonged.     Directions  for  its  use  are  contained  in  the  code 
which  was  in  force  until  the  sevenieenih  century  ;•  it  is  cou- 
uandy  alluded  to  in  the  laws  of  Gustavus  Adolphiis;*  and  an 
iicl    of  Charles  XI.   in   166a  reproves  the  readiness  with 
were  everywhere  prompt  to  serve  as  cotnpurga- 
m,  and    requires   the  judges,    before  admitting  ibem,  to 
ivcsligate  whether  they  are  proper  persons,  and  what  arc 
icir  reasons  to  believe  in  the  innocence  of  their  principal.' 
ihu  time,  therefore,  Ihongh  not  yet  witnesses,  they  were 
roming  assimilated  to  them. 

The  viiatiiy  of  communal  societies  among  the  Slavs  natu- 
ly  led  to  the  maintenance  of  a  custom  which  drew  its 
'igtn  from  the  solidarity  of  families,  and  it  is  therefore  not 
iming  to  find  it  in  Poland  described  as  in  full  force  as 
as  the  eighteenth  century,  the  defendant  being  obliged 
sappon  his  pargaiorial  oath  with  conjuraturs,  who  swore 
tnith.*  Vet  among  the  I'oles  confidence  in  it  as  a 
jal  proofhad  longbeen  undermined.  In  1368  Casimir  III. 
■ncd  that  a  man  of  ijood  repute,  when  accused  of  theft, 
t]  clear  himiielf  by  his  own  oath^  but  if  his  character 
doubtful,  and  com|>urgation  was  prescribed,  (hen  if  he 
II  short  by  one  conjnrator  of  the  number  required,  he 
lold  satisfy  the  accuser,  though  he  should  not  be  rendered 
Ckmuus  for  the  future.  This  led  to  an  increase  of  crime, 
hundred  years  later  Casimir  IV.  proclaimed  a  law  by 
ich  compurgation   was  only  allowed    three  times,   after 


•  am<tani  V.  Jur,  Dwiic.  Lib.  1.  e.  xiv.  j  8. 

>  PuurUi|ue  w:  lunc  |iureore  cui  ciimen  iiiiiK)iiiiiir  j 

— Ragutlil.  Ingcttnuml.  I«g.  Succorun  Lib.  1. 
■  Utf .  Ovll  Ouiuvl  A'lutrlil,  Til.  X. 

li  XL.  jLilicum  Regub:,  «ap.  uiii. 
;  Rvlki-  M.SS.  T.  VIL  |>.  401. 
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which  a  persistent  offender  was  abandoned  to  the  full  se- 
verity of  the  law,  as  being  presumably  guilty  and  not 
deserving  of  escape.  At  the  same  time  any  one  summoned 
to  compurgation,  and  appearing  before  the  judge  without 
compurgators,  was  ipso  facto  pronounced  infamous.  From 
a  case  recorded  it  would  appear  that  twelve  conjurators  were 
required  to  outweigh  the  single  oath  of  the  accuser.*  Among 
the  southern  Slavs  the  custom  was  likewise  preserved  to  a 
comparatively  late  date.  An  edict  of  Hermann,  Ban  of 
Slavonia,  in  1416,  orders  that  any  noble  accused  of  neglect 
to  enforce  a  decree  of  proscription  against  a  malefactor, 
should  purge  himself  with  five  of  his  peers  as  conjurators,  in 
default  of  which  he  was  subject  to  a  fine  of  twenty  marcs." 

The  constitutional  reverence  of  the  Englishman  for  estab- 
lished forms  and  customs,  however,  nominally  preserved 
this  relic  of  barbarism  in  the  common  law  to  a  period  later 
by  far  than  its  disappearance  from  the  codes  of  other 
nations.  According  to  Bracton,  in  the  thirteenth  century, 
in  all  actions  arising  from  contracts,  sales,  donations,  etc., 
when  there  was  no  absolute  proof,  the  plaintiff  came  into 
court  with  his  "secta,"  and  the  defendant  was  bound  to 
produce  two  conjurators  for  each  one  advanced  by  the 
plaintiff,  the  evidence  apparently  preponderating  according 
to  quantity  rather  than  quality.'  From  the  context,  it  would 
appear  that  the  **secta*'  of  the  plaintiff  consisted  of  his 
friends  and  followers  willing  to  take  the  oath  with  him,  but 
not  absolutely  witnesses.     The  Fleta,  however,  some  twenty- 

'  Herb,  de  Fulstin  Statut.  Reg.  Poloniai.  Samoscii,  1597,  pp.  186-88, 
465. 

2  Bassani  dc  Sacchi  Jura  Rcgni  Croatix,  Dalmatian  et  Sclavoniae.  Za- 
grabix,  1862,  Pt.  I.  p.  182. 

3  Et  sic  major  pra^sumplio  vincit  minorem.  Si  autem  quercns  proba- 
tionem  habuerit,  sicut  instrumenta  et  chartas  sigillatas,  contra  hujusmodi 
probaliones  non  crit  dcfensio  per  legem.  Sed  si  in  instrumento  contra- 
dicatur,  fides  instrumenti  probabitur  per  patriam  et  per  testes.  Bractou. 
Lib.  IV.  Tract,  vi.  cap.  18,  J  6. 
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e  yeart  later,  ttses  the  term  in  ihe  sense  of  witnesses,  nnd 

i  actions  of  debt  direi:is  ihe  defence  to  be  made  with  con- 

Br^lora   double    in    number  the    ijlaintilTs  witnesses,'  thus 

jffcring  an  itumense  premium  on  dishonesty  a.iid   perjury. 

pot  withstanding  this,  the  nobles  and  gentry  who  came  to 

Atidon  to  attend  the  court  and  Parliament  apparently  were 

Btbjected  to  many  annoyances  by  the  citizens  who  strove  to 

toiled  their  debts,  and  in  1363  Edward  III.  relieved  them 

Bf  abrogating  (he  wholesome  rule  laid  down   by  Bracton, 

tad  enacting  that  a  debtor  could  wage  his  law  with  a  siiffi- 

rot  number  of  conjiiraiors.  in  spite  of  any  papers  put  for- 

mrd  in  evidence  by  the  creditor,  who  is  cUrtly  told  to  find 

S  remedy  in  some  otber  way,'     The  untjuestionable  advan- 

tga  which  this  offered  to  not  the  least  influential  part  of  a 

j^DiUI  community  probably  had  something  to  do  with  its 

kcrraiion.     The  "Termcs  de  la  Ley,"  compiled  in  the 

irly  |>art  of  the  sixteenth  century,  slates   as  the  existing 

{practice  that  "  when  one  shall  wage  his  law,  he  shall  bring 

irith  him  6,  S,  or  la  of  his  neighbors,  as  the  court  shall 

•ign  him.  to  swear  with  him ;"  and  in  Ibe  year  1596  the 

atutc  ^8  KWz.  3,  5,  shows  that  it  was  still  in  common  use 

1  for    debt."     Style's   "Practical   Register,"  pub- 

biicil  in  1657,  also  describes  the  process,  but  an  absurd 

■aukc  OS  to  the   meaning   of  the   traditional  expression 

Bjiirare  maou"  shows  that  the  matter  was  rather  a  legal 

iriosity  than  a  procedure  in  ordinary  use;  and,  indeed, 

Ae  Biitbor  expressly  states  that  ibe   practice  having   been 

"  abused  by  the  iniquity  of  the  iieople,  the  law  was  forced  to 

i  oat  anoiber  way  to  do  justice  to  the  nation."     Slil!  the 

^w  rcnuined  unaltered,  and  a  case  is  recorded  occurring  in 

,  known  as  Guiiaer's  case,  wlierc  "the  plaintiff  became 

iaiuuit,  when  the  defendant  was  ready  to  perfect  his  law,"' 

'  nttt.  tab-  11.  e-  Uiil.  }  10. 

tjSBdw.  tn.  Si.  I.  cap.  r.  (Stuulcs  u  Large  1. 319.  I^<l.  1769.) 
E"  jHob*!  RctIew  ufih?  KiBtulo,  III  EJ.,  Lon-lon,  1715,  |<,  5JI. 
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and  Jacob,  in  his  "Review  of  the  Statutes,**  published  not 
long  after,  treats  of  it  as  still  part  of  the  existing  judicial 
processes.  As  the  wager  of  law  came  to  be  limited  to  sim- 
ple actions  of  debt,  shrewd  lawyers  found  means  of  avoiding 
it  by  actions  of  "trespass  upon  the  case,"  and  other  indirect 
forms  which  required  the  intervention  of  a  jury,  but  Burn  in 
his  Law  Dictionary  (Dublin,  1792)  describes  the  whole  pro- 
cess with  all  its  forms  as  still  existing,  and  in  1799  a  case 
occurred  in  which  a  defendant  successfully  eluded  the  pay- 
ment of  a  claim  by  producing  compurgators  who  "each 
held  up  his  right  hand,  and  then  laid  their  hands  upon  the 
book  and  swore  that  they  believed  what  the  defendant  swore 
was  true.**  The  court  endeavored  to  prevent  this  farce,  but 
law  was  law,  and  reason  was  forced  to  submit.  Even  this 
did  not  provoke  a  change.  In  1824,  in  the  case  of  King  v. 
Williams  (2  Barnewell  &  Cresswell,  528),  some  black-letter 
lawyer  revived  the  forgotten  iniquity  for  the  benefit  of  a 
client  in  want  of  testimony,  and  demanded  that  the  court 
should  prescribe  the  number  of  conjurators  necessary  for  the 
defence,  but  the  court  refused  assistance,  desiring  to  give  the 
plaintiff  the  benefit  of  any  mistake  that  might  be  made. 
Williams  then  got  together  eleven  conjurators,  and  appeared 
in  court  with  them  at  his  back,  when  the  plaintiff,  recognizing 
the  futility  of  any  further  proceedings,  abandoned  his  case 
in  disgust.*  Still,  the  fine  reverential  spirit  postponed  the 
inevitable  inrovation,  and  it  was  not  until  1833  that  the 
wager  of  law  was  formally  abrogated  by  3  and  4  William 
IV.,  c.  42,  s.  13.^ 

It  is  quite  possible  that,  strictly  speaking,  the  wager  of 
law  may  still  preserve  a  legal  existence  in  this  country.  In 
1 71 2  an  act  of  the  Colony  of  South  Carolina,  enumerating 

*  I  owe  a  portion  of  these  references  to  a  paper  in  the  Ixindon  "Jurist" 
for  March,  1827,  the  writer  of  which  instances  the  wager  of  law  as  an  evi- 
dence of  **that  jealous  affection  and  filial  reverence  which  have  converted 
our  code  into  a  species  of  museum  of  antiques  and  legal  curiosities." 

*  Wharton's  Law  Lexicon,  2d  ed.,  p.  758. 
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!  Engli§h  Uws  to  be  held  as  in  force  lliere,  specifically 
icludcs  Ihosc  relating  to  this  mode  of  defence,  and  I  am 

t  aware  that  they  have  ever  been  formally  abrogated.'  In 
I  Chancellor  Kilty,  of  Maryland,  speaks  of  the  wager  of 

r  us  being  totally  diMised  in  consequence  of  the  avoidance 
f  the  forms  of  suit  which  might  admit  of  its  employment. 

t  he  evidently  regards  it  as  not  liien  specifically  abolished.' 


I>\1)ile  the  common  sense  of  mankind  was  gradually  elimi- 

pling  the  practice  from  among  the  recognized  procedures 

f  sccttUr  tribunals,  the  immutable  nature  of  etdesiastiial 

tcivADces  prolonged   its   vitality  in   the  bosom   of    the 

We  have  seen  above  that  Innocent  III.,  about  the 

■omraencemcnt  of  the  ihirieenih  century,  altered  the  form 

(if  oalh  from  an  unqualiAed  confirmation  to  a  mere  assertion 

of  belief  in  the  innocence  of  the  accused.     That  this  at  once 

^^JKcamc  the  standard  formula  in  ecclesiastical  cases  is  proba- 

^^■k  vtheii  we  find  it  adopted  for  the  oaths  of  the  compurgators 

^^Bio,  during  the  Alltigensian  persecution,  were  required  by 

^^Kc  nascent  Inquisition  in  all  cases  to  assist  in  the  purgation 

^^Bf  such   EUspccled  heretics   as  were  allowed  to  escape  so 

^^■■uly.*    And  this  is  no  doubt  the  "congruous  purgation" 

^Kd  which  Innocent  III.  uid  Gregory  IX.  alluded  as  that  by 

which  suspected  heretics  should  clear  themselves.*    Zealous 

inquBilors,   however,   paid   little  attention  to  such  forms 

Ifhich  allowed  their  victims  a  chance  of  escape ;  for  it  is 

aied  of  Conrad  of  Marburg,  who  for  eighteen  years  spread 

ror  and  desolation  throughout  Germany,  that  when  the 


k  Coapti't  SiMuteiai  Luge  of  Souib  Oirolina,  CnlumbU,  rSj7.  II.  403. 
f  Kiltf't  Rqurt  ua  Eoclisli  SUiutes,  Aonapolit,  iRli,  p.  140. 
W  Ctpi  oUi  juro  .  .  .  mc  fiimitcr  crcilcre  quoc)  talis  nun  full  Insnblintu^, 
■zinnia.  t«I  iviupcrum  ilc  Lugcluiio  .  .  .  ct  credo  (irmitet  cuiTt  in  Imc 
— t)i>cttina  dc  moHo  promlendi  conlia  Hnirclkus.  |  Mar- 
.T.  V.  p.  tSoi.) 
•  Owe  Utcnin.  IV.  con.  iii.— Dccr«t.  Grtspr.  P.  T.IX.  (Ilnicluin.  Vll. 
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accused  confessed  he  subjected  them  to  torture  and  the 
frightful  penance  provided  by  the  church,  but  that  when 
they  denied  their  guilt  he  sent  them  at  once  to  the  stake. 
The  com  purgatorial  process,  however,  vindicated  itself  in  a 
notable  manner  when  Conrad's  cruelties  at  length  aroused 
effective  opposition,  and  he  had  committed  the  indiscretion 
of  attacking  men  of  station.  While  King  Henry  VII.  was 
holding  the  Diet  of  Mainz,  in  1233,  Conrad  ventured  to 
condemn  to  the  flames  the  Count  of  Seyne,  who  was  in  at- 
tendance upon  the  court.  The  nobles  and  the  king  at  once 
were  aroused  in  his  defence,  and  Conrad's  proceedings  were 
solemnly  pronounced  illegal.  On  his  quitting  Mainz,  in 
disgust,  he  was  assassinated  on  the  road,  and  the  next  year, 
at  the  Diet  of  Frankfort,  the  Count  of  Seyne,  with  another 
accused  noble,  the  Count  of  Solms,  cleared  himself  of  the 
charge  of  heresy  in  the  most  imposing  manner  with  a  train 
of  compurgators  comprising  eight  bishops,  twelve  Cistercian 
abbots,  twelve  Franciscan  and  three  Dominican  monks,  and 
a  number  of  Benedictine  abbots,  clergy,  and  noble  laymen.^ 
Germany  at  last  breathed  free,  and  rejoiced  at  the  overthrow 
of  her  oppressor. 

The  practice  of  compurgation  thus  introduced  at  the  foun- 
dation of  the  Inquisition  was  maintained  to  the  last  by  that 
terrible  tribunal.  **Our  holy  mother  church,"  says  Siman- 
cas.  Bishop  of  Badajos,  a  writer  of  the  sixteenth  century, 
'*  can  in  no  way  endure  the  suspicion  of  heresy,  but  seeks  by 
various  remedies  to  cure  the  suspect.  Sometimes  she  forces 
them  to  abjure  or  to  purge  themselves;  sometimes  she  elicits 
the  truth  by  torture,  and  very  often  she  coerces  them  with 
extraordinary  punishments."  Therefore,  any  one  whose 
orthodoxy  was  doubtful,  if  he  was  unwilling  to  clear  himself, 
at  the  command  of  the  judge,  was  held  to  be  convicted  of 
heresy.     By  the  secular  law,  he  had  a  year's  grace  before 

>  Trithcm.  Chron.  Hirsaug.  ann.  1233. — Hartzheim  Cone.  Germ.  III. 
542-50- 
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(pdemnaiion,  but  under  the  papal  law  be  was  insiaitily 

nishabtc' 

ftCWionicoi  pargation,  according  to  the  rules  of  the  lDqui§i< 

m,  was  mdicated  when  public  report  rendered  a  man  siis< 

tied,  and  there  was  no  tangible  evidence  against   him. 

:  number  of  compiirgnlors  was  left  to  the  discretion  of 

!  judge,  who  at  tUc  same  time  decided  whether  the  riefi- 

fincj  of  ooc,  two,  or  more  would  amount  to  a  condcmna- 

They  «cre  to  be  peers  of  the  accused ;  and  though 

^  wax  allowed  to  select  ihent,  yet  ihe  ipialification  that  they 

tee  to  be  good   men  and   orthodox  practically  left  their 

minaiioQ  to  the  of&rials — even  as  the  customary  accusation 

i  the  promotor- fiscal  was  held  to  be  iu  itself  rhe  re(]tiisite 

lOUQl  of  suspicion  required  as  a  condition   precedent  for 

The  greater  the  suspicion,  however,  the  larger 

t  the  mmiber  of  compurgators  to  he  adduced. 

I  When  the  accused  had  chosen  his  men,  and  they  were 

reiHcd  by  the  judge,  they  were  summoned,  and  each  one 

tEmincd  separately  by  the  Inquisitors  as  to  his  acquaintance 

I  the  defendant — a  process  by  which,  it  may  readily  be 

inceived,  the  terrors  of  the  Holy  Office  might  easily  be  so 

I  to  render  them  extremely  unwilling  to  become  his 

tan.     They  were  then  assembled  together;  the  accused 

t  biiiught  in,  Ihe  charge  ngaiusi  him  wns  read,  and  he  took 

k  cnUh  denying  it.     Each  conjuraior  was  then  taken  sepa- 

Iclyand  sworn  u  to  his  belief  in  the  truth  or  falsity  of  the 

of  dcncgaiion — and  according  as  they  expressed  llieir 

ktinn  of  the  veracity  of  the  accused  the  sentence  was 

tally  rendered,  absolving  or  condemning  him. 

tNo  process  of  administering  compurgation  can  well  be 

leeived  more  shrewdly  adapted  to  reduce  to  a  minimum 

e  chances  of  acquittal,  or  to  leave  the  result  subject  10  the 

%  oflbc  officials.     The  testimony  of  the  doctors  of  law. 


ft  Jscufa.  5)lnuiea:  de  Cuhol.  Inilil.  Tit.  Ivi,  No.  3,4i,Ronui,  i;7J)> 
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both  civil  and  canon,  accordingly  was  that  it  was  blind, 
deceitful,  and  perilous.^  In  fact,  it  is  easy  to  conceive  of 
the  difficulty  of  finding  six  or  ten,  or  twelve  men  willing  to 
risk  their  lives  and  families  by  standing  up  in  support  of  any 
one  who  had  fallen  into  the  grasp  of  the  Holy  Office.  The 
terrible  apprehension  which  the  Inquisition  spread  abroad 
among  all  classes,  and  the  dread  which  every  man  felt  of 
being  suspected  and  seized  as  an  accomplice  of  heresy,  are 
unconsciously  intimated  by  Simancas  when,  arguing  against 
this  mode  of  trial,  he  observes  that  **the  morals  of  mankind 
are  so  corrupt  at  the  present  day,  and  Christian  charity  has 
grown  so  cold,  that  it  is  almost  impossible  to  find  any  one 
willing  to  join  in  clearing  his  neighbor,  or  who  does  not 
easily  believe  the  worst  of  him  and  construe  all  doubtful 
things  against  him.  When  it  is  enough  for  the  condemnation 
of  the  accused  that  the  compurgators  shall  declare  that  they 
are  ignorant  or  doubtful  as  to  his  innocence,  who  is  there 
that  will  not  express  doubt  when  they  know  that  he  would 
not  have  been  condemned  to  purge  himself  if  he  had  not 
been  violently  suspected?'*  For  these  reasons  he  says  that 
those  of  Moorish  or  Jewish  stock  should  never  be  subjected 
to  it,  for  it  is  almost  impossible  not  to  think  ill  of  them,  and, 
therefore,  to  send  them  to  purgation  is  simply  to  send  them 
to  the  stake.* 

For  all  this,  there  was  a  lively  discussion  in  the  time  of 
Simancas,  whether  if  the  accused  succeeded  in  thus  clearing 
himself,  it  was  sufficient  for  acquittal.  Many  Inquisitors 
indeed  held  to  the  older  practice  that  the  accused  should 
first  be  tortured,  when  if  no  confession  could  be  forced 
from  him  he  was  put  on  his  purgation ;  if  he  passed  safely 
through  this,  he  was  then  made  to  abjure  the  errors  of  which 
he  had  not  been  convicted,  and  after  all  this  he  was  punished 

^  Simancx,  loc.  cit.  No.  31. — Villadiego,  Fuerojuzgo,  p.  318  b,  (Madrid, 
1600.) — P>olh  of  these  authorities  .stigmatize  it  as  **  fragilis  et  periculosa, 
coeca  ct  fallax." 

8  SimancoL",  loc.  cit.  No.  12. 
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at  the  discretion  of  the  judge.*  Such  an  accumulation  of 
injustice  seems  incredible,  and  yet  Simancas  feels  himself 
obliged  to  enter  into  an  elaborate  discussion  to  prove  its 
impropriety. 

In  countries  where  the  Inquisition  had  not  infected  society 
and  destroyed  all  feeling  of  sympathy  between  man  and  man 
this  process  of  purgation  was  not  impossible.  Thus,  in 
1527,  during  one  of  the  early  persecutions  of  the  reformers 
under  Henry  VIII.,  while  numbers  were  convicted,  two 
women,  Margaret  Cowbridge  and  Margery  Bowgas,  were 
allowed  to  clear  themselves  by  compurgators,  though  there 
were  several  positive  witnesses  against  them.  It  is  also  note- 
worthy that  in  these  cases  a  portion  of  the  compurgators 
were  women.* 

In  the  regular  ecclesiastical  courts  the  practice  was  main- 
tained. When  the  Council  of  Constance,  in  its  futile  efforts 
at  reformation,  prepared  an  elaborate  code  of  discipline,  it 
proposed  strenuous  regulations  to  correct  the  all  pervading 
vice  of  simony.  To  prevent  the  sale  of  benefices  it  decreed 
absolute  deprivation  of  all  preferment  as  the  punishment  for 
such  offences,  and  as  transactions  of  the  kind  were  commonly 
accomplished  in  secret,  it  ordained  that  common  report 
should  be  sufficient  for  conviction ;  yet  it  nullified  the 
regulation  by  permitting  the  accused  to  clear  himself  by 
canonical  purgation.*  Nearly  two  centuries  later  Lancelotti 
speaks  of  compurgation  as  the  only  mode  of  defence  then  in 
use  in  doubtful  cases,  where  the  evidence  was  insufficient.* 
This  applied  not  only  to  cases  between  churchmen  but  also 
to  secular  matters  subject  to  ecclesiastical  jurisdiction.  Gril- 
landus,  writing  about  1530,  speaks  of  six  conjurators  of  the 

•  Simancx,  loc.  cit.  No.  17. 

•  Strypc's  Ecclesiastical  Memori.ils,  I.  87. 

•  Rcformator.  Constant.  Decretal.  Lib.  v.  Tit.  ii.  c.ij).  i,  3.   (Von  der 
llardt,  Tom.  I.  P.  xil.  pp.  739,  742  ) 

•  Institut.  Jur.  Canon.  Lib.  iv.  Tit.  ii.  J  2. 
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kindred  as  the  customary  formula  in  proceedings  for  nullity 
of  marriage,  and  mentions  an  instance  personally  known  to 
him,  wherein  this  procedure  was  successfully  adopted  by  a 
wife  desirous  of  a  divorce  from  her  husband  who  for  three 
years  had  been  rendered  impotent  by  witchcraft,  in  accord- 
ance with  the  rules  laid  down  in  the  canon  law  for  such 
cases.*  And  among  certain  orders  of  monks  within  the  last 
century,  questions  arising  between  themselves  were  settled 
by  this  mode  of  trial.* 

In  England,  after  the  Anglican  Church  had  received 
its  final  shape  under  Cranmer,  during  the  reign  of  Edward 
VI. ,  the  custom  appears  in  a  carefully  compiled  body  of 
ecclesiastical  law,  of  which  the  formal  adoption  was  only 
prevented  accidentally  by  the  untimely  death  of  the  young 
king.  By  this,  a  man  accused  of  a  charge  resting  on  pre- 
sumptions and  incompletely  proved,  was  required  to  clear 
himself  with  four  compurgators  of  his  own  rank,  who  swore, 
as  provided  in  the  decretals  of  Innocent  III.,  to  their  belief 
in  his  innocence.' 

ACCUSATORIAL   CONJURATORS. 

Though  not  strictly  a  portion  of  our  subject,  the  question 
is  not  without  interest  as  to  the  power  or  obligation  of  the 
plaintiff  or  accuser  to  fortify  his  case  with  conjurators. 
There  is  little  evidence  of  such  a  custom  in  primitive  times, 
but  one  or  two  allusions  to  it  in  the  '*  Leges  Barbarorum" 
show  that  it  was  occasionally  practised.  Some  of  the  earlier 
texts  of  the  Salic  law  contain  a  section  providing  that  in 
certain  cases  the  complainant  shall  sustain  his  action  with  a 
number  of  conjurators  varying  with  the  amount  at  stake;  a 
larger  number  is  required  of  the  defendant  in  reply ;  and  it 

'  P.  Grillandi  Tract,  de  Sortileg.  Qu.  6,  No.   14;  Qu.  3,  No.  36. — 
Dccret.  ii.  cans.  xxx.  q.  I,  can.  2. — £xU-a,  Lib.  iv.  Tit.  xv.  can.  7. 
*  Du  Cange,  loc.  cit. 
'  Burnet,  Reformation,  Vol.  IL  p.  199  (Ed.  1 681). 


ACCUSiTORIAL  CONJURATOBS 


87 


h  presiuii4ble  that  the  judges  weighed  the  prob.-ibilities  on 
Siherside,  and  rendered  a  decision  accordingly.'  As  this 
I  omiited  in  the  later  revisions  of  the  law,  it  probably  was 
I  widely  practised,  or  regarded  as  of  much  importance. 
mong  the  Baioarians,  a  claimant  of  an  estate  produced  six 
^junilors  who  took  the  oath  with  him,  and  whose  united 
Ibns  could  be  rebutted  by  the  defendant  with  a  single  com- 
Etcnt  witness,*  These  directions  are  so  precise  that  there 
>e  DO  doubt  that  the  custom  prevailed  to  a  limited 
t  among  certain  Irihes,  as  a  natural  expression  of  the 
plidaritjr  of  each  house  or  family  as  distinguished  from 
e  rest  of  the  5cpt.  That  it  was.  perhaps,  more  generally 
hploycd  Ihan  the  scanty  references  to  it  in  the  codes  would 
Idinie  may  be  inferred  from  one  of  the  ecclesiastical  forge- 
s  wliich  Charlemagne  was  induced  to  adopt  and  promul- 
According  to  this,  no  accusation  against  a  bishop 
mid  be  Bucccssfu!  unless  supported  by  sexenty-two  wit- 
;,  all  of  whom  were  to  be  men  of  good  repute;  forty- 
r  were  rc<;uircd  10  substantiate  a  charge  against  a  priest, 
tfiirty-scven  in  the  case  of  a  deacon,  and  seven  when  a 
member  of  the  inferior  grades  was  implicated.'  Though 
styled  witnesses  in  the  text,  tlie  number  required  is  so  large 
^^^ai  tbey  evidently  could  have  been  only  conjurators,  with 
^^MMm  the  complainant  supported  his  oath  of  accusation,  and 
^^He  mantifacture  of  such  a  law  would  seem  to  show  that  the 
^Hpclke  of  employing  such  means  of  substantiating  a  charge 
^^■k  ^miliar  10  the  minds  of  men. 

^^B  Among  the  heathen   Northmen,  as  we  have  seen,  every 

^^^lleadcT,  whether  plainlilT  or  defendant,  was  obliged  to  take 

■  preliminary  oath  on  the  sacred  ttaUa  hringr,  or  altar  ring, 

daly  bathed  in  the  blood  of  an  ox  sacrificed  for  the  purpose. 


}  TiL  uxiv.  of  llcrold't 


;  Cap.  ExtravagHnt.  No. 


(Coa<U.  Roninn.  Siliotii 
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This  custom  was  preserved  in  England,  where  the  Anglo- 
Saxon  laws  required,  except  in  trivial  cases,  a  **  fore-oath" 
from  the  accuser  (forath,  ante-Juramentum,  prajuramentum\ 
and  William  the  Conqueror,  in  his  compilation  of  the  laws 
of  Edward  the  Confessor,  shows  that  this  was  sometimes 
strengthened  by  requiring  the  addition  of  conjurators,  who 
were  in  no  sense  witnesses,  since  their  oath  had  reference, 
not  to  the  facts  of  the  case,  but  solely  to  the  purity  of  inten- 
tion on  the  part  of  the  accuser.*  Indications  of  the  same 
procedure  are  to  be  found  in  the  collection  known  as  the 
laws  of  Henry  I.' 

In  an  age  of  comparative  simplicity,  it  is  natural  that  men 
should  turn  rather  to  the  guarantees  of  individual  character, 
or  to  the  forms  of  venerable  superstition,  than  to  the  subtle- 
ties of  legal  procedure.  Even  as  the  defendant  was  expected 
to  produce  vouchers  of  his  truthfulness,  so  might  the  plamtiff 
be  equally  required  to  give  evidence  that  his  repute  among 
his  neighbors  was  such  as  to  justify  the  belief  that  he  would 
not  bring  a  false  charge  or  advance  an  unfounded  claim. 
The  two  customs  appear  to  arise  from  the  same  process  of 
reasoning  and  to  be  identical  in  spirit,  yet  it  is  somewhat 
singular  that,  as  the  compurgatorial  oath  declined,  the  prac- 
tice of  sustaining  the  plaintiff's  case  with  conjurators  seems 
to  have  become  more  common.  In  B6arn  the  laws  of  the 
thirteenth  century  provide  that  in  cases  of  debt  under  forty 
sous,  where  there  was  no  testimony  on  either  side,  the 
claimant  could  substantiate  his  case  by  bringing  forward  one 
conjurator,  while  the  defendant  could  rebut  it  with  two.'    A 

'  E  H  apclur  jurra  sur  lui  par  VII.  humes  numez,  sei  siste  main,  que 
pur  haur  ncl  fait  nc  pur  auter  chose,  si  pur  sun  drcit  nun  purchacer. — LI. 
Guillel.  I.  cap.  x'lv. 

*  Omnis  tihlatracletur  ante-juramento  piano  vel  obscrvato. — LI.  Henrici 
\.  Tit.  Ixiv.  ^  I.  Antc-juramcntum  a  compellante  habcatur,  et  alter  se 
sexto  dt'cimc  sue  purgclur;  sicut  accusator  precesserit. — Ibid.  Tit.  Ixvi. 
J  8. 

'  For  dc  Moiiaas,  Rubr.  xxxviii.  art.  63. 
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Umilar  rale  obtained  in  England  in  all  attions  arising  from 
gontracts  and  sales;'  and  in  the  laws  of  Socst  in  Westphalia, 
nmpilcd  at  Ihc  end  of  the  eleventh  or  the  commencement 
f  the  twelfth  centiiry,  an  acciisation  of  homicide  could  be 
■oved  by  sin  conjuralurs  swearing  with  the  prosecutor, 
liile  if  this  failed  the  accused  could  then  clear  himself  with 
feven  compurgators.'  Thronghoui  Germany,  in  the  thlr- 
wnth  century,  we  find  the  principle  of  accusing  conjuraiors 
•nerally  received,  as  is  evident  from  the  "jiiramentum 
|MI>ermortuum"  already  referred  to,  and  other  provisions  of 
be  municipal  law,'  So  thoroughly,  indeed,  was  this  estab- 
lished that,  in  some  places,  in  prosecutions  for  highway 
robbery,  areon.  and  other  crimes,  the  accuser  had  a  right  to 
I  every  individual  in  court,  from  the  judge  to  the  . 
xctator,  to  help  him  with  an  oath  or  to  swear  that  he  knew 
Dthing  of  the  matter,  and  even  the  allorney  for  the  defend- 
i  obliged  to  undergo  the  ceremony.*  In  Sweden  it 
Wax  likewise  in  use  under  the  name  of  jeffniked  *  and  in  the 
nnipiUtion  of  the  laws  by  Andreas,  Archbishop  of  Lunden, 
n  the  thirteenth  century,  there  is  a  curious  provision  for 
ma  of  secret  murder  by  which  the  accuser  could  force  nine 
nen  successively  to  undergo  the  hot-iron  ordeal,  after  which, 
^  if  thus  lar  unsucces«>ful,  he  could  still  force  a  tenth  man  to 
pt  on  producing  twelve  conjiirators  to  swear  to  the  guilt  of 
r  accused — these  conjuraiors,  in  case  of  acquittal,  being 
1  liable  to  a  fine  of  three  marks  to  the  accused  and  as 


I.  IJb.  iv.  TMct.  vl.  cap.  i8,  \  6. 

SnuKiuu,  No.  lo.    (I[;clKrilin.  Ainkcu  Mcilii  .'Evi,  p,  jog.) 
I  firovnlon  U  ptEMived  ino  Inter  icccosicin  of  ihc  Inwi  of  ^octi, 
E  RppBrenlly  Cram  ibc  midtlle  of  ihe  tliincenili  century  (Op,  cU.  p. 

F»  Jnt.  Provin.  Alanun.  cap.  cccik.  {  4.     (Ed.  Schiller.)— J ur.  I'roviii. 
I.  lib.  111.  sit.  SS.— iuctiMtche  Welchb.  an.  1 15. 
■  J«r.  Provtn.  Alamaa.  cap.  cccxvviii.  J{  I9,  30. 
*  l>u  Uuip  wi  mr. 
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much  to  the  church.*  In  Norway  and  Iceland,  in  certain 
cases  of  imputed  crime,  the  accuser  was  bound  to  produce 
ten  companions,  of  whom  eight  appeared  simply  as  sup- 
porters, while  two  swore  that  they  had  heard  the  offence 
spoken  of,  but  that  they  knew  nothing  about  it  of  their  own 
knowledge — the  amount  of  weight  attached  to  which  asseve- 
ration is  shown  by  the  fact  that  the  accused  only  required 
two  conjurators  to  clear  himself.* 

Perhaps  the  most  careful  valuation  of  the  oath  of  a  plain- 
tiff is  to  be  found  in  the  Coutumier  of  Bordeaux,  which  pro- 
vides that,  in  civil  cases  not  exceeding  four  sols  in  amount, 
the  claimant  should  substantiate  his  case  by  an  oath  on  the 
Gospels  in  the  Mayor's  Court;  when  from  four  to  twenty 
sols  were  at  stake,  he  was  sworn  on  the  altar  of  St.  Projet  or 
St.  Antoine ;  from  twenty  sols  to  fifteen  livres,  the  oath  was 
taken  in  the  cemetery  of  St.  Seurin,  while  for  amounts  above- 
that  sum  it  was  administered  on  the  **Fort**  or  altar  of  St. 
Seurin  himself.  Persons  whose  want  of  veracity  was  noto- 
rious were  obliged  in  all  cases,  however  unimportant,  to 
swear  on  the  Fort,  and  had  moreover  to  provide  a  conjurator 
who  with  an  oath  of  equal  solemnity  asserted  his  belief  in  the 
truth  of  his  companion.' 

The  custom  of  supporting  an  accusatorial  oath  by  conjura- 
tors was  maintained  in  some  portions  of  Europe  to  a  com- 
paratively recent  period.  Wachter*  prints  a  curious  account 
of  a  trial,  occurring  in  a  Suabian  court  in  1505,  which 
illustrates  this,  as  well  as  the  weight  which  was  still  attached 
to  the  oath  of  a  defendant.  A  woman  accused  three  men  on 
suspicion  of  being  concerned  in  the  murder  of  her  husband. 
They  denied  the  charge,  but  when  the  oath  of  negation  was 

•  Lcgg.  Scan.  Provin.  Lib.  v.  c.  57  (Ed.  Thorsen,  p.  140). 

•  Ideo  maniis  libro  imponimus  sacro,  quod  audivimus  (crimen  rumore 
sparsum),  at  nobis  ignotum  est  verum  sit  nee  ne. — ^Jarnsida,  Mannhelge, 
cap.  xxiv. 

s  Rabanis,  Revue  Hist,  de  Droit,  1861,  p.  511. 

•  Du  Boys,  Droit  Criminel  des  Peuples  Mo<|ernes,  II.  595. 
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tendered  to  them,  with  the  assurance  that,  if  they  were  Sua- 
bians,  it  would  acquit  them,  they  demanded  time  for  con- 
sideration. Then  the  advocate  of  the  widow  stepped  forward 
to  offer  the  oath  of  accusation,  and  two  conjurators  being 
found  willing  to  support  him  the  accused  were  condemned 
without  further  examination  on  either  side.  A  similar  pro- 
cess was  observed  in  the  Vehmgericht,  or  Court  of  the  Free 
Judges  of  Westphalia,  whose  jurisdiction  in  the  fourteenth 
and  fifteenth  centuries  became  extended  over  the  whole  of 
Germany.  Accusations  were  supported  by  conjurators,  and 
when  the  defendant  was  a  Frei-graff,  or  presiding  officer  of 
a  tribunal,  the  complainant  was  obliged  to  procure  seven 
Frei-sch6ppen,  or  free  judges,  to  take  the  accusatorial  oath 
with  him.^ 

The  latest  indication  that  I  have  met  with  of  established 
legal  provisions  of  this  nature  occurs  in  the  custom  of  Britan- 
ny,  as  revised  in-1539.  By  this,  a  man  claiming  compensation 
for  property  taken  away  is  to  be  believed  on  oath  as  to  his 
statement  of  its  value,  provided  he  can  procure  companions 
worthy  of  credence  to  depose  "qu*ils  croyent  que  le  jureur 
ait  fait  bon  et  loyal  serment.*'*  Even  this  last  vestige  disap- 
pears in  the  revision  of  the  Coutumier  made  by  order  of 
Henry  III.  in  1580. 

*  Frcher.  de  Secret.  Judic.  cap.  xvii.  J  26. 
«  Anc.  Cout.  de  Bretagne,  Tit.  vill.  art.  168. 


II. 

THE  WAGER  OF  BATTLE. 


When  man  is  emerging  from  barbarism,  the  struggle 
between  the  rising  power  of  reason  and  the  waning  supre- 
macy of  brute  force  is  full  of  instruction.  Wise  in  our 
generation,  we  laugh  at  the  inconsistencies  of  our  forefathers, 
which,  rightly  considered  as  portions  of  the  great  cycle  of 
human  progress,  are  rather  to  be  respected  as  trophies  of  the 
silent  victory,  won  by  almost  imperceptible  gradations. 
When,  therefore,  in  the  dark  ages,  we  find  the  administration 
of  justice  so  strangely  interrupted  by  appeals  to  the  sword 
or  to  chance,  dignified  under  the  forms  of  Christianized 
superstition,  we  should  remember  that  even  this  is  an  im- 
provement on  the  all-pervading  first  law  of  violence.  We 
should  not  wonder  that  barbarous  tribes  require  to  be  enticed 
to  the  acknowledgment  of  abstract  right,  through  pathways 
which,  though  devious,  may  reach  the  goal  at  last.  When 
the  strong  man  is  brought,  by  whatever  means,  to  yield  to 
the  weak,  a  great  conquest  is  gained  over  human  nature; 
and  if  the  aid  of  superstition  is  invoked  to  decide  the  strug- 
gle, it  is  idle  for  us,  while  enjoying  the  result,  to  contemn  the 
means  which  the  weakness  of  human  nature  has  rendered 
necessary  to  the  end.  With  uneducated  nations,  as  with 
uneducated  men,  sentiment  is  stronger  than  reason,  and 
sacrifices  will  be  made  for  the  one  which  are  refused  to  the 
other.  If  therefore,  the  fierce  warrior,  resolute  to  maintain 
an  injustice  or  a  usurpation,  can  be  brought  to  submit  his 
claim  to  the  chances  of  an  equal  combat  or  of  an  ordeal,  he 
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yy:.;i.x,  *i//'    Tt'.'i.zz  '-  ^  oin.   rlz^  \irti.  hive  been 

t:  ;^  ';yr'y/r;.:r.g  orgir:-Ize-i  uiiio:!*,  to  cicr^  ±e  ibstracr  idea 
of  ;  ;^r.o*  i\  '.:AA;/tr^ii.V.t  t^sc^ets  znn  anii  nur:  Viewed 
if*  th.i  ii?^' t,  tr.^  3Lr.c'.*ziZ  forrsis  of  pr>c?i:ir*  lose  wTieir  ladi- 
/,rv;^  ^V/^.t^  ^tA  wt  conitaipLsre  rhc:r  viiisksczl  admixmre 
of  f'^/rc^,  fa::h,  ar.d  rtzioz^^  2s  ve  might  the  first  nade  engine 
of  W»n,  or  the  "Citrmont."  vhich  (udnftiliT  labored  in  the 
WdffzTX  of  the  Hudv>n— clunisy  and  roagh  it  is  tnse,  ret 
r^ucrMt  zs  the  origin  and  prognostic  of  fdnire  triumphs. 

'ihiT*:  \s  a  natural  tendency  in  the  human  mind  to  cast  the 
\mt*\»:u  of  \X%  doubts  upon  a  higher  power,  and  to  relieve 
j?-/;lf  from  thf:  effort  of  decision  by  seeking  in  the  unknown 
X\\i  v/lnriori  of  itr>  difficulties.  Between  the  fetish  worship- 
\t»*.x\  of  f.'ongo  and  the  polLshtd  sceptics  who  frequented  the 
$alon  of  Mile,  le  Normant,  the  distance,  though  great,  is 
hr'ulgnd  over  by  this  common  weakness ;  and  whether  the 
information  sought  be  of  the  past  or  of  the  future,  the 
impiflM!  is  the  same.  When,  therefore,  in  the  primitive 
ma//ffm,  the  wisrlom  of  the  rachinborgs  was  at  fault,  and  the 
al^scnrc  or  equal  balance  of  testimony  rendered  a  verdict 
difficult,  what  was  more  natural  than  to  appeal  for  a  decision 
to  the  fiowcrs  above,  and  to  leave  the  matter  to  the  judgment 
of  (iod  ?'     Nor,  with  the  warlike  instincts  of  the  race,  is  it 

I  I'huH,  2ls  late  as  the  thirteenth  century,  the  municipal  law  of  Southern 
(inrmnny,  in  prescribing  the  duel  for  cases  destitute  of  testimony,  says  with 
a  iiaVvc  impiety:  "Hoc  idco  stalutum  est,  quod  causa  hxc  nemini  cognita 
est  quam  I)co,  cujun  est  eandem  juste  decidere."  Logical  enough,  if  the 
prrnii^cs  l>c  granted !  Kven  as  late  as  1 61 7,  August  Viescher,  in  an  elabo- 
rate treatise  on  the  judicial  duel,  expressed  thesame  reliance  on  the  divine 
intcr|)o^ition :  '*  Dei  cnim  hoc  judicium  dicitur,  soli  Deo  causa  terminanda 
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Fpnsbig  that  this  appeal  should  be  made  to  (he  God  of 

jtttes,  to  whom,  whether  ihey  addressed  him  as  Odin  or 

lOlh.  they  looked  in  every  case  for  a  special  interpositioo 

vbvor  of  innocence.     The  curious  mingling  of  ]>rocediire, 

^these  untutored  seekings  after  justice,  is  well  illustrated  in 

Ibrni  of  process  prescribed  by  the  primitive  Bavarian  law. 

I  comes  into  court  with  six  conjiiraiors  to  claim  an 

ue;  the  possesf^or  defends  his  right  with  a  single  witness, 

fco  maU  be  a  landholder  of  the  vicinage.     The  claimant 

I  attacks  the  veracity  of  the  witness — "Thoti  hast  lied 

■inst  me.     Grant  me  the  single  combat,  and  let  God  make 

mifcst  whether  ihou  bast  sworn  truth  or  falsehood;"'  and, 

wrding  to  the  event  of  the  duel,  is  the  decision  as  to  the 

thfulness  of  the  witness  and  the  ownership  of  the  pro- 


n  discassing  the  judicial  combat,  it  is  important  to  keep 

I  view  the  wide  distinction  between  the  wager  of  battle  as  a 

diciat  insCiiuiiun,  and  the  custom  of  duelling  which  has 

ained  with  more  or  less  regularity  among  all  races  and  at 

I  Age*.     When  the  Korati!  met  the  Cunatii,  or  when  An- 

chftllenged  Octavius  to  decide  the  empery  of  the  world 

Ihcir  two  swords,  or  when  Richard  H.  in  the  glow  of 

n  1384.  proposed  to  end  the  war  commenced  between 

ftilippe  de  Valois  and  Edward  IK.  by  a  single  combat  be- 

I  bimself  and  his  antagonist  Charles  VI.,'  or  when  the 


LDco  igitur  *uthore  xinguliirc  hoc  certamcn  suscipicnijuni.  ul 
g  tdJulaT  lit.  eimniiii[Ue  spes  ail  solam  suDinm  proviili-nlimn 
'— (Viicher Tract.  JutiiDuellici  Univcrai.  p.  109.) 
TMi  wwit  li  I  tnmt  cotiou*  knachronwm.  Viocher  was  a  learned  jur»- 
cntuall  who  endeavored  Id  revive  lli«  judicial  duel  in  the  wvcnieenih  ccn. 
Itaj  by  writiiif;  a  ticuise  uf  700  pages  (in  its  princi|ilcs  and  practice.  He 
rihtlilti  Llie  wide  nrngc  of  his  sludici  by  cilalions  from  no  Iks  ihan  iii 
'  i^ndreil  >ik1  krventy-cne  aulhon,  and  mnnsgcs  to  convey  an  incrclililjr 
■  sill I  mr«M  of  Infmnallon  nn  Ihe  luhjcct. 

C.  L     J   ,. 

I  Pile,  Hiwory  of  Criin*  in  Engluid,  I.  J9J.  495. 
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ancient  Hindus  were  in  the  habit  of  averting  the  carnage  of 
battles  in  the  same  manner' — these  were  simply  expedients  to 
save  the  unnecessary  effusion  of  blood,  or  to  gratify  indivi- 
dual hate.  When  the  raffine  of  the  times  of  Henri  Quatre, 
or  the  modern  fire-eater,  has  wiped  out  some  imaginary  stain 
in  the  blood  of  his  antagonist,  the  duel  thus  fought,  though 
bearing  a  somewhat  closer  analogy  to  the  judicial  combat, 
is  not  derived  from  it,  but  from  the  right  of  private  ven- 
geance which  was  common  to  all  the  barbarian  tribes,  and 
from  the  cognate  right  of  private  warfare  which  was  the 
exclusive  privilege  of  the  gentry  during  the  feudal  period.' 
The  established  euphuistic  formula  of  demanding  **  the  satis- 
faction of  a  gentleman,"  thus  designates  both  the  object  of 
the  custom  and  its  origin.  The  abolition  of  private  wars 
gave  a  stimulus  to  the  duel  at  nearly  the  period  when  the 
judicial  combat  fell  gradually  into  desuetude.  The  one  thus 
succeeded  to  the  other,  and,  being  kindred  in  form,  it  is  not 
surprising  that  for  a  time  there  was  some  confusion  in  the 
minds  of  men  respecting  their  distinctive  characteristics. 
Yet  it  is  not  difficult  to  draw  the  line  between  them.  The 
object  of  the  one  was  vengeance  and  reparation  ;  the  theory 
of  the  other  was  the  discovery  of  truth,  and  the  impartial 
ministration  of  justice. 

It  is  easy  to  multiply  examples  illustrating  this.  John 
Van  Arckel,  a  knight  of  Holland,  followed  Godfrey  of  Bouil- 
lon to  the  first  crusade.  When  some  German  forces  joined 
the  army,  a  Tyrolese  noble,  seeing  Van  Arckel's  arms  dis- 
played before  his  tent,  and  recognizing  them  as  identical 
with  his  own,  ordered  them  torn  down.  The  insult  was 
flagrant,  but  the  injured  knight  sought  no  immediate  satisfac- 

'  Ayeen  Akbery,  II.  324. 

*  The  early  edicts  directed  against  the  duel  proper  (Ordonn.  Charles  IX., 
an.  1566;  Henri  IV.,  an.  1602 — in  Fontanon  I.  665)  refer  exclusively  to 
the  noblesse,  and  to  those  entitled  to  bear  arms,  as  addicted  to  the  prac- 
tice, while  the  judicial  combat,  as  we  shall  see,  was  open  to  all  ranks,  and 
was  enforced  indiscriminately  upon  all. 
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a  for  hU  honor.     He  laid  ihe  case  before  the  chiefs  of  ihe 

ide  as  a  judicial  mailer ;  an  examination  was  made,  and 

bth  ponies  proveil  their  ancestral  right  lo  the  same  bearings. 

D  decide  the  conflicting  atid  incompatible  pretensions,  the 

dgcs  ordered  the  judicial  combat,   in  which  Van  Arrkel 

fe|iitved  hift  antagonist  of  life  and  qtianerings  together,  and 

Endicated  his  claim  lo  the  argent  2  bars  gules,  which  in 

uitudc  to  Heaven  he  bore  for  eight  long  yenrs  in  Palestine. 

s  noi  a  qtiarrel  on  a  punctilio,  nor  a  mode  of  obtain- 

l  redress  for  an  insuli,  but  an  cxaminnllon  into  a  legal 

ntion  which  adtnilted  of  no  other  solution  according  to 

rs  of  the  age.'     When,  after  the  Sicilian  Vespers, 

e  wily  Charles  of  Anjon  was  sorely  pressed  by  his  viclori- 

s  riral   Pedro  1.  of  .\ragon,  and  desired  to  gain  lime  in 

order  to  repress  a  threatened  insurrection  among  his  penin- 

talai  subjects,  he  sent  a  herald  (o  Don  Pedro  to  accuse  him 

if  bad  l>ith  in  having  commenced  the  war  without  deBance. 

e  fiery  Catalan  fell  into  the  snare,  and  in  order  to  clear 

wll  of  the  charge,  which  was  not  ill-founded,  he  olfered 

|»ineet  his  accuser  in  the  ckamp-clos.     Both  parties  swore 

I  the  Gospels   to  decide  the  accusation    by  combat,  a 

n  each  side,  in  the  neutral  territory  of  Bordeaux, 

hich  was  ihcn  under  the  English  crown;   and  Charles, 

bvittg  obtained  iJie  necessary  suspension  of  arms,  easily 

mnd  tuc^ns  to  prevent  the  hostile  meeting.*    Though  prac- 

ally  lhi«  challenge  may  differ  little  from  that  of  Antony 

Uilt  prize  in  reality  being  the  crown  of  the  Two  Sicilies — 

1^11  its  form  and  purport  were  those  of  the  judicial  duel,  the 

led  offering  to  disprove  ihc  charge  of  malafiiies  on  the 

body  of  hb  accuser.     So,  when  Francis  I.,  in  idle  bravado, 


•  Oaroa.  Domin.  de  Afltei  {Malthra  Annlect.  VIH.  196)- 

iiDc.n  Muntanrr.cip.  Iixi. — Nuihm|;  mure  piciurewiudy  roRiinlii;  is 
baiul  in  ihc  knnkit  n(  chivnlry  than  MunUiner's  nccounl  of  I>on 
'•  nde  lu  BM^c»ut  >n>l  hii  a]>|)c«n>ncc  in  the  li<>ls,  where  llic  svnes- 
n*  niimSle  lo  FUitdiicc  him  ■  Tair  field. 
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flung  down  the  gauntlet  to  Charles  V.,  it  was  not  to  save  half 
of  Europe  from  fire  and  sword,  but  simply  to  absolve  him- 
self from  the  well-grounded  charge  of  perjury  brought 
against  him  by  the  Emperor  for  his  non-observance  of  the 
treaty  of  Madrid.  This  again,  therefore,  wore  the  form  of 
the  judicial  combat,  whatever  might  be  the  motives  of  per- 
sonal hate  and  craving  of  notoriety  which  influenced  the  last 
imitator  of  the  follies  of  chivalry.^  The  celebrated  duel, 
fought  in  1547,  between  Jarnac  and  La  Chastaigneraye,  so 
piteously  deplored  by  honest  old  Brantome,  shows  the  dis- 
tinction maintained  to  the  last.  It  was  conducted  with  all 
judicial  ceremonies,  in  presence  of  Henry  II.,  not  to  settle 
a  point  of  honor,  but  to  justify  Jarnac  from  a  disgusting 
accusation  brought  by  his  adversary.  Resulting  most  unex- 
pectedly in  the  death  of  La  Chastaigneraye,  who  was  a  favor- 
ite of  the  king,  the  monarch  was  induced  to  put  an  end  to 
all  legalized  combats,  though  the  illegal  practice  of  the  pri- 
vate duel  not  only  continued  to  flourish,  but  increased 
beyond  all  precedent  during  the  succeeding  half  century — 
Henry  IV.  having  granted  in  twenty-two  years  no  less  than 
seven  thousand  letters  of  pardon  for  duels  fought  in  contra- 
vention of  the  royal  edicts.  Such  a  mode  of  obtaining 
"satisfaction*'  is  so  repugnant  to  the  spirit  of  our  age  that  it 
is  perhaps  not  to  be  wondered  at  if  its  advocates  should  en- 
deavor to  affiliate  it  upon  the  ancient  wager  of  battle.  Both 
relics  of  barbarism,  it  is  true,  are  developments  from  the 
same  primitive  habits  and  customs,  yet  they  are  essentially 
distinct  and  have  coexisted  as  separate  institutions ;  and, 
however  much  occasionally  intermingled  by  the  passions  of 
periods  of  violence,  they  were  practised  for  diff*erent  ends, 
and  were  conducted  with  different  forms  of  procedure.  We 
have  only  to  deal  with  the  combat  as  a  strictly  judicial  pro- 
cess, and  shall,  therefore,  leave  untouched  the  vast  harvest 

'  Du  Bellay,  M^moircs,  Liv.  III. 
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Kf  ctiriom  anecdote  afTorded  by  il)c  monomachial  propensi- 
ties of  modern  limes. 
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Th«  mcdixval  panegyrists  of  the  wager  of  baltle  sought 

D  sUenglhcn  its  liile  to  respect  by  aSirming  that  it  was  as 

Did  a%  ibc  human  race,  and  tl1.1t  Cain  and  Abel,  unable  to 

Biile  their  conflicii[ig  claims  in  any  other  mode,  agreed  to 

rave  the  decision  to  the  chances  of  single  combat;  but  we 

^ill  not  enter  into  speculations  so  recondite-     It  is  enough 

|lbr  us  to  know  that  all  the  tribes  who  settled   in  Europe 

kcttsed  it  with  so  general  a  unanimity  that  its  origin  must 

Ite  Mught  at  a  fveriod  anterior  to  their  separation  from  the 

■cotnmofl  stock,  ahhongh  it  has  left  no  ileRniic  traces  in  the 

Kwrineo  records  which  have  reached  us  of  the  Aryans  who 

Bvcinained  in  Asia.' 

That  some  vague  notions  of  Divine  justice  making  itself 
lanifrst  throngh  the  sword  must  have  existed  in  prehistoric 
Bcllcnic  limes  is  ap[>areut  from  Homer's  elaborate  descrip- 
n  of  ihe  duel  between  Menelaus  and  Paris.  This  has  all 
e  characteristics  of  a  jiidicini  combat  to  decide  the  guilt  or 
bDoceocc  of  the  claimants  for  the  possession  of  the  fair 
Helen.  A  prelimin.^ry  sacrifice  is  offered  to  Zeus;  Hector 
Jtid  L'l)'Be«  measure  out  the  ground ;  lots  are  cast  to  decide 
■tiich  of  the  antagonists  shall  have  the  first  throw  of  the 
a;  and  the  assembled  armies  put  np  a  prayer  to  Zeus, 
birewing  him  to  send  to  Hades  the  guilty  one  of  the  two 
,'  This  is  not  merely  a  device  to  put  an  end  to 
■liUtghteT  of  brave  warriors — it  is  an  appeal  to  Heaven 
ft  elicit  jtuike  by  means  of  arms. 

'  Aa  (Mll^'lnc  fniRincnl  of  the  ume  lieticf  is  to  he  seen  in  tlic  ancient 
e  (socticc  uf  dcd'ling  kmiitj  q»es(>ons  hj  the  judicial  itud.  See 
t  Mikkiki'i  Bm|iir«,  New  York,  1S76,  ji.  92. 
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Although  Caesar  makes  no  mention  of  such  a  custom  in 
Gaul,  it  evidently  prevailed  among  the  Celtic  tribes.  Livy 
describes  how  some  Spaniards  seized  the  opportunity  of  a  show 
of  gladiators,  given  by  Scipio,  to  settle  various  civil  suits  by 
combat,  and  he  proceeds  to  particularize  a  case  in  which  two 
rival  cousins  decided  in  this  manner  a  disputed  question  in 
the  law  of  descent,  despite  the  earnest  remonstrances  of  the 
Roman  commander.*  Among  the  Irish  Celts,  at  their  ap- 
pearance in  history,  we  find  the  judicial  duel  established 
with  fixed  regulations.  In  the  Senchus  Mor,  a  code  claim- 
ing to  be  compiled  under  the  supervision  of  St.  Patrick,  the 
delay  of  five  days  in  a  distress  is  explained  by  the  history  of 
a  combat  between  two  long  previous  in  Magh-inis.  **When 
they  had  all  things  ready  for  plying  their  arms,  except  a 
witness  alone,  they  met  a  woman  at  the  place  of  combat, 
and  she  requested  of  them  a  delay,  saying,  *  If  it  were  my 
husband  that  were  there  I  would  compel  you  to  delay.'  'I 
would  delay,'  said  one  of  them,  *  but  it  would  be  prejudicial 
to  the  man  who  sues  me ;  it  is  his  cause  that  would  be  de- 
layed.' *I  will  delay,*  said  the  other.  The  combat  was 
then  put  off,  but  they  did  not  know  till  when  it  was  put  off, 
until  Conchubhurand  Sencha  passed  judgment  respecting  it; 
and  Sencha  asked,  *  What  is  the  name  of  this  woman?' 
*  Cuicthi,'  (five)  said  she,  *is  my  name.'  'Let  the  combat 
be  delayed,'  said  Sencha,  *in  the  name  of  this  woman  for 
five  days.'  "'  The  combative  ardor  of  the  Feini,  indeed, 
was  so  strong,  and  the  appeal  to  the  wager  of  battle  so  gene- 
ral, that  on  their  conversion  to  Christianity  they  found  it 
difficult  to  understand  that  the  holy  ministers  of  Christ 
should  be  restricted  from  vindicating  their  rights  by  arms, 
and  St.  Patrick,  in  a  synod  held  in  456,  was  obliged  to 
threaten  his  clergy  with  expulsion  from  the  church  if  they 
endeavored  to  escape  by  appeal  to  the  sword  from  settling 

'  Liv.  xxvii.  21.  «  Senchus  Mor,  I.  251. 
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Kobligattons  which  they  had  incurred  by  giving  security  for 

B  This  prevalence  of  the  wager  of  bailie  among  the  Irish 
^fcclls  rcndcre  probable  its  existence  likewise  among  the  early 
^htiabttants  of  Britain.  If  so,  the  long  domination  of  the 
^KoinaDs  was  doubtless  siiFFicient  to  eMingiiish  all  traces  of  it. 
^■Iic  Welsh  laws  attributed  to  Hoel  Dda  in  the  early  part  of 
^raie  Icnth  ceniory,  which  are  exceedingly  ininme  and  precise 
Kn  llieir  directions  as  to  oil  forms  of  legal  procedure,  make 
■ao  allinion  to  it  whatever.  It  is  true  that  an  ancient  collec- 
nion  of  laws  averts  that  the  code  of  Dyvnwal-moel-mtid,  a 
KBtitMb  Ving,  prescribed  the  ordeals  of  battle,  of  hoi  iron 
fcuitl  of  boiling  water,  and  that  Hoel  in  his  legislation  con- 
HidcTcd  (hem  unjust,  abrogated  them,  and  substituted  the 
B^oof  by  men,  or  railit.'  This  legend,  however,  is  very 
upocryphdl.  There  is  no  allusion  to  such  customs  in  the 
nVelsh  codes  up  lu  the  close  of  the  twelfth  century,  and  the 
Bfew  indications  which  occur  in  subsequent  collections  would 
Kecni  to  indicate  that  these  were  rather  innovations  due  to 
■he  inSacncc  of  the  English  Conquest  than  revivals  of  ancient 
BMituiions- 

B  Among  [he  Norrwna  branch  of  the  Teutons  the  wager  of 
Cyanic  ran  be  traced  back  tolhe  realm  of  legend  and  tradition. 
HBuco  Grammaticiis  informs  us  that  about  the  Christian  era 
^Vrotho  II!  ,  or  the  Great,  of  Denmark,  ordered  theemploy- 
■tKoi  of  the  dticl  to  settle  ail  controversies,  preferring  that 
^Ha  warriors  should  accustom  themselves  to  rely,  not  on  elo- 
BUlcttce.  but  on  courage  and  skill ;'  and  however  doubtful  the 
Khnrnology  may  be,  the  tradition  shows  that  the  origin  of 
Hbc  custom  was  lost  in  the  depths  of  antiquity.  Among  the 
MT'I**"!  Norsemen,  indeed,  the  hvlm-gang,  or  single  combat, 
Ewas  so  aniver&ol  an  arbitrator  that  it  was  recogniied  as  con- 


L  S.  IuHcUmio.  4je,  c.S. 
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ferring  a  right  where  none  pre-existed.  Any  athlete,  who 
confided  in  his  strength  and  dexterity  with  his  weapons, 
could  acquire  property  by  simply  challenging  its  owner  to 
surrender  his  land  or  fight  for  it.  When  Iceland,  for  in- 
stance, was  in  process  of  settlement,  Kraku  Hreidar  sailed 
thither,  and  on  sighting  land  invoked  Thor  to  assign  to  him 
a  tract  of  ground  which  he  would  forthwith  acquire  by  duel. 
He  was  shipwrecked  on  reaching  the  shore,  and  was  hospi- 
tably received  by  a  compatriot  named  Havard,  with  whom 
he  passed  the  winter.  In  the  spring  he  declared  his  purpose 
of  challenging  Saemund  Sudureyska  for  a  sufficient  holding, 
but  Havard  dissuaded  him,  arguing  that  this  mode  of  ac- 
quiring property  rarely  prospered  in  the  end,  and  Eirek  of 
Goddolom  succeeded  in  quieting  him  by  giving  him  land 
enough.  Others  of  these  hardy  sea-rovers  were  not  so 
amenable  to  reason  as  Kraku.  When  Hallkell  came  to  Ice- 
land and  passed  the  winter  with  his  brother  Ketelbiorn,  the 
latter  offered  him  land  on  which  to  settle,  but  Hallkell  dis- 
dained so  peaceful  a  proposition,  and  preferred  to  summon 
a  neighbor  named  Grim  to  surrender  his  property  or  meet 
him  in  the  holm-gang.  Grim  accepted  the  defiance,  was 
slain,  and  Hallkell  was  duly  installed  as  his  heir.  A  varia- 
tion of  the  custom  is  illustrated  by  the  case  of  Hrolleif,  who 
after  some  years'  settlement  grew  dissatisfied  with  his  hold- 
ing, and  challenged  his  neighbor  Eyvind  to  an  exchange  of 
properties  or  a  combat,  alternatives  of  which  the  peace-loving 
Eyvind  accepted  the  former.*  The  Saga  of  Egil  Skallagrims* 
son  speaks  of  a  noted  duellist  known  as  Ljot  the  Pale,  who 
had  come  to  the  district  a  landless  stranger,  and  had  grown 
wealthy  by  thus  challenging  proprietors  and  taking  their 
lands,  but  who  met  his  fate  at  the  hands  of  Egil,  who,  while 
travelling,  came  to  the  place  where  Ljot  was  about  to  engage 
in  a  holm-gang  with  a  weaker  antagonist.  Egil  volunteered 
to  take  his  place,  and  promptly  slew  Ljot.     The  holm-gang 

*  Islands  Landnamabok,  iii.  vii.;  v.  xii.  xiii.     Sec  also  ii.  vi.  and  xiii. 
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i  so  named  because  the  bmtle  was  usually  Tought  on  a 
tall  i&land  or  holm;  and  thul  il  was  regardeii  as  an  appeal 
^  ihc  gods  is  manifesied  by  the  cuslom  of  ihe  victor  sacri- 
b'ug  an  ox  as  soon  as  he  leTc  the  spot.' 

-ue  that  Tacitus  makes  no  allusion  to  such  a  custom 
piong  [he  Germans  of  liis  lime,  a  passage  which  is  fre- 
nily  quoted  lo  that  effect  being  in  reality  only  a  descrip- 
of  a  mode  of  divinalion  in  which,  at  the  beginning  of  a 
kr,  one  oi  the  enemy  was  captured  and  made  lo  (ighl  with 
Kchosen  champion,  the  result  of  the  combat  being  taken  to 
preshadow  the  event  of  the  contest.'  The  object  of  Taci- 
is,  however,  was  not  to  excite  the  curiosity  of  his  country- 
,  but  lather  (u  contrast  their  vices  with  the  uncivilized 
ten  of  [he  Germans,  and  his  silence  on  this  point  Is  not 
k  negative  evidence  of  weight  in  comparison  with  the  posi- 
in  proofs  which  exist  with  regard  to  kindred  tribes.  Be 
.  may,  as  soon  as  we  obtain  an  insight  into  their  ens- 
fams  from  wrillcn  laws,  we  find  the  wager  of  battle  every- 
where rccognijcd.  The  earliest  of  these  is  the  code  of  the 
hirgundians,  collected  by  King  Gundobald  towards  the 
Jlose  of  the  fifth  century,  and  in  this  the  duel  occupies  a 
■Uce  so  conspicuous  that  it  obtained  in  time  ihr  name  of 
K  Gundebalda  or  Loy  Gombclte,  giving  rise  to  a  belief 
Ihai  it  was  of  ISiirgundian  origin. 

I  Jn  the  ofdinary  texts  of  the  Salic  law,  no  mention  is  made 

S'e,  but  in  one  manuscript  Jt  is  alluded  toas  a  regular  form 

p[  procedure.'     This  silence,  huivever,  does  not  justify  the 

tconclnsion  that  the  battle  ordeal  was  not  practised  among 

|.lhe  Franks.     Enough  instances  of  it  are  to  be  found  in  their 


'  Kcywr'i  Rclifii(in  odhe  Nonlimen,  Pennoek's  Tiansl.iiion,  p.  145-7. 

'  TadL  de  Mol.  Gcitn.  x.     Uu  Cangc  refers  to  a  piis<ngc  of  I'atciculus 

H  |in>viii|;  ihr.  ciiilence  uT  the  judiciit  duel  nmong  )hc  Gcrnuins  (Ub,  11. 

ttS),  tnt  Li  wemi  10  me  only  to  refer  to  the  law  of  the  striingeit. 

^  Si  lamen  ixin  potuerit  ailprolnre  ,  .  .  .  tt  ptMtca,  si  ausus  fucrit,  pug- 

n,i.-i.  MS  — (j»irit.  Kitr>vi|;ini,  No,  mviii.  uf  PiinJeuus. 
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early  history  to  show  that  it  was  by  no  means  uncommon;* 
and,  at  a  later  period,  the  same  absence  of  reference  to  it  is 
observable  in  the  Lex  Emendata  of  Charlemagne,  though 
the  capitularies  of  that  monarch  frequently  allude  to  it  as  a 
legal   process  in  general  use.     The  off-shoots  of  the  Salic 
law,  the  Ripuarian,  Allemannic,  and  Bavarian  codes — which 
were  compiled  by  Thierry,  the  son  of  Clovis,  revised  success- 
ively by  Childebert  and  Clotair  II.,  and  put  into  final  shape 
by  Dagobert  I.  about  the  year  630 — in  their  frequent  refer- 
ence to  the  ''carupus,'*  show  how  thproughly  it  pervaded 
the  entire  system  of  Germanic  jurisprudence.     The  Lom- 
bards were,  if  possible,  even  more  addicted  to  its  use.    Their 
earliest  laws,  compiled  by  King  Rotharis  in  643,  seventy-six 
years  after  their  occupation  of  Italy,  make  constant  reference 
to  it,  and  their  readiness  to  refer  to  its  decision  the  most 
conspicuous  cases  is  shown  in  the  story  of  Queen  Gunde- 
berga,  the  wife  of  Ariovaldus,  who  was  the  immediate  pre- 
decessor of  Rotharis.    Adalulf,  a  disappointed  lover,  brought 
against  her  a  charge  of  conspiracy  which  induced  Ariovaldus 
to  cast  her  in   prison,  where  she  lay  for  three  years,  until 
Clotair  the  Great,  to  whom  she  was  of  kindred,  sent  an  em- 
bassy to  obtain  her  release.     Diplomacy  was  of  no  avail,  and 
all  that  the  Frankish  envoys  could  accomplish  was  to  secure 
for  her  a  trial  by  single  combat,  in  which  a  champion  named 
Pitto  overcame  Adalulf  the  accuser,  and  Gundeberga  was 
restored  to  the  throne  with  her  innocence  recognized.*     In- 
deed, the  tenacious  hold  which  it  maintained  on  the  venera- 
tion of  the  Lombards  is  shown  by  the  fruitless  efforts  of 
Rotharis  and  his  successors  to  restrict  its  employment  and 
to  abrogate  it.     Thus  he  forbids  its  use  in  some  cases  of  im- 
portance, substituting  conjurators,  with  an  marked  expression 

*  Grcgor.  Turon.  Hist.  Franc.  Lib.  vii.  c.  xiv. ;  Lib.  X,  c.  x, — Aimoini 
Lib.  IV.  c.  ii. 
'  Aimoini  Lib.  iv.  cap.  x. 
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■if  disbelief,  which  shows  how  liltlc  ironrulence  was  felt  in 
l|t  results  by  enlightened  men.'  The  next  lawgiver.  King 
^^rimoald,  deciced  that  thirty  years'  possession  of  eitlier 
Bud  or  liberty  relieved  a  defendant  from  maintaining  his 
■tie  by  luutle,  the  privilege  of  employing  ronjiiralors  being 
Bkd  conceded  to  him.'  In  the  succeeding  centtiry.  King 
■riuiprand  sought  Id  abolish  it  entirely,  but  finding  the  pre- 
Bi|dic«a  of  hu  people  loo  strong  to  be  overcome,  he  placed 
Bh  record  in  the  staime-book  a  declar.ition  of  his  contempt 
Bbr  ii  and  a  statement  of  his  efforts  to  do  away  with  it,  while 
Be  was  obliged  to  content  himself  with  limiting  the  extent  of 
^■1  appliiration,  and  dimintshing  the  penalties  incurred  by  the 
^■efcatcd  jurty.' 

B  While  the  laws  of  the  Angles,  the  Saxons,  and  the  Fris- 
Bpna  bear  ample  testimony  to  the  general  use  of  the  wager  of 
Builr.'it  is  not  a  little  singular  that  the  duel  appears  lo  have 
Bten  unknown  among  the  Anglo-Saxons,  Employed  so 
Buensivcly  as  legal  evidence  throughout  their  ancestral  re- 
Bions,  bjr  the  kindred  tribes  from  which  they  sprang,  nnd 
^By  the  Danes  and  Norwegians  who  became  incorporated 
with  them;  hannonixing  moreover  with  their  general  habits 
ud  [mnciptes  of  action,  it  would  seem  impossible  that  they 
_-«houId  not  likewise  have  practised  it.  I  can  offer  no  expla- 
tatiun  of  the  anomaly,  and  can  only  state  the  bare  fuel  that 

>  Qui*  ■laurtlum  d  loipuuibilevidEluteoeut  tam  gnu i]i&  causa  iuh  mio 
)u  pn  poEium  dirimttnr. — L.  Lomgobatil.  Lib.  11.  Tii,  Iv.  {{  1,  x,  3, 
.  I^oa^obanl.  I.ili.  U.  Til.  xtxv.  {{  4,  ;. 

nobit  CHe  comparuil.  ul  sul>  una  sciito,  per  unnm  piig- 

I  HUtMlantlam  liuniuainitlaL  ....  QuU  inccrli  suiiiui  de 

a  Def:  el  muhtn  tudivlniiit  jicr  |mi;i>sni  sine  Juaiiil.i  caiisam  nvtm 

n.     Sfl  |)nj|ii«r  connuctudincm  geniit  nostne  Longobardornro  legem 

■  vttare  non  poHimiui- — (I..   Ijcmgolwrd.   Lib.  t.  Til.  ii.  {  3}.  I 

rl  Main  thai  iln  nldrt  MSS.  read  ■■  legem  islam,"  in  pliee  r.r"lin- 

•1  givca  ia  llic  primed  lealx,  which  would  Himcwhnl  Meaken  Ihe 

X  «f  Uuqinuul'*  rondcninilion. 

jltT.  elWerinor.  Til.  I.  cap.  3;  Til.  xv.  — L.  Sa»in>.  Til.  xv.— 
I.  Til- V.  e.  ;, ;  TLi.  xi.  c,  3. 
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the  judicial  combat  is  not  referred  to  in  any  of  the  Anglo- 
Saxon  or  Anglo- Danish  codes.'  There  seems,  indeed,  to 
be  no  reason  to  doubt  that  its  introduction  into  English 
jurisprudence  dates  only  from  the  time  of  William  the  Con- 
queror." 

The  Goths,  while  yet  untainted  by  the  influence  of  Rome, 
were  no  less  given  to  the  employment  of  the  judicial  duel 
than  their  Teutonic  kindred,  and  Theodoric  vainly  endea- 
vored to  suppress  the  custom  among  those  of  his  subjects 
who  had  remained  in  Pannonia.'     That  no  trace  of  it  is  to 

*  In  Home's  Myrror  of  Justice  (cap.  ii.  sect.  13),  a  work  which  is  sup- 
posed to  date  from  the  reign  of  Edward  II.,  there  is  a  fomi  of  appeal  of 
treachery  *'  qui  fuit  trov6  en  vielx  rosles  del  temps  du  Roy  Alfred,"  in 
which  the  appellant  offers  to  prove  the  truth  of  his  charge  with  his  body; 
but  no  confidence  can  be  placed  in  the  accuracy  of  the  old  lawyer.  Some 
antiquarians  have  been  inclined  to  assume  that  the  duel  was  practised 
among  the  Anglo-Saxons,  but  the  statement  in  the  text  is  confirmed  by  the 
authority  of  Mr.  Pike  (Hist  of  Crime  in  England,  I.  448),  whose  ex- 
haustive researches  into  the  original  sources  of  English  jurisprudence  ren- 
der his  decision  virtually  final. 

In  the  Saga  of  Olaf  Tryggvesson  it  is  related  that  he  was  chosen  by  an 
English  queen  named  Gyda  for  her  husband,  to  the  great  displeasure  of 
Alfin  a  previous  pretender  to  her  hand,  who  challenged  him  thereupon, 
because  "  It  was  then  the  custom  in  Englr  nd,  if  two  strove  for  anything, 
to  settle  the  matter  by  single  combat"  (Laing's  Heimskringla,  I.  400). 
Snorro  Slurleson,  however,  can  hardly  be  regarded  as  of  much  authority 
on  a  point  like  this;  and  as  Gyda  is  represented  as  daughter  of  a  king  of 
Dublin,  the  incident,  if  it  occurred  at  all,  may  have  taken  place  in  Ireland. 

*  A  charier  issued  by  William,  which  appears  to  date  early  in  his  reign, 
gives  the  widest  latitude  to  the  duel  both  for  his  French  and  Saxon  sub- 
jects.— (L.  Guillelmi  Conquest.  II.  H  I,  2,3.  Thorpe,  I.  488.)  Another 
law,  however,  enabled  a  Norman  defendant  to  decline  the  contbat  when  a 
Saxon  was  appellant.  **  Si  Francigena  appellaverit  Anglum.  .  .  .  Anglus 
se  defendat  per  quod  melius  voluerit,  aut  judicio  ferri,  aut  duello.  ...  Si 
autem  Anglus  Francigenam  appellaverit  et  probare  voluerit,  judicio  aut 
duello,  volo  tunc  Francigcnam  purgare  sesacramento  non  fracto." — (Ibid, 
in.  I  12.  Thorpe,  I.  493.)  Such  immunity  seems  a  singular  privilege 
for  the  generous  Norman  blood. 

'  Cassiodor.  Variar.  Lib.  in.  Epist.  xxiii.,  xxiv. 
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t  found  among  the  exiant  laws  of  boili  Osirogoihs  .md 

iK^oths,  frdtncd  subsc(|uemly  to  iheir  setllenient  in  luly, 

LDcc,  and  Sjuiin,  is  easily  explained.     The  elTect  upon  ihe 

favoden  of  ihe  decaying  but  still    majestic  civiltzatiun  of 

]»tae,  the  Byuniine  education  of  Theodotic,  the  leader  of 

r  Ourogoths,  and  his  settled  policy  of  conciliating  the 

ilinns  by  maintaining  as  far  as  possible  the  existing  state  of 

cicty,  preclude  any  surprise  that  no  allusion  to  the  (iractice 

r  in  the  short  but  sensible  code  known  as  the 

VEdkl  of  Theodoric,"  which  shows  how  earnestly  that  en- 

khlencd  conijueror  endeavored  to  fuse  the  invaders  and 

c  van<]uished  into  one  body  politic'    With  regard  lo  the 

iTiBigoths,  we  must  remember  that  early  conversion  lo  Chris- 

mity  and  long  intercourse  with  civilization    had  already 

torn  olT  much  of  the  primitive  ferocity  of  a  race  which  could 

1  the  fourth  century  such  a  man  asUlphilas.    They 

tare  the  earliest  of  the  invaders  who  succeeded  in  forming 

iiwnnanent  occupation  of  the  conquered  territories;  and 

almg,  as  they  did,  in  Narboncnsian  Gaul  and  Spain  while 

e  moral  influence  of  Rome  was  yet  all  powerful,  Ihe  im- 

ial  institutions  exercised  a  much  greater  clfect  upon  them 

n  on  Ihc  lulisecjuent  bands  of  Northern  barbarians.     Ac- 

Rtdtngly,  we  find  their  codes  based  almost  entirely  upon 

e  RoniaD  jurisprudence,  with  such  modifications  as  were 

teDtial  In  adapt  it  to  a  rudet  slate  of  society.     Their  nicely 

lanced  provisions  and  careful  distinctions  offer  a  striking 

bbinut  lo  the  aihapeless  legislation  of  the  races  that  followed. 

■d  neither  llie  Judicial  combat  nor  canonical  compurgation 

i  a  place  in  them.     Even  the  vulgar  ordeal  would  ap- 

r  to  have  been  unknown  until  a  period  long  subsequent 

|l  An  Efiitde  fn>i&  Thc^doric  to  ilie  Gsuliih  proviacn,  which  he  liaJ 
tit  cmiiiTo,  cungmuUle^  itiEin  on  ihcii  rtturn  to  Roman 
ri  lad  BMcn,  wliicti  he  onleti  ihem  l«  adopt  willioul  (Iclay.  luwhule 
K  ihun  bti  lliunnigh  ap[>tccMlioD  at  Iht  supccioril]'  of  Ihe  IniperUl 
cu<itonu  of  ibe  liulnuinns.  and  his  ■niiclii'  for  sell Ird  piin- 
B  oJ  jnihfnailciiix  (CaHiDilui.  VaiiAt    Li1>.  ill.  FpisI    iviii. 
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to  the  conquest  of  Aqiiitaine  by  Clovis,  and  but  little  ante- 
rior to  the  overthrow  of  the  Gothic  kingdom  of  Spain  by 
the  Saracens.  But  even  as  in  Italy  the  Lombard  domination 
destroyed  the  results  of  Theodoric's  labors,  so  in  France  the 
introduction  of  the  Prankish  element  revived  the  barbarian 
instincts,  and  in  the  celebrated  combat  before  Louis-le-De- 
bonnaire,  between  Counts  Bera  and  Sanila,  who  were  both 
Goths,  we  find  the  **  pugna  duorum"  claimed  as  an  ancient 
privilege  of  the  race,  with  the  distinction  of  its  being  eques- 
trian, in  accordance  with  Gothic  usages,  and  so  thoroughly 
was  the  guilt  of  Bera  considered  to  be  proved  by  his  defeat, 
that  his  name  became  adopted  in  the  Catalan  dialect  as  a 
synonym  of  traitor.* 

Nor  was  the  wager  of  battle  confined  to  races  of  Celtic  or 
Teutonic  origin.  The  Slavic  tribes,  as  they  successively 
emerge  into  the  light  of  history,  show  the  same  tendency  to 
refer  doubtful  points  of  civil  and  criminal  law  to  the  arbi- 
trament of  the  sword.  The  earliest  records  of  Bohemia, 
Poland,  Servia,  Silesia,  Moravia,  Pomerania,  Lithuania,  and 
Russia  present  evidences  of  the  prevalence  of  the  system.' 

EXTENSION   OF   THE   CUSTOM. 

The  wager  of  battle  thus  formed  part  of  the  ancestral  in- 
stitutions of  all  the  races  who  founded  the  nations  of  Europe. 
With  their  conversion  to  Christianity  the  appeal  was  trans- 
ferred from  the  heathen  gods  to  Jehovah,  Christ,  and  the 
saints,  and  popular  confidence  in  the  arbitrament  of  the 
sword  was  rather  strengthened  than  diminished.  Enlight- 
ened lawgivers  not  only  shared,  to  a  greater  or  less  ex- 
lent,  in  this  confidence,  but  were  also  disposed  to  regard 
the  duel  with   favor  as  the  most  practical  remedy  for  the 

'  Ermold.  Nigcll.  dc  Rcb.  Gest.  Ludov.  Pii  Lib.  in. — Astron.  Vit. 
Ludov.  Pii  cap.  xxxiii. — Marca  Hispanica,  Lib.  iii.  c.  21. 
«  Kdnigswartcr,  op.  cit.  p.  224. 
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mc  of  false  nwcaring  which  was  everywhere  prevalent. 
ti»  Gandot»l<I  a^iimes  Chat  its  inlroduciinn  inlo  ihc  Biir- 
indUn  code  arose  from  this  cause ;'  Charlemngiic  urged  its 
t  as  greaily  preferable  [o  the  shameless  oaths  which  were 
Bieo  wiOi  so  much  facility;'  while  Otholl.,  in  983.  ordered 
i  Cfaplojrment  in  various  forms  of  procedure  for  the  same 
It  can  hardly  be  a  source  of  surprise,  in  view  of 
e  warlike  manners  of  the  times,  and  of  die  enormous  evils 
r  which  a  palliative  was  sought,  that  tliere  was  felt  to  be 
Hvaotage  in  this  mode  of  impressing  upon  principals  and 
[bnesKs  the  awful  sanctity  of  the  oaih,  which  entailed  upon 
1  the  liability  of  supporting  their  asseverations  by  under- 
ping  the  risks  of  a  combat  rendered  doubly  solemn  by 

King  religious  ceremonies. 

KVarious  causes  were  at  work  to  extend  the  application  of 

i  jtidiciAl  duel  to  all  classes  of  cases.     In  the  primitive 

hJcs  of  the  barbarians,  there  is  no  distinction  made  between 

hI  and  criminal  law.     Bodily  punishment   being  almost 

iknown,  except  for  slaves,  and  nearly  all  infractions  of  the 

»  being  visited  with  fines,  there  was  no  necessity  for  such 

ICHivs,  the  mailer  at  stake  in  all  cases  being  simply  money 

r  money's  worth.     Accordingly,  we  find  the  wager  of  bat- 

t  Bicd  tndi»cnminntcly,  both  as  a  defence  against  accusa- 

rirac,  and  as  a  mode  of  settling  cases  of  disputed 

nperty,  real  and  personal.     Yet  some  of  the  earlier  codes 

Iftrr  lo  ii  but  seldom.     The  Salic  law,  as  we  have  seen, 

Uy  recognizes  its  existence;  the  Ripuarian  code  alludes 


W  L.  B«r|pmiL  Tit.  il». — The  icmofly,  hnwcver,  would  sccro  lo  have 
DiaKcimI,  fur  a  Ki1ite[|uen[  cnacliiicnt  pruviiles  >n  enomiuiit  line 
tdi)  lo  be  Iriicd  on  tlie  wJlneai»  of  n  losiug  pony,  by  way  of 
|[(hnn  tharc  in  llie  pnnithmcnt.  "Qao  faciliui  in  postcrum  nc 
It  pri>|ai«  jiraiitalemenllie." — 1_  lluigund.  Til.  Ii»,  j  l.  Tlic 
I B  wkncw  in  ihuH  uaceitmuiiiotis  ilayi  was  indccil  an  iinctivin- 


P  CtfiL  Ctf>  K»g,  ex  Lese  Lon^olMrd.  1 


.  (BJ.„J. 
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5  it  but  four  times,  and  that  of  the  Alamanni  but  six  times, 
n  others,  like  the  Baioarian,  it  is  appealed  to  on  almost  every 
occasion,  and  among  the  Burgundians  we  may  assume,  from 
'  remark  of  St.  Agobard,  that  it  superseded  all  evidence  and 
endered  superfluous  any  attempt  to  bring  forward  witnesses.* 
rhis  variation  is  probably  rather  apparent  than  real,  and  if 
n  any  of  these  bodies  of  laws  there  were  originally  substan- 
ial  limitations  on  its  Use,  in  time  they  disappeared,  for  it 
IV as  not  difficult  to  find  expedients  to  justify  the  extension  of 
a  custom  which  accorded  so  perfectly  with  the  temper  of  the 
age.  How  little  reason  was  requisite  to  satisfy  the  bellige- 
rent aspirations  of  justice  is  shown  by  a  curious  provision  in 
the  code  of  one  of  the  Frisian  tribes,  by  which  a  man  unable 
to  disprove  an  accusation  of  homicide  was  allowed  to  charge 
the  crime  on  whomsoever  he  might  select,  and  then  the 
question  between  them  was  decided  by  combat.' 

The  elasticity,  in  fact,  with  which  the  duel  lent  itself  to 
the  advantage  of  the  turbulent  and  unscrupulous  had  no  little 
influence  in  extending  its  sphere  of  action.     This  feature  in 
its  history  is  well  exemplified  in  a  document  containing  the 
i)roceedings  of  an  assembly  of  local  magnates,  held  in  the 
year  888,  to  decide  a  contention  concerning  the  patronage  of 
the  church  of  Lessingon.     After  the  testimony  on  one  side 
had  been  given,  the  opposite  party  commenced   in  reply, 
when  the  leaders  of  the  assembly,  seizing   their  swords, 
vowed  that  they  would  affirm  the  truth  of  the  first  pleader's 
evidence  with  their  blood  before  King  Arnoul  and  his  court 
—and  the  case  was  decided  without  more  ado.'     The  strong 
and  the  bold  are  apt  to  be  the  ruling  spirits  in  all  ages,  and 
were  emphatically  so  in  those  periods  of  scarcely  curbed 
violence  when  the  jurisprudence  of  the  European  common- 
wealths was  slowly  developing  itself. 

I  Lib.  adversus  Legem  Gundobadi  cap.  x. 

«  L.  Frision.  Tit.  xiv.  J  4. 

1  Goldast.  Antiq.  Alaman.  chart.  Ixxxv. 
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It  U  no  wonder  therefore  thai  means  were  readily  found 
T  extending  the  jurisdiction  of  the  wager  of  battle  as  widely 
i  possible.  One  of  the  most  fruitful  of  these  expedients 
as  the  custom  of  challenging  witnesses.  The  duel  was  a 
Iftcihod  of  deieriniQing  questions  of  perjury,  and  ihere  was 
loihing  to  prevent  a  suitor,  who  saw  his  case  going  adversely, 
"om  accusing  an  inconvenient  witness  of  false  swearing,  and 
demanding  the  "  campus"  to  prove  it — a  proceeding  which 
■djonrned  the  main  case,  and  likewise  decided  its  result. 
This  summary  process  of  course  brought  every  action  within 
e  jurisdiction  of  force,  and  deprived  the  juHgcs  of  all  an- 
Olonty  (o  control  the  abuse.  That  it  obtained  at  a  very  early 
^riod  is  shown  by  a  form  of  procedure  occurring  in  the 
bvarian  taw,  fllready  referred  to,  by  which  the  claimant  of 
n  estate  is  directed  to  fighi,  not  the  defendant,  but  his  wic- 
'  and  in  819  a  capimlary  of  I,ouis-le-D^bonnaire  gives 
ifonnal  privilege  10  the  accused  on  a  criminal  charge  10 
elect  one  of  the  witnesses  against  him  with  whom  to  decide 
&e  qae«l!oD  in  battle.*  U  is  easy  therefore  to  understand 
(he  ctislom.  prescribed  in  sone  of  the  codes,  by  which  wit- 
s  were  required  to  come  into  court  armed,  and  to  have 
beir  weapons  blessed  on  the  altar  before  giving  their  testi- 
If  defc-iled  they  were  fineil,  and  were  obliged  to 
lie  good  to  the  opposite  party  any  damage  which  their 
ttnnony.  had  it  been  successful,  would  have  caused  him.' 
Nor  was  (his  merely  a  temporary  extravagance.  Late  in 
c  thirlcenih  century,  after  enlightened  legislators  had  been 
'cnuoasly  and  not  unsuccessfully  endeavoring  to  limit  the 
htae  of  the  judic;ial  combat,  the  challenging  of  witnesses 
ttssull  the  favorite  mode  of  escaping  legal  condemnation.' 
t»cn  in  the  fuunccnth  century,  the  municipal  law  of  Rhcims, 
rhich  allowed  the  duel  between  principals  only  in  criminal 

•  t..  lUiaar.  TiL  Xvi.  cap.  1.  (  a. 
■  C*|iil.  Lndov.  Pll  urn.  Stg,  cap.  iv. 

•  L.  Baioar.  Tit,  xvi.  c.  5. 

•  Bcaumanulr,  C(nilunie&  ilu  Bckuvnisit,  chap.  111.  J  5S. 
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cases,  permitted  witnesses  to  be  indiscriminately  challenged 
and  forced  to  fight,  affording  them  the  privilege  of  employ- 
ing champions  only  on  the  ground  of  physical  infirmity  or 
advanced  age.*  A  still  more  bizarre  extension  of  the  prac- 
tice, and  one  which  was  most  ingeniously  adapted  to  defeat 
the  ends  of  justice,  is  found  in  a  provision  of  the  English 
law  of  the  thirteenth  century,  allowing  a  man  to  challenge 
his  own  witnesses.  Thus  in  many  classes  of  crimes,  such  as 
theft,  forgery,  coining,  &c.,  the  accused  could  summon  a 
**  warrantor*'  from  whom  he  professed  to  have  received  the 
articles  which  formed  the  basis  of  the  accusation.  The  war- 
rantor could  scarcely  give  evidence  in  favor  of  the  accused 
without  assuming  the  responsibility  himself.  If  he  refused, 
the  accused  was  at  liberty  to  challenge  him;  if  he  gave  the 
required  evidence,  he  was  liable  to  a  challenge  from  the 
accuser.*  Another  mode  extensively  used  in  France  about 
the  same  time  was  to  accuse  the  principal  witness  of  some 
crime  rendering  him  incapable  of  giving  testimony,  when  he 
was  obliged  to  dispose  of  the  charge  by  fightinij:,  either 
personally  or  by  champion,  in  order  to  get  his  evidence  ad- 
mitted.' 

It  is  not  easy  to  imagine  any  cases  which  might  not  thus 
be  brought  to  the  decision  of  the  duel ;  and  the  evidence  of 
its  universality  is  found  in  the  restriction  which  prevented 
the  appearance  as  witnesses  of  those  who  could  not  be  com- 
pelled to  accept  the  combat.  Thus  the  testimony  of  women 
and  ecclesiastics  was  not  receivable  in  lay  courts  in  suits 
where  appeal  of  battle  might  arise;*  and  when  in  the  twelfth 

>  Lib.  Pract.  de  Consuetud.  Rcmcns.  JJ  14,  40  (Archives  L^gislat.  dc 
Reims,  Pt.  I.  pp.  37,  40). 

«  Kracton  dc  Legibus  Angl.  Lib.  in.  Tract,  ii.  cap.  xxxvii.  J  5. — Fleta, 
Lib.  I.  cap.  xxii. 

•  Beaumanoir,  chap.  vi.  J  16. 

*  Ibid.  chap,  xxxix.  §§  30,31,66. — Assises  de  Jerusalem  cap.  169.— A 
somewhat  similar  principle  is  in  force  in  the  modem  jurisprudence  of 
China.     Women,  persons  over  eighty  or  under  ten  years  of  age,  and  crip- 
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[ntury  si)ccial  privileges  were  granted  by  ihe  kings  of 
Brance  cniiK)wering  serfs  to  bear  testimony  in  court,  the  dis- 
Dility  which  prevented  a  serf  Troni  fighting  with  a  freeman 
t  declared  annulled  in  such  cases,  as  the  evidence  was 
illy  admissible  when  the  witness  was  capable  of  supporting 
■  by  artns.* 

I  The  rcBtitt  of  this  system  was  that,  in  causes  subject  to 

leh  appeals,  no  witness  could  be  forced  lo  testify,  by  iKe 

rcnch  law  of  the  thirleenth  century,  unless  his  principal 

Mercd  into  bonds  to  see  him  harmless  in  case  of  challenge, 

b  provide  a  champion,  and  to  make  good  all  damages  in 

e  of  defeat;'  Ihongii  it  is  diflicuU  to  understand  how  this 

mid  be  satisfactorily  arranged,  since  the  penalties  inflicied 

b  a  vanquished  witness  were  severe,  being,  in  civil  causes, 

e  loss  of  a  hand  and  a  fine  at  the  pleasure  of  the  suzerain, 

Hiilr  u»  criminal  actions  "  il  psrderoit  Ic  cors  avecqiies  '"' 

Bie  only  limit  to  this  abuse  was  that  witnesses  were  not 

llblc  lo  challenge  Jn  cases  concerning  matters  of  less  value 

1  five  sons  and  one  denier.' 


rlflbe  position  of  a  witness  was  thus  rendered  unenviable. 
Il  of  the  judge  was  little  better.  As  though  the  duel  li.ul 
ived  sufficient  extension  by  the  facilities  fur  its  ein- 
Wyment  just  described,  another  mode  of  appealing  lo  ihe 
ion]  in  all  cases  was  invented  by  which  it  became  compe 


pie>  who  have  Iml  ui  eye  or  a  limb  arc  entitled  to  buy  ihcm^elvcs  ofT  from 
lUDiilniMM,  ciicrpi  In  •  fe«r  cshrn  of  i^grav.iieil  crime,  Tlity  ar^.  ihcrif- 
4  ■l!(iiieii  10  appear  u  Mccusen,  liccnuse  they  ore  cimblcd  liy  thU 
l*iltB«  K>  c^CBI•r  iIr  peiuili'n  of  blse  witue$s, — Stauniun,  I'ciia]  i.'oiIf 

t.  Seels.  TO-ia.  and  339. 
A  Tlw  «ar}int  c-f  ihetc  chtrtrrt  in  a  grani  from  Loui^  Irlirub  in  1  ioq In 

*  t«tf>  of  ibc  church  of  I'uris  coafirme'l  by  Pope  Pascal  It.  in  11  ij. 
Italat.   el   Man<i   III.   II,  At.]      D'Achcry  (Spieilc^.   III.  4S1)  eives 

.]i-jih«  rron  tlie  »aine  munardi  in  112S  lo  the  cliurtli  of  Charms. 

*  BeaKiniiniitr.  chap.  1x1.  {  59. 

"fta  lUil.  chap.  Ui   {  $J.  •  Ibi.t,  chap.  >l.  (  11. 
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tent  for  ihe  defeated  p^rty  in  any  suit  to  challenge  the  court 
itself,  and  thus  obtain  a  forcible  reversal  of  judgment.  It 
must  be  borne  in  mind  that  this  was  not  quite  as  absurd  a 
practice  as  it  may  secai  to  us  in  modern  times,  for  under  the 
feudal  system  the  dispensing  of  justice  was  one  of  the  most 
highly  ]rized  aiiribuies  of  sovereignty;  and,  except  in 
England,  where  the  royal  judges  were  frequently  ecclesias- 
tics, the  seignorial  courts  were  presided  over  by  warriors. 
In  Germany,  indeeii.  where  the  magistrates  of  the  lower 
tribunals  were  elective,  they  were  required  to  be  active  and 
vigorous  of  body.*  Towards  the  end  of  the  twelfth  century 
in  England,  we  find  Glanville  acknowledging  his  uncertainty 
as  to  whe:>.er  the  court  couhl  depute  the  settlement  of  such 
an  appeal  to  a  champion,  or  whether  the  judge  delivering 
the  verdict  was  bound  to  defend  it  personally;  and  also  as 
to  what,  in  case  of  defeat,  was  the  legal  position  of  the  court 
thu^  convicted  of  injustice.*  These  doubts  would  seem  to 
indicate  that  the  custom  was  still  of  recent  introduction  in 
England,  and  not  as  yet  practiced  to  an  extent  sufficient  to 
afford  a  settled  basis  of  precedents  for  its  details.  Elsewhere, 
however,  it  was  firmly  established.  In  1195,  ^^^e  customs  of 
St.  Quentin  allow  to  the  disappointed  pleader  unlimited  re- 
course against  his  judge.'  Towards  the  latter  half  of  the 
thirteenth  century,  we  find  in  the  ''Conseil*'  of  Pierre  de 
Fontaines  the  custom  in  its  fullest  vigor  and  just  on  the  eve 
of  its  decline.     No  restrictions  appear  to  be  imposed  as  to 

>  Jur.  Provin.  Ahman.  cap.  Ixviii.  §  6. 

«  "  Curia  .  .  .  lenciur  lanicn  judicium  suum  tueri  per  ducllum  .  .  . 
Sed  utaim  curia  ip-^a  leneaiur  per  aliiiuem  de  curia  se  defendere,  vel  per 
alium  cxlrancuni  hoc  fieri  po->sit,  qucro.'' — (De  Leg.  Angliae  Lib.  vill. 
cap.  ix. )  The  result  of  a  reversal  of  judj;ment  must  probably  have  been 
a  heavy  fine  and  deprivation  of  the  judicial  function,  such  being  the 
penalty  provided  fur  injustice  in  the  laws  of  Henry  I. — "Qui  injuste  judi- 
cabit,  cxx  sol.  reus  ^it  et  dignitatem  judicandi  perdat."— (L.  Henrici  I. 
Tit.  xiii.  i  4)— whicli  accords  nearly  with  the  French  practice  in  the  time 
of  IJeaumanoir. 

*  Cited  by  Marnier  in  his  edition  of  Pierre  de  Fontaines. 
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■  cases  in  which  ap|>eal  by  battle  was  permitted,  cxcrpt 
I  it  was  not  allowed  to  override  the  customary  law.'    The 
T  selected  any  one  of  three  judges  agreeing  in  the  ver- 
;  he  conld  appeal  at  any  stage  of  the  proceedings  when 
toint  Wits  decided  against  him;  if  unsticct^ssrul,  he  was 
By  liable  in  a   pecuniary  penalty  to  the  judges  for  the 
Iddk  done  them,  and  the  judge,  if  vanquished,  was  exposed 
■DO  bodily  punishment,'    The  villein,  however,  was  not 
ixleti  to  the  privdege,  except  by  special  charier.'     While 
f  feudal  system  was  supreme,  this  appeal  to  arms  was  the 
c  of  reversing  a  judgment,  and    an  appeal  in  any 
■er  form  was  an  innovation  introduced  by  the  extension  of 
t  royal  jtiriwliciion  under  St.  Louis,  who  labored  so  siren- 
sly  and  xo  effectually  tu  modify  the  barbarism  of  feudal 
tilultons  by  subordinating  them  to  the  principles  of  the 
man  jimsprudcnce.     De  Fontaines,  indeed,  states  that  he 
lelf  conducted  the  first  case  ever  known  in  Vermandois. 
Q  appeal  without  battle.*    At  the  same  time,  the  progress 
(more  rational  ideas  is  manifested  by  his  admission  that 


ftCvpoi  (vofiicroient  la  rosluiacs  el  p'tl's,  «'il  s'cn  covcnoii  combnire; 
s  puet-om  par  totiillG. — E<liiioit  Marnier,  chap.  xxil. 

I  Chap.  XXII.  TU.  i.  ri.  wili.  x.  swii   xsxL— "El  cerlcs  en  fsusemcnt 

1^0  ne  mirnim  ile  cela  qui  sunt  UvtA,  en  quelcuaquca  putiit  que 

II  (oil  fail,  cl  i|iiclcquc  la  qncrelc  soil"  (Ibid.  Til.  xiv.),     II 

IX  accuw)  'J  taWrty,  hoiicvcT,  and  wu  defeated,  lie  was  lla- 

Ue  lo  ioii£Kinli<in  and  bani^mcnt  (Tit.  xxvi.).     The  inctcuing  scvnily 

■cted  101  to  rueteiA.  ij^nuTani,  in  cumlpl  jud|;es  nnmiffsts  ihe  powerful 

«  Q*  llw  Roman  law,  which,  aided  i>y  ihe  aclive  eflbrls  of  Ic^ts, 

k  lafiknliDK  the  nntuniary   juHspnidence  and   altering  iu  character 

.    Thu>  dc  Fanuinct  quotes  with  apprubnlion  the  Code,  De 

n  (l.lti.  VII.  *ru.  tlin.  I.  I)  OS  a  thing  more  to  be  desired  than 

1,  wUk  in  Beaumanoir  we  xiready  find  its  iirovisions  ralher  ex- 

d  ibM  .Xh«wi«. 

^Dm  Footaian.  cha^  xxn.Tlt.  ILL 

XXII.  TiL  xxiU. — El  ce  Fu  1i  premiers  dont  jc  oxi^e  unrjues 
li  fmt  npctci  Til  Vctniendois  <ani  bauille. 


Il6  THE   WAGER   OF   BATTLE. 

the  combat  was  not  necessary  to  reverse  a  judgment  mani- 
festly repugnant  to  the  law,  and  that,  on  the  other  hand,  the 
law  was  not  to  be  set  aside  by  the  duel. 

Twenty  years  later,  we  find  in  Beaumanoir  abundant  evi- 
dence of  the  success  of  St.  Louis  in  setting  bounds  to  the 
abuses  which  he  was  endeavoring  to  remove.  The  restric- 
tions which  he  enumerates  are  greatly  more  efficacious  than 
those  alluded  to  by  de  Fontaines.  In  capital  cases,  the 
appeal  did  not  lie;  while  in  civil  actions,  the  suzerain  before 
whom  the  appeal  was  made  could  refuse  it  when  the  justice 
of  the  verdict  was  self-evident.  Some  caution,  moreover, 
was  requisite  in  conducting  such  cases,  for  the  disappointed 
pleader  who  did  not  manage  matters  rightly  might  find  him- 
self pledged  to  a  combat,  single  handed,  with  all  his  judges 
at  once ;  and  as  the  bench  consisted  of  a  collection  of  the 
neighboring  gentry,  the  result  might  be  the  confirmation  of 
the  sentence  in  a  manner  more  emphatic  than  agreeable.  An 
important  change  is  likewise  observable  in  the  severe  penalty 
imposed  upon  a  judge  vanquished  in  such  an  appeal,  being  a 
heavy  fine  and  deprivation  of  his  functions  in  civil  cases, 
while  in  criminal  ones  it  was  death  and  confiscation — **il 
pert  le  cors  et  quanques  il  a.*** 

The  king's  court,  however,  was  an  exception  to  the  gene- 
ral rule.  No  appeals  could  be  taken  from  its  judgments,  for 
there  was  no  tribunal  before  which  they  could  be  carried.' 
The  judges  of  the  royal  court  were  therefore  safe  from  the 
necessity  of  vindicating  their  decisions  in  the  field,  and  they 

>  Coutumes  du  Bcauvoisis,  chap.  Ixi.  JJ  36,  45,  47,  50,  62. — It  should 
l)c  borne  in  mind,  however,  that  Heaumanoir  was  a  royal  bailli,  and  the 
difference  between  the  "assise  de  bailli"  and  the  "assises  des  chevaliers" 
is  well  pointed  out  by  Beugnot  (Les  Olim,  T.  II.  pp.  xxx.  xxxi.).  Beau- 
manoir in  many  cases  evidently  describes  the  law  as  he  would  wish  it 
to  be. 

•  Et  pour  ce  ne  Ten  puct  fausser,  car  Ten  ne  trouveroit  mie  qui  droit  en 
feist  car  li  rois  ne  tient  de  nului  fors  de  Dieu  et  de  luy. — Etablissements, 
Liv.  I.  chap.  Ixxviii. 
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even  carried  this  immunity  with  them  and  communicated  it 
to  those  with  whom  they  might  be  acting.  De  Fontaines 
accordingly  advises  the  seigneur  justicier  who  anticipates  the 
appeal  of  battle  in  his  court  to  obtain  a  royal  judge  to  sit 
with  him,  and  mentions  an  instance  in  which  Philip  (pro- 
bably Philip  Augustus)  sent  his  whole  council  to  sit  in  the 
court  of  the  Abbey  of  Corbie,  when  an  appeal  was  to  be 
entered.' 

By  the  German  law  of  the  same  period,  the  privilege  of 
reversing  a  sentence  by  the  sword  existed,  but  accompanied 
with  regulations  which  seem  evidently  designed  to  embar- 
rass, by  enormous  trouble  and  expense,  the  gratification  of 
the  impulse  which  disappointed  suitors  would  have  to  estab- 
lish their  claims  in  such  manner.  Thus,  by  the  Suabian 
law,  it  could  only  be  done  in  the  presence  of  the  sovereign 
himself,  and  not  in  that  of  the  immediate  feudal  superior;* 
while  the  Saxon  code  requires  the  extraordinary  expedient 
of  a  pit.  hed  battle,  with  seven  on  each  side  in  the  kmg's 
presence.*  It  is  not  a  little  singular  that  the  feudal  law  of 
the  same  period  has  no  allusion  to  the  custom,  all  appeals 
being  regularly  carried  to  and  heard  in  the  court  of  the 
suzerain/ 

I  Conseil,  ch.  xxii.  tit.  xxi. 

'  Si  contingat  ut  dc  justitia  sentential  pugnandum  sit,  ilia  pugna  debet 
institui  coram  rcgc — (Jur.  IVovin.  Alaman.  cap.  xcix.  J  5 — Kd.  Schilt.). 
In  a  French  version  of  this  co<le,  made  proljahly  towards  the  close  of  the 
fourteenth  century,  the  purport  of  this  passage  is  entirely  changed.  "  I)e 
chascun  iugemant  ne  puet  Ian  trover  leaul  ne  certain  consoil  si  bien  come 
per  lo  consoil  de  sages  de  la  cort  lo  roi.*' — Miroir  de  Souabe,  P.  I.  c.  cxiii. 
tEd.  Matile,  Neufchaiel,  1S43).  ^^^  may  hence  conchide  that  by  this 
period  the  custom  of  armed  ap})eal  was  disused,  and  the  extension  of  the 
royal  jurisdiction  wxs  established. 

•  Jur.  I*rovin.  Saxon.  I.  18;  II.  12. — This  has  been  questioned  by 
modem  critics,  but  there  seems  to  be  no  good  reason  for  iloubting  its  au- 
thority. The  whole  formula  for  the  proceeding  is  given  in  the  Kichstich 
Landrecht  (cap.  41),  a  manual  of  procedure  of  the  fourteenth  century, 
adapted  to  the  Saxon  code. 

*  Ricbstich  I^hnrecht,  cap.  xxvii. 
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CONFIDENCE   REPOSED   IN   THE  JUDICIAL  DUEL. 

Thus  carefully  moulded  in  conformity  with  the  popular 
prejudices  or  convictions  of  every  age  and  country,  it  may 
readily  be  imagined  how  large  a  part  the  judicial  combat 
played  in  the  affairs  of  daily  life.  It  was  so  skilfully  inter- 
woven throughout  the  whole  system  of  jurisprudence  that  no 
one  could  feel  secure  that  he  might  not,  at  any  moment,  as 
plaintiff,  defendant,  or  witness,  be  called  upon  to  protect  his 
estate  or  his  life  either  by  his  own  right  hand  or  by  the  club 
of  some  professional  and  probably  treacherous  bravo.  This 
organized  violence  assumed  for  itself  the  sanction  of  a  relig- 
ipn  of  love  and  peace,  and  human  intelligence  seemed  too 
much  blunted  to  recognize  the  shocking  contradiction. 

There  was,  in  fact,  no  question  which  might  not  be  sub- 
mitted to  the  arbitrament  of  the  sword  or  club.  If  Charle- 
magne, in  dividing  his  vast  empire,  forbade  the  employment 
of  the  wager  of  battle  in  settling  the  territorial  questions 
which  might  arise  between  his  heirs,*  the  prohibition  merely 
shows  that  it  was  habitually  used  in  affairs  of  the  highest 
moment,  and  the  constant  reference  to  it  in  his  laws  proves 
that  it  was  in  no  way  repugnant  to  his  general  sense  of  jus- 
tice and  propriety. 

The  next  century  affords  ample  evidence  of  the  growing 
favor  in  which  the  judicial  combat  was  held.  About  the 
year  930,  Hugh,  King  of  Provence  and  Italy,  becoming 
jealous  of  his  uterine  brother,  Lambert,  Duke  of  Tuscany, 
asserted  him  to  be  a  supposititious  child,  and  ordered  him 
in  future  to  claim  no  relationship  between  them.  Lambert, 
being  **vir  .  .  .  bellicosus  et  ad  quodlibet  facinus  audax,*' 
contemptuously  denied  the  aspersion  on  his  birth,  and  oflFered 
to  clear  all  doubts  on  the  subject  by  the  wager  of  battle. 
Hugh  accordingly  selected  a  warrior  named  Teudinus  as  his 
champion ;  Lambert  was  victor  in  the  ensuing  combat,  and 

'  Carol.  Mag.  Chart.  Divisionis  ann.  806  cap.  xiv. 
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B  universally  received  ss  the  itndoubied  son  of  his  mother. 

I  triuioph,  however,  was  illegally  brought  to  a  sudden 

,  for  Hugh  soon  after  succeeded  in  making  him  pris- 

T  and  deprived  him  ofeyesight,'    Still,  the  practice  con- 

led  to  be  denounced  by  some  enlightened  ecclesiastics, 

ptcsenicd  by  Alto,  Bishop  of  Vercetii,  who  declared  it  to 

I  lotall)  inapplicable  to  churchmen  and  not  to  be  approvfd 

t  iaymen  on  account  of  the  uncertainty  of  its  results;'  but 

[Hcsentaiions  of  this  kind  were  useless.     About  the  middle 

I  Jhc  century,  Otho  the  Great  appears,  throwing  the  enor- 

t  weight  of  his  influence  in  its  favor.     As  a  magnani- 

%  and  warlike  prince,  the  wager  of  battle  appears  to  have 

I  peculiar  attraction  for  his  chivalrous  instincts,  and 

fc  extended  its  application  as  far  as  lay  in  his  power.     No* 

ily  did  he  force  his  daughter  Liutgarda,  in  defending  her- 

t  from  a  yilianons  accusation,  to  forego  the  safer  modes  of 

ption,  and  to  submit  herself  to  the  perilous  decision  of  a 

Kbat,'  but  he  also  caused  the  abstract  question  of  repre- 

lation  in  the  succession  of  estates  to  be  settled  in  the  same 

tnncr;  and  lo  this  day  in  Germany  the  division  of  a  patri- 

my   among  children  and  grandchildren    is    regulated  in 

»rdaticc  with  the  law  enacted  by  the  doughty  arms  of  the 

mpious  who  fought  together  nine  hundred  years  ago  at 

*    There  was  no  question,  indeed,  which  according  to 

could  not  be  satisfactorily  settled  in  this  manner.    Thus 

ten,  in  963,  he  was  indulging  in  the  bitter  recriminations 

li  Pope  John  XII.  which  preceded  the  subjugation  of  the 

I  Lhntmnill  Ant>|)0(tiM.  l.il>.  itr.  cup,  46, 
t  De  Preuom  Cccls.  Pt.  11,      ITiis  wns  written  about  945. 
I  Dilhtnan  Chmn.  I.ilk  ii.  ann.  9^0. 

»  WHlokinil.  Rcr.  Saxon.  Lib.  n.  cap.  x  — Itie  honnt  chronicler  con- 
I  tW  it  woatd  hatp  been  ili«|>raccrijl  to  ihc  nuhilily  to  IrcM  qimlions 
ing  tnlbctn  inapUbeian  manner.  "  Reiauicm  mclioricon^Iiuusns, 
H  Bobilci  oc  Mim  piipoli  Inhnnexle  ttacori,  serl  raagU  rem  inlcT 
I  ditcvml  jubii."  In  Intli  ibcK cawi (.Hlio  maybe  aal'l  lu  have 
lom  in  hU  favor.  See  L.  t-ongotntd.  Lib.  1.  Til,  lii.  J 
«■  tup.  LVl.,  LXXlLlV.i  Aclilit.  cap    xxit. 
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papacy  under  the  Saion  emz^rors,  he  had  occasion  to  send 
Bishop  Lijtprand  to  Rome  to  rcfiel  certain  accusations 
brought  against  him.  and  he  ordered  the  armed  followers  of 
his  ambassador  to  sustain  his  assertions  by  the  duel ;  a  pro- 
p/osition  promptly  dec5ir,ed  by  the  pontiff,  skilled  though  he 
was  in  the  use  of  weapon?.^  A  duellist,  in  fact,  seems  to 
have  been  reckoned  a  necessary  adjunct  to  diplomacy,  for 
when,  in  96S,  the  same  Liutprand  was  dispatched  byOthoto 
Constantinople  on  a  matrimonial  mission,  and  during  the 
negotiations  for  the  hand  of  Theophania  a  discussion  arose 
as  to  the  circumstances  which  had  led  to  Olho's  conquest  of 
Italy,  the  warlike  prelate  offered  to  prove  his  veracity  by 
the  sword  of  one  of  his  attendants :  a  proposition  which  put 
a  triumphant  end  to  the  argument.*  A  more  formal  assertion 
of  the  diplomatic  value  of  the  duel  was  made  when  in  11 77 
the  conflicting  claims  of  the  kings  of  Castile  and  Navarre 
were  referred  to  Henry  II.  of  England  for  adjudication,  and 
both  embassies  to  the  English  court  were  supplied  with 
champions  as  well  as  with  lawyers,  so  as  to  be  prepared  in 
case  the  matter  was  submitted  to  the  duel  for  decision.' 

Nor  were  these  solitary  instances  of  the  reference  of  the 
mightiest  state  questions  to  the  chances  of  the  single  com- 
bat. Allusion  has  already  been  made  to  the  challenge  which 
passed  between  Charles  of  Anjou  and  Pedro  of  Aragon,  and 
not  dissimilar  was  that  which  resulted  from  the  interview  at 
Ipsch  in  1053  between  the  Emperor  Henry  III.  of  Germany 
and  Henry  I.  of  France.*  A  hundred  years  earlier,  in  948, 
when,  at  the  Synod  of  Ingelheim,  Louis  d'Outremer  invoked 
the  aid  of  the  church  in  his  death-struggle  with  the  rising 
race  of  Capet,  he  closed  the  recital  of  the  wrongs  endured 
at  the  hands  of  Hugh-le  Grand  by  offering  to  prove  the  jus- 
tice of  his  complaints  in  single   combat  with  the   aggres- 

'  Liiitprandi  I  list.  Otton.  cap.  vii. 

•  Liutprandi  Lcgat.  cap.  vi. 

•  Hcnedia.  Abbat.  Gesla  Hcnrici  II.  p.  139  (M.  R.  Series). 

nbcrt.  Ilcntfeld.  ann.  1056. 
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When  tbe  batile  ordeal  was  thus  ihoroughly  incor- 

#il  in  ilie  inanDcrs  of  ihe  age,  wc   need  scarcely  be 

Iprised  thai,  m  a  life  of  St.  Matilda,  written  by  command 

(tier  son  Olho  the  Great,  the  author,  after  describing  ihe 

mtc   strugglrii   of    the    Snxons   against    Charlemagne, 

btrl  gravely  inform  lis  that  the  war  was  at  last  (.oncliided 

§■  duel  between  the  ChrUti.in    hero  and  his  grent  aniago- 

t  Witikind,  religion  and  empire  being  both  staked  on  die 

c  as  the  pri^c  of  the  victor;  nor  does  the  pioirs  chronicler 

iddcr  at  the  thought  that  the  destiny  of  Christianity  was 

Mled  to  the  sword  of  the  Frank.'     His  story  could  nut 

improbable  to  those  who  witnessed  in  1034  the  efforts 

iConrad  the  Salic  to  pacify  the  Saxon  marches.     On  his 

piiting   into  the  causes  of  the  miKunl  devastations  of  the 

Ighbufing  races,  the  Saxons,  who  were  really  the  aggres- 

^  olTered  10  prove  by  the  duel  that  the  P.igan  Liiitzes 

fatdt,  trusting  that  their  Christianity  would  ovcr- 

:  the  injustice  of  their  cause.     The  defeat  of  their 

mplon  bjr  his  heathen  adversary  was,  however,  a  nienio- 

Uc  example  of  the   impartial   justice  of  God,    and    was 

Rtvvd  as  a  strong  confirmation  of  the  value  of  the  battle 


"he  second  Olho  was  fully  imbued  with  his  father's  views, 
I  so  coinpteiely  did  he  carry  them  out,  that  in  a  gloss  on 
f  Lombard  law  he  is  actually  credited  with  Ihe  introduc- 
B  of  the  duel.'  In  the  preceding  ess.iy,  allusion  has  been 
tae  lo  his  subitiiution  of  the  judici.)!  combat  for  the  sacra- 
tat  oalh  in  ^Sj,  und  about  the  same  period,  he  made  an 
in  favor  of  the  battle  orileal,  to  the  immemorial 
icy  of  ihe  barbarians  which  permilied  to  all  subject  races 
EHJornicnt  of  their  ancestral  usages.     At  the  coimcil  of 


■  Coni|nt«t-  I^dov.  in  Syarnl.  Ingilheii 
>  S.  Madilld.  KeciD.  Vli.  c.  I. 
•  WtipoeU  vlL  Chnnraili  Sallci. 
"  Jim  belli  donn  dilat  ici  ni 
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Verona,  where  all  the  nobles  of  Italy,  secular  and  ecclesi- 
astical, were  assembled,  he  caused  the  adoption  of  a  law 
which  forced  the  Italians  in  this  respect  to  follow  the  cus- 
toms of  their  conquerors.'  Even  the  church  was  deprived 
of  any  exemption  which  she  might  previously  have  enjoyed, 
and  was  only  allowed  the  privilege  of  appearing  by  her 
"advocati"  or  champions.'  There  were  small  chances  of 
escape  from  the  stringency  of  these  regulations,  for  an  edict 
of  Olho  I.  in  971  had  decreed  the  punishment  of  confisca- 
tion against  any  one  who  should  refuse  to  undergo  the 
chances  of  the  combat.' 

Under  such  auspices,  and  stimulated  by  the  rising  spirit 
of  chivalry,  it  is  no  wonder  that  the  judicial  duel  acquired 
fresh  importance,  and  was  more  extensively  practised  than 
ever.  From  the  wording  of  a  constitution  of  the  Emperor 
Henry  II.,  it  may  even  be  assumed  that  in  the  early  part  of 
the  eleventh  century  it  was  no  longer  necessary  that  there 
should  be  a  doubt  as  to  the  guilt  of  the  accused  to  entitle 
him  to  the  privileges  of  the  combat,  and  that  even  the  most 
notorious  criminal  could  have  a  chance  of  escape  by  an 
appeal  to  the  sword.* 

Thus  it  came  to  pass  that  nearly  every  question  that  could 
possibly  arise  was  finally  deemed  liable  to  the  decision  of 
the  wager  of  battle.  If  Otho  the  Great  employed  cham- 
pions to  legislate  respecting  a  disputed  point  of  law,  he  was 
not  more  eccentric  than  the  Spaniards,  who  settled  in  the 
same  manner  a  controversy  regarding  the  canonical  observ- 
ances of  religion,  when  the  fiery  and  indomitable  Hilde- 
brand  endeavored  to  force  the  introduction  of  the  Roman 
liturgy  into  Castile  and  Leon,  in  lieu  of  the  national  Gothic 

'  I..  Longobard.  Lib.  ii.  Tit.  Iv.  J  38. 
«  Ibid,  i  34. 

•  Si  non  nudcat,  res  sua.*  infisccntur. — Convent.  Papiens.  ann.  971. 

*  (^iii  vcro  infra  trcugam,  post  datum  osculum  pacis,  alium  hominem 
inicrfcccrit,  ct  ncgarc  voluerit,  pugnam  pro  sc  facial. — L.  Longobard. 
Lib.  1.  Til.  ix.  H  38. 
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BMoxarabic  litc.     Wiih  con^derablc  difficulty,  some  years 

.  Navarre  and  Aragon  had  been  led  to  consent  to  ibe 

;,  but   the  Caslilbns  were  duggetily  attached   to  the 

Krrances  of  their  anceslorg.  nnd  stoutly  refused  compli- 

In  1077,  Alfonso  I.  procured  the  assent  of  a  nationa] 

ioncil,  but  the  peo|j|e  rebelled,  and  after  repeated  negotia- 

|m»  (be  matter  was  lin.illy  referred  to  the  umpirage  of  the 

The  champion  of  the  Gothic  ritual  was  victorious, 

1  (radiiion  Adds  that  a  second  trial  was  made  by  the  ordeal 

;  a  misfisl  of  each  kind  was  thrown  into  the  flames, 

i  the  naiional  liturgy  emerged  triumphantly  unscathed.' 

Nearly  contemporary  with  this  was  the  celebrated  case  of 

,  Diike  of  Havana,  perhajis  the  most  noteworthy  exam- 

|e  of  a  judicial  appeal  to  the  sword.     A  worthless  adven- 

,  oamed  Egcno,  accused  the  proud  and  powerful  Otho 

I  conspiring  against  the  life  of  Henry  IV.     In  a  diet  held 

,  ihe  dultc  was  commanded  to  disprove  the  charge 

I  dciiog  battle  with  his  accuser  within  six  weeks.     Accord- 

ne  authorities,   his  pride  revolted  at   meeting  an 

rersary  so  far  his  inferior;  according  to  others,   he  was 

(vented  from  appearing  in  the  lists  only  by  the  refusal  of 

r  Emperor  to  grant  him  a  safe  conduct.     Be  this  as  it 

bj-,  the  appointed  term  elapsed,  his  default  o(  appearance 

d  judgment  to  be  taken  against  him,  and  his  duchy  was 

Sordtngly  confiscated.     It  was  bestowed  on  Welf,  son  of 

9  d'EsW  and  of  Cunigunda,  descendant  and  heiress  of  the 

kient  Guclfic  Agitollings;  and  thus,  on  the  basis  of  a  ju- 

J  iluci,  was  founded  the  second  Bavarian  house  of  Guelf, 

I  which  have  sprung  so  many  royal  and   noble  lines, 

hiding  their  GuelRc  Majesties  of  Britain.     Some  years 

,  lite  Emjieror  himself  offered  to  disprove  by  the  same 

s  a  similar  accusation  brought  against  him  by  a  certain 

jBlOger,  of  endeavoring  to  assassinate  his  rival,  Rotlolph 

ESiubia.     Vlrlc  of  Coshcim,  however,  who  was  involved 


'  Fcnetw,  Hid.  Gin.  d'Eipignc.  Trad,  (rilcrmilly,  III.  245- 
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in  the  n(  cusation,  insisted  on  taking  his  place;  and  a  day 
was  appointed  for  the  combat,  which  was  prevented  only  by 
the  opportune  death  of  Reginger.* 

S(ar(oIy  less  impressive  in  its  results,  and  even  more 
riMnarkable  in  itself,  as  exhibiting  the  duel  invested  with 
It'l^islativo  as  well  as  judicial  functions,  is  the  case  wherein 
the  \vaj;er  of  battle  was  employed  in  1180  to  break  the  over- 
grown power  of  Henry  the  Lion.  That  puissant  Duke  of 
Saxony  aucl  Havaria  had  long  divided  the  power  of  the  em- 
pire, and  (letied  the  repeated  efforts  of  Frederic  Barbarossa 
to  punish  his  constantly  recurring  rebellions.  Cited  to 
appear  and  answer  for  his  treasons  in  successive  diets,  he 
I oMstanily  lefused,  on  the  plea  that  the  law  required  him  to 
have  a  trial  within  his  own  dominions.  At  length,  in  the 
tliet  of  \Vni/l)iirir,  a  noble  arose  and  declared  himself  readv 
Xo  [»rove  by  the  single  combat  that  the  Emperor  could  legally 
cite  hi^  primes  betore  him  at  any  j)lace  that  he  might  select 
within  ilie  limits  of  the  empire.  Of  course  there  was  none 
to  take  ii[)  the  challenge,  and  Frederic  was  enabled  to  erect 
the  piim  iple  thus  asserteil  into  a  binding  law.  Henry  was 
comlemneil  by  del'aull,  and  his  confiscated  possessions  were 
shared  between  those  who  had  arranged  and  enacted  the 
cDmeily.'^ 

No  rank  of  life  in  fact  procured  exemption  from  the  duel 
between  antagonists  of  equal  station.  When  in  T002,  on  the 
death  of  Otho  ill.,  the  (ierman  throne  was  filled  by  the 
eleition  of  Henry  the  Lame,  Duke  of  Bavariji,  one  of  his 
disa)>[)ointed  competitors,  Hermann,  Duke  of  Suabia,  is  said 
to  have  demanded  that  their  respective  claims  should  be 
determined  by  a  judicial  combat,  and  the  new  king,  feeling 
himself  bound  to  accept  the  wager  of  battle,  proceeded  to 
the  ai)poii\ted  place,  and  waited  in  vain  for  the  appearance 
of  his  antagonist.*     Thus  the  champion  of  England,  who 

>  LiinKrt.   llcrsfcld.  ann.  1070,  1073,  1074. — Conrad.  Urspcrg.  ann. 
107 1. — Hruno  (le  iJcllo  Saxonico. 
•  Conrad.  Urspcrg.  ann.  1175.  «  Dithmari  Chron.  Lib.  v. 
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figures  in  the  coronation  pageant  of  Westminster  Abbey,  is  a 
relic  of  the  times  when  it  was  not  an  idle  ceremony  for  the 
armed  and  mounted  knight  to  fling  the  gauntlet  and  proclaim 
aloud  that  he  was  ready  to  do  battle  with  any  one  who  chal- 
lenged the  right  of  the  new  monarch  to  his  crown.*  A 
striking  example  of  the  liability  attaching  to  even  the  most 
exalted  rank  is  afl"orded  by  a  declaration  of  the  privileges 
of  the  Duchy  of  Austria,  granted  by  Frederic  Barbarossa  in 
1156,  and  confirmed  by  Frederic  11.  in  1245.  These  privi- 
leges rendered  the  dukes  virtually  independent  sovereigns, 
and  among  them  is  enumerated  the  right  of  employing  a 
champion  to  represent  the  reigning  duke  when  summoned  to 
the  judicial  duel.*  Even  more  instructive  is  the  inlerence 
deducible  from  the  For  de  Morlaas,  granted  to  his  subjects 
by  Gaston  IV.  of  B^rn  about  the  year  iioo.  The  privi- 
leges contained  in  it  are  guaranteed  by  a  clause  providing 
that,  should  they  be  infringed  by  the  prince,  the  injured 
subject  shall  substantiate  his  complaint  by  his  simple  oath, 
and  shall  not  be  compelled  to  prove  the  illegality  of  the 
sovereign's  acts  by  the  judicial  combat,*  thus  indicating  a 
pre-existing  custom  of  the  duel  between  the  prince  and  his 
vassals. 

To  such  an  extent  was  carried  the  respect  entertained  for 
the  judicial  duel,  that,  by  the  English  law  of  the  thirteenth 
century,  a  pleader  was  sometimes  allowed  to  alter  the  record 
of  his  preliminary  plea,  by  producing  a  man  who  would 
offer  to  prove  with  his  body  that  the  record  was  incorrect, 
the  sole  excuse  for  the  absurdity  being  that  it  was  only 
allowed  in  matters  which  could  not  injure  the  other  side;* 
and  a  malefactor  turning  king's  evidence  was  obliged,  before 

'  From  the  time  of  Henry  1.,  the  office  of  king's  champion  was  one  of 
honor  and  dignity.     See  Spelman's  Glossary. 

•  Constit.  Frid.  II.  ann.  1245  cap.  9.     (Goldast.  Const.  Imp.  I.  303.) 

•  For  de  Morlaas,  Ruhr.  xxvi. 

•  firacton.  Lib.  ill.  Tract,  ii.  cap.  37  }  $. 

II* 
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receiving  his  pardon,  to  pledge  himself  to  convict  all  his 
accomplices,  if  required,  by  the  duel.* 

A  case  which  occurred  about  the  year  iioo  shows  the 
robustness  of  the  faith  with  which  the  duel  was  regarded.  A 
sacrilegious  thief  named  Anselm  stole  the  sacred  vessels 
from  the  church  of  Laon  and  sold  them  to  a  merchant,  from 
whom  he  exacted  an  oath  of  secrecy.  Frightened  at  the 
excommunications  fulminated  by  the  authorities  of  the  plun- 
dered church,  the  unhappy  trader  revealed  the  name  of  the 
robber.  Anselm  denied  the  accusation,  offered  the  wager  of 
battle,  defeated  the  unfortunate  receiver  of  stolen  goods,  and 
was  proclaimed  innocent.  Encouraged  by  impunity,  he 
repeated  the  offence,  and  after  his  conviction  by  the  ordeal 
of  cold  water,  he  confessed  the  previous  crime.  The  doubts 
cast  by  this  event  on  the  efficacy  of  the  judicial  combat  were, 
however,  happily  removed  by  the  suggestion  that  the  mer- 
chant had  suffered  for  the  violation  of  the  oath  which  he  had 
sworn  to  Anselm,  and  the  reputation  of  the  duel  remained 
intact.' 

It  may  readily  be  imagined  that  cases  of  this  nature  fre- 
quently arose,  and  as  they  often  did  not  admit  of  so  inge- 
nious an  explanation  of  the  criminal's  escape,  legal  casuists 
assumed  a  condition  of  being,  guilty  in  the  sight  of  God,  but 
not  in  that  of  man — a  refinement  of  speculation  which  even 
finds  place  in  the  German  codes  of  the  thirteenth  century;' 

*  Bracton.  Lib.  ill.  Tract,  ii.  cap.  33  J  2 ;  34  |  2. 

*  Guibert.  Noviogent.  de  Vita  sua  Lib.  ill.  cap.  xvi. — Hermann,  de 
Mirac.  S.  Marine  Laiidun.  Lib.  ill.  cap.  28. — Forsitan,  ut  multi  putanint, 
pro  fidei  violaloe  reatu,  qua  promiserat  fidem  Anselmo,  quod  cum  non 
detcgeret 

'  Und  discr  vor  Got  schuldig,  und  vor  den  lutcn  nit. — (Jur.  Provin. 
Alamann.  cap.  ccxix.  J  8.)  This  is  a  provision  for  cases  in  which  a  thief 
accuses  a  receiver  of  having  suggested  and  assisted  in  the  crime.  The 
parties  are  made  to  fight,  when,  if  the  receiver  is  worsted,  both  are  hanged; 
if  the  thief,  he  alone,  and  the  receiver  escapes  though  criminal.  The  French 
version  enlarges  somewhat  on  the  principle  involved :  "  Se  il  puet  vancre 
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I  men  rontented  themselves  then,  as  they  do  stilt,  witli 

■rikling  ftiture  misfuitunes  and  an  eternity  o(  imnishment. 

c  more  dircrt  solution,  in  cases  of  unjust  condemnation, 

e  very  much  like  thai  which  justified  the  defcJt  of  Anselm'a 

trchaat — thai  ihc  unfortunate  victim,  though  innocent  of 

e  special  offence  charged,  sufTered  in  consequence  of  other 

This  doctrine  was  even  supported  by  Ihc  it^fallible 

ihority  of  the  pafiacy,  as  enunciated  in  1212  by  Innocent 

a  case  wherein  the  priory  of  St.  Sergius  was  unjustly 

nviclcd  of  theft  by  (he  judici.-il  duel,  and  its  possessions 

Ue  coDseqiicntly  sciicd  hy  the  authorities  of  Siwleto.' 

|llui  the  coinbai.-inis  themselves  did  not  always  feel  im- 

ifidcncc  in  the  event,  or  rely  solely  upon  the  right- 

luness  of  their  cauie,  is  shown  by  the  custom  of  occa- 

jMully  bribing  Heaven  either  to  assist  the  right  orto  defend 

wrong,     'ihiis,  in  the  eleventh  century,  we  find  the  mo- 

lery  o(  St.  Peter  at  hiis  in  the  enjoyment  of  certain  lands 

Mowed  on  (he  Saint  by  Sir  Miles  the  Stammerer,  who  in 

s  way  endeavored  to  iiurchase  his  assistance  in  a  comb.it 

kotU  to  Inke  jitace — a  tiargain  no  doubt  highly  appreciaiid 

I  Ihc  woilliy  nionlts.*     According  to  the  belief  of  the  pious, 

tavcn  might  be  propitiated  by  less  venal  means,  for  Vx- 

Idus  af  Heisterbach  relates  on  the  authority  of  an  eye-wit- 

I  Ibat  when  Henry  VI.  entered  Lombardy  in   ttgO,  a 

clUn  was  accused  before  him  of  oppression  and  rapine 

f  his  neighbors,  who  jwoduccd  a  champion  of  enormovis 

t  to  vindicate  their  case.     The  Emperor  decreed  the  bat- 

h  when  (he  brother  of  the  accused  offered  himself  for  the 


trs  <l  li  mm  wt»  ponHui,  ii  tett  an  colpc  anver  lo  munJe 

dui.  ce  avlenl  a  tnjii  lie  ^cni.,  <iur  iiiiix-iis  mnl  an  cilpe 

Emio  BJivcr  le  sirigk."— (Mitoir  Je  Sounbe.  P.  II.  c,  vi.) 

'  Can.  JtignificantiUi*.  Eilrn,  De  I'urgationc  Vulgari. — "  Duellum  in 

'a  pcoat»  Miit  iincpetheniliNu,  Mcitlcrunl." 

I  lidna  (inoqne  Milo  .  .  .  monoiniclii  ctiiaitinis  pugna.  ntiriliuir  ^anctn 

ru Icttnsi  qium  hiibchat  in  I.ucn.propcilrium  ccclniar, ^uo libi  vljuioi 

;olieIlo  cxitt<nt.— Chiun.  Boucnsc.  Gian,  de  Luco. 
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defence — a  slender  and  most  unequal  antagonist.  He  pre- 
pared himself  for  the  strife,  however,  by  assiduous  confes- 
sion and  prayer,  and  easily  overcame  his  gigantic  adversary ; 
and  thus,  exclaims  the  worthy  chronicler,  a  guilty  man 
escaped  the  death  he  had  deserved,  solely  by  virtue  of  the 
humble  confession  of  his  brother.*  Cassarius  also  mentions 
another  case,  in  a  duel  decreed  by  Frederic  Barbarossa 
between  a  knight  and  a  gigantic  champion,  where  the  ine- 
quality was  more  than  counterbalanced  by  the  fact  that  the 
knight  piously  took  the  precaution  of  receiving  the  sacrament 
before  entering  the  lists,  and  thus  was  enabled  to  overcome 
his  adversary.* 

LIMITATIONS   ON   THE   WAGER   OF   BATILE. 

The  right  of  demanding  the  wager  of  battle  between  prin- 
cipals varied  much  with  the  age  and  race.  When  Beauma- 
noir  composed  his  **  Coutumes  du  Beauvoisis,"  in  1283, 
the  practice  may  be  considered  to  have  entered  upon  its 
decadence;  twenty  years  had  elapsed  since  the  determined 
efforts  of  St.  Louis  to  abolish  it;  substitutes  for  it  in  legal 
processes  had  been  provided  ;  and  the  manner  in  which  that 
enlightened  jurist  manifests  his  preference  for  peaceful  forms 
of  law  shows  that  he  fully  appreciated  the  civilizing  spirit  in 
which  the  monarch  had  endeavored  to  soften  the  ferocity  of 
his  subjects.  When,  therefore,  we  see  in  Beaumanoir's 
treatise  how  few  restrictions  existed  in  his  time,  we  may 
comprehend  the  previous  universality  of  the  custom.  In 
criminal  cases,  if  an  accuser  offered  battle,  the  defendant 
was  forced  either  to  accept  it  or  to  confess  his  guilt,  unless 
he  could  prove  an  alibi,  or  unless  the  accuser  was  himself 
notoriously  guilty  of  the  crime  in  question,  and  the  accusa- 
tion was  evidently  a  mere  device  to  shift  the  guilt  to  the 

I  Csesar.  Ileisterbach.  Dial.  Mirac.  Dist.  ni.  c.  xviii. 
•  Ibid.  Dist.  IX.  c.  xlviii. 
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piMitders  of  another;  or  unless,  in  case  of  murder,  the  vii:- 
Um  tud  disciilpaied  him,  when  dying,  and  had  named  the 
jejticnminah.'    If,  on  the  other  h.iiid.  theaccuieddenunded 

>  wage  hii  battle,  the  judge  could  only  refu.ie  it  when  his 
guilt  wa*  too  uocorioiis  for  question.*  A  serf  could  not  chal- 
lenge a  freeman,  nor  n  bastard  a  man  of  legitimate  birih 
(tfaoagh  an  appeal  of  battle  might  lie  between  two  bastards), 

■.nor  a  te(>er  a  sound  man.'  In  civil  actions,  the  battle  trial 
s  not  allowed  in  cases  relating  Eodower,  to  orjjhans  under 
,*  to  guardianship;,  or  to  ciie  equity  of  redem|itton  alTordcil 
by  the  feudal  laws  to  kinsmen  in  the  sale  of  heritable  pro- 
Wrty,  or  where  the  mailer  at  slake  was  of  less  value  that 
reive  denicrs.'  St.  Louis  also  prohibited  the  duel  between 
iKolheis  in  civil  cases,  while  permitting  it  in  crimin.il  actu- 
iiltons.'  The  slcnderncss  of  these  restrictions  shows  whti 
lii[Je  opportunities  were  afforded  to  belligerent  pleaders. 

In  Germany,  as  a  general  rule,  either  party  had  a  right  to 
lemand  the  judicial  comlj.i(,'  subject,  however,  in  practice, 

>  several  important  limitations.     Thus,  difference  of  rank 
ctwccD  the  parties  afforded  the  superior  a  right  to  declinea 

challenge,  as  we  shall  sec  more  fully  hereafter.*  Relation- 
ship between  the  contestants  was  also  an  impediment,  of 
which  either  might  avail  himtelf,*  and  even  the  fact  that  the 


i.  {  11  chap. 


L-!6. 


f  >  CosnuDcs  6u  Buuvoisis,  chap.  Ui 

■  IUd.ctu(i.  111.  {  2;  c1i>p.  xnti'ix.  i  tt. 

*  tUd.  dtqi.  Uiil.  })  I,  I,  to. 

•  Twenty-one  ytan  It  ihe  agr  racntiooc'l  by  Si.  Lou's  la  ihiii  i 
I*  li«t4e  10  be  tallcil  upon  to  fighl. — EubliscmcnK,  I.it 


>.  chap,  liiii.  ii  II,  ij,  iS.     The  denier  vn 
W  iwglnh  )iart  i/(  lh(  toliilui  tir  itnu. 

*  £i>liliueBicnB,  Liv  i.  chap,  cluvii. 

t  Jor.  Piovin.  Alamao.  cap.  cUvi,  {j  ij,  a?;  cnp.  cUivii.  (EJ,  -Schiti 
P-Jnt.  PiOT.  Smoh.  Lib.  I.  diviii. 

\  •  TU»  nk  WM  ttrfcUy  Uul  ilown  U  cnrly  ils  ihe  linie  af  Frcilrri.:  Ilai 

— FendoT.  Lih.  IL  Tii.  luvii.  {  3. 

*  Jar.  navln.  Alacnjln.  cap.  cccliovi.  j  1.    (E<i.  Schihcri.)— Jtir.  I'n 

I.  Saaon.  liU  I.  c  biii. — Sttchiischc  ^Vcich)lild  ixxv.  6. 
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defendant  was  not  a  native  of  the  territory  in  which  the  action 
was  brought  gave  him  the  privilege  of  refusing  the  appeal.* 
Still,  we  find  the  principle  laid  down  even  in  the  fourteenth 
century  that  cases  of  homicide  could  not  be  determined  in 
any  other  manner.*  There  were  circumstances,  indeed,  in 
which  the  complainant,  if  he  could  bring  the  evidence  of 
seven  witnesses  in  his  favor,  could  decline  the  duel ;  but  if 
he  chose  to  prove  the  charge  by  the  combat,  no  examination 
or  testimony  was  admitted.  In  the  same  way,  if  a  man  was 
slain  while  committing  theft  or  robbery,  and  was  prosecuted 
for  the  crime,  the  accuser  was  not  bound  to  offer  the  duel  if 
he  could  produce  the  evidence  of  seven  witnesses;  but  if  a 
relative  of  the  dead  man  offered  to  vindicate  him  by  combat, 
this  annulled  all  the  evidence,  and  conviction  could  not  be 
had  without  the  battle  ordeal.'  Yet  a  general  rule  is  found 
expressed  to  the  effect  that  it  was  necessary  only  in  cases 
where  no  other  evidence  was  obtainable,  when  the  result 
could  be  safely  left  to  the  judgment  of  Omniscience.* 

In  the  Latin  kingdoms  of  the  East,  and  among  the  Arme- 
nians, who,  curiously  enough,  adopted  the  customs  of  their 
fellow  Christians  from  the  West,  it  would  seem  that  in  both 
the  noble  and  the  roturier  courts,  in  civil  as  well  as  in  crim- 
inal cases,  the  plaintiff  or  prosecutor  was  not  obliged  per- 
sonally to  fight,  but  that  if  one  of  his  witnesses  offered  battle, 
the  defendant  or  accused  was  not  permitted  to  decline  the 
challenge  under  pain  of  losing  his  suit  or  being  condemned. 

•  Jur.  Provin.  Alaman.  cap.  ccxcii.  J  2. — Jur.  Provin.  Saxon.  Lib.  iir. 
c.  xxvi.  xxxiii. 

3  Scd  scias  si  de  perpetrato  homicidio  agitur,  probationem  sine  duello 
non  proccdere. — Richsiich  Landrecht,  cap.  xlix. 

'  Jur.  Provin.  Alaman.  cap.  ccclxxxvi.  jj  28,  29.  (Ed.  Schilteri.) — Jur. 
Prov.  Saxon.  Lib.  I.  art.  64. — Sachsische  Weichbild  art.  Ixxxvii.  Ixxxviii. 

•  Hinc  pervenit  dispositio  de  duello.  Quod  enim  homines  non  vident 
Deo  nihilominus  notum  est  optime,  unde  in  Deo  confidcre  possumus,  eum 
ducllum  secundum  jus  diremlurum. — Jur.  Provin.  Alaman.  cap.  clxviii.  J 
19.     (£d.  Senckenberg.) 
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Pa  the  other  hand,  unless  the  complainant  or  accuser  had  a 
■iincss  vho  was  willing  to  offer  battle,  the  oath  of  denial  of 

c  other  party  was  sufficient,  and  in  criminal  cases  the  accu- 

r  was  sahjected  to  the  ulio. ' 
,  By  the  English   law  of  the  ihirtecnlh  century,  a  man 
Iccusct)  of  crime  had,  in  doubtful  cases  only,  the  right  of 
lection  between  trial  by  jury  and  the  wager  of  battle.    When 

violent  presumption  existed  against  him,  he  was  obliged  to 
pitimti  to  the  verdict  of  a  jury;  but  in  cases  of  suspected 
^(toning,  as  satisfactory  evidence  was  deemed  unattainable, 
^c  AcciBcd  had  only  the  choice  between  confession  and  the 
lOmbat.'  On  the  other  hand,  when  iheappellant  demanded 
ftc  duel,  he  was  obliged  to  make  out  a  probable  case  before 
It  was  granted.*  When  battle  had  been  imaged,  however,  no 
'as  permitted,  and  any  composiiion  between  tlie 
-ti«  (o  avoid  it  was  punishable  by  hne  and  imprisonment' 

sbe  d'Antiochc,  Hantc  Coar,  ch.  U.  xi  xii ;  Assises  del  Boutgco's, 
vii.  (Venice,  1S7GJ.  This  code,  uf  which  ihc  exUlcncc  hat  long 
•ttpceler),  hu  rcctrntly  been  discovered  in  an  Anncnian  vFision 
wh  bjr  S*Bi|Bd.  Ihf  CunstaUc  orArmeniB  Minor,  in  I165,  Tur  Ihe  use  of 
b  fdlow  CDuntiymcn.  It  has  been  published,  witli  a  French  uiin<ilaiian, 
f  the  MeULitaiitl  Society  or  St.  Lauuut.  and  give;,  m  ihe  cusiomary  law 
f  ibt  CtiMwlcrt  ill  *n  earlier  form  than  Ihe  current  lexis  of  ihe  Assi^ct  dc 

.  Lib.  HI.  Tract,  ii.  cap.  iB.— Flela  I.ib.  1.  cap.  »«ii.  jj  2,  3. 
,  lib.  III.  Tract,  ii.  Cap.  IJ  j|  X. 

a  ulerqiie  defiiham  fccerll.  el  icMainm  sit  quod  concnnUli  fue- 
t,  nenjnc  ca|ilalur,  et  I|bi  el  plegii  siii  in  miaericordis. — Ilncl. 

:  cMom  wilh  legnrd  lo  this  varied  Etenlly  affording  10  local  usage. 

kdunct  of  the  (Jouni  of  Forei  in  tJ7oeoneedc»ihe  riyhl  of  avoid- 

ig  Wnle.  cvni  ai  the  Ian  monieni,  by  Siaiisfying  ihe  adveruiry,  Bn<l  jiaying 

c  nt  limy  >o)(. — Chan.  Raynaldi  Com.  Forcns.  c.  4  1  Bciti-inl,  Hisl. 

■  Fmi,  T.  I.  PrravcB,  p.  15).    According  tu  the  cuMomb  of  Lorrit,  in 

||J5,  if  ■  ciiaipmillon  was  cffetted  after  bailie  had  been  gaged  anit  Ivforc 

■>  given,  each  party  |iaid  a  fine  of  two  soui  and  a  half.     If  after 

u  pledged,  Ihe  fine  was  increased  10  seven  sous  and  a  half. — 

I.  Lodov.  Junior,  ann,  1155,  cap.  xiv.     (Iianibeil,  Anciennn 

i.  I-  IS5-) 
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— a  regulation,  no  doubt,  intended  to  prevent  pleaders  from 
rashly  undertaking  it,  and  to  obviate  its  abuse  as  a  means  of 
extortion.  In  accusations  of  treason,  indeed,  the  royal  con- 
sent alone  could  prevent  the  matter  from  being  fought  out.* 
Any  bodily  injury  on  the  part  of  the  plaintiff,  tending  to 
render  him  less  capable  of  defence  or  aggression,  likewise 
deprived  the  defendant  of  the  right  to  the  wager  of  battle, 
and  this  led  to  such  nice  distinctions  that  the  loss  of  molar 
teeth  was  adjudged  not  to  amount  to  disqualification,  while 
the  absence  of  incisors  was  considered  sufficient  excuse,  be- 
cause they  were  held  to  be  important  weapons  of  offence." 
Thus  the  knight  who  demanded  that  his  antagonist  should 
undergo  the  destruction  of  an  eye  to  equalize  the  loss  of  his 
own,  extinguished  in  the  fight  of  Otterbourne,  was  ^strictly 
within  the  privileges  accorded  him  by  law.  Notwithstanding 
these  various  restrictions,  cases  of  treason  were  almost  always  . 
determined  by  the  judicial  duel,  according  to  both  Glanville 
and  Bracton.'  This  was  in  direct  opposition  to  the  custom 
of  Lombardy,  where  such  cases  were  especially  exempted 
from  decision  by  the  sword.* 

In  B(!'arn,  the  duel  was  permitted  at  the  option  of  the 
accuser  in  cases  of  murder  and  treason,  but  in  civil  suits  only 
in  default  of  testimony.*  That  in  such  cases  it  was  in  com- 
mon use  is  shown  by  a  treaty  made,  in  the  latter  part  of  the 
eleventh  century,  between  Centulla  I.  of  B^arn  and  the  Vis- 
count of  Soule,  in  which  all  doubtful  questions  arising  be- 
tween their  respective  subjects  are  directed  to  be  settled  by 
the  combat,  with  the  singular  proviso  that  the  combatants 
shall  be  men  who  have  never  taken  part  in  war.*     In  the 

*  Fleta  Lib.  11.  cap.  xxi.  J  2. 

*  Jkacton.  Lib.  ill.  Tract,  ii.  cap.  24  J  4. — Ilujusmodi  vero  dentes  mul- 
lum  adjuvant  ad  devincendum. 

3  Glanvil.  Lib.  XI v.  cap.  i. — Bracton.  Lib.  ill.  Tract,  ii.  cap.  3  §  I. 

*  Feudor.  Lib.  II.  Tit.  xxxix. 

5  For  de  Morlaas,  Rubr.  xxxviii.  xxxix. 

6  Marca,  I  list,  dc  Hdarn,  p.  293.     (Mazure  el  Haloulet.) 
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llinecmh  century,  however,  a  provision  occurs  whitli  must 
Mvc  grcilly  reduced  Ihe  number  or  duels,  as  it  imposed  a. 
fine  of  only  §i]iiccn  sous  on  the  party  who  made  default, 
while,  if  vantiitiihed,  he  was  visited  wilh  a  mulct  of  sixty 
i  and  the  forfeiture  of  his  arms,'  In  the  neighboring 
rgion  of  Bigorrc  an  exemption  was  allowed  in  favor  of  the 
idow  whose  husband  had  been  slain  in  war.  Until  she 
urried  or  her  sons  were  of  a^e  to  bear  arms,  she  was  ex- 
mpt  from  nU  legal  proc«K — a  provision  evidently  intended 
}  relieve  her  from  the  duel   in  which  suits  were  liable  to 

minate.' 

•  In  some  regions,  greater  restrictions  were  imposed  on  the 
Icility  fur  such  appeals  to  the  sword.  In  Catalonia,  for 
Umce,  the  judge  alone  had  the  power  of  deciding  whether 
iry  should  tic  pcrmiucd.' nnd  a  similar  right  was  reserved 
B  doubtful  caws  to  the  podesift  in  a  code  of  laws  enacted  at 
^etona  in  1128.'  This  must  often  have  prevented  the  injus- 
ice  inherent  in  the  sysilem,  ajid  an  equally  prudent  reserve 
s  exhil>iie<l  in  a  statute  of  Montpcllier,  which  required  ihe 
KDI  of  both  parties.*  On  Ihe  other  hand,  in  Normandy, 
^  the  commencement  of  the  thirteenth  century,  many  cases 
■laiing  to  real  estate  were  examined  in  the  first  instance  by 
Bjury  uf  twelve  men,  and.  if  they  failed  of  an  unanimous 
ilict,  the  question  was  decided  by  the  duel,  whether  the 
lie»  vcjc  willing  or  not.* 
r  From  a  very  early  period,  a  minimum  limit  of  value  w;is 
iblistied,  below  which  a  pugnacious  pleader  was  not  al- 
|p<ved  to  put  the  life  or  limb  of  his  adversary  in  jeopardy. 
~%is  varied  of  course  with  the  race  and  the  period.     Thus, 

■  F<ird«  Morliu,  Rulir.  Ir. 

*  Dc  Lagrite,  Ilia,  du  Diaii  <tani  let  Pyr^nici,  Puis,  tSuj,  [i.  68. 
»  UWl,  Caiilan.  MS.     (I>u  Cange.J 

•  Ucu  ■(Utrio  ilcwnniniitio  duellnoi,  vcl  judicium  jinlica!».     Lib.  Juris 
L  Vcfoiuc,  cap.  78  (p.  Gj) 

[,  Montitjini.  ann.  1304.     {Du  Cati(;ir.) 

I  tic  Normauilic,  ^Hjt'm  (Etlilion  .Marniei). 
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among  the  Angli  and  Werini,  the  lowest  sum  for  which  the 
combat  was  permitted  was  two  solidi,*  while  the  Baioarians 
established  the  limit  at  the  value  of  a  cow.*  In  the  tenth 
century,  Otho  II.  decided  that  six  solidi  should  be  the 
smallest  sum  worth  fighting  for.'  The  laws  of  Henry  I.  of 
England  decreed  that  in  civil  cases  the  appeal  of  battle 
should  not  lie  for  an  amount  less  than  ten  solidi.^  In  France, 
Louis-le-Jeune,  by  an  edict  of  1168,  forbade  the  duel  when 
the  sum  in  debate  was  less  than  five  sous,*  and  this  remained 
in  force  for  at  least  a  century. •  The  custom  of  Normandy 
in  the  thirteenth  century  specifies  ten  sous  as  the  line  of 
demarcation  between  the  *Mex  apparens"  and  the  **lex 
simplex"  in  civil  suits,'  and  the  same  provision  retains  its 

*  L.  Anglior.  ct  Werinor.  Tit.  xv.  The  variations  in  the  coinage  are 
so  numerous  and  uncertain,  that  to  express  the  values  of  the  solidus  or  sou, 
at  the  different  periods  and  among  the  different  races  enumerated,  would 
occupy  too  much  space.  In  general  terms,  it  may  l)e  remarked  that  the 
Carlovingian  solidus  was  the  twentieth  part  of  a  pound  of  silver,  and,  ac- 
cording to  the  researches  of  Guerard,  was  equivalent  in  purchasing  power 
to  about  thirty-six  francs  of  modern  money.  The  marc  was  half  a  pound 
of  silver. 

*  L.  Baioar.  Tit.  viii.  cap.  ii.  J  5;  cap.  iii. 
'  L.  Longobard.  Lib.  ii.  cap.  Iv.  J  37. 

«  L.  Henrici  I.  cap.  59. 

5  Isambert,  Ancicnnes  Lois  Fran^aises,  L  162.  This  occurs  in  an  edict 
abolishing  sundry  vicious  customs  of  the  town  of  Orleans.  It  was  proba- 
bly merely  a  local  regulation,  though  it  has  been  frequently  cited  as  a 
general  law. 

6  Livres  de  Jostice  et  de  PIct,  Liv.  xix.  Tit.  xvii.  J  3,  Tit.  xxii.  §  4,  Tit. 
xxxviii.  ^  3.  See  also  a  coutumicr  of  Anjou  of  the  same  period  (Anciens 
Usages  d' Anjou,  ?  32. — Marnier,  Paris,  1853). 

The  *•  Livre  de  Jostice  et  de  Plet"  was  the  production  of  an  Orl^annais, 
which  may  account  for  his  affixing  the  limit  prescribed  by  the  edict  of 
Louis-le-Jeune.  The  matter  was  evidently  regulated  by  local  custom, 
since,  as  we  have  already  seen,  his  contemporary,  Beaumanoir  (cap.  Ixiii. 
J  II),  names  twelve  deiiiers,  or  one  sou,  as  the  minimum. 

^  Cod.  Leg.  Norman.  P.  11.  cap.  xxi.  §  7  (Ludcwig,  Reliq.  MSS.  VI I, 
307).  The  judgment  of  (iod  was  frecjuently  styled  "Lex  apparcns"  or 
*•  paribilis." 
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place  in  the  Coutumier  in  use  until  the  sixteenth  century.* 
In  the  Latin  States  of  the  East  founded  by  the  Crusaders,  the 
minimum  was  a  silver  marc  in  cases  of  both  nobles  and  ro- 
turiers.*  A  law  of  Aragon,  in  1247,  places  the  limit  at  ten 
sous."  By  the  criminal  procedure  in  England,  at  about  the 
same  period,  the  duel  was  prescribed  only  for  cases  of  felony 
or  crimes  of  importance,  and  it  was  forbidden  in  trifling 
misdemeanors.^  The  conte:nporary  law  of  Suabia  pro- 
vides that  in  accusations  of  personal  violence,  the  duel  was 
not  to  be  allowed,  unless  the  injury  inflicted  on  the  com- 
plainant had  been  sufficiently  serious  to  cause  permanent 
maiming,*  thus  showing  how  thoroughly  different  in  spirit 
was  the  judicial  combat  from  the  modern  code  of  honor 
which  has  been  affiliated  upon  it. 

As  regards  the  inferior  classes  of  society,  innumerable 
documents  attest  the  right  of  peasants  to  decide  their  quar- 
rels by  the  ordeal  of  battle.  By  the  old  Lombard  law, 
slaves  were  allowed  to  defend  themselves  in  this  manner;* 
and  they  could  even  employ  the  duel  to  claim  their  liberty 
from  their  masters,  as  we  may  infer  frum  a  law  of  King 
Grimoald  denying  this  privilege  to  those  who  could  be 
proved  to  have  served  the  same  master  for  thirty  continuous 
years.'  Similarly,  among  the  Frisians,  a  litus  claiming  his 
liberty  was  allowed  to  prove  it  against  his  master  with  arms.^ 
The  institutions  of  feudalism  widered  the  distance  between 
the  different  classes  of  society,  and  we  have  already  seen 
that,  in  the  thirteenth  century,  serfs  were  enfranchised  in 

'  Anc.  Coutum.   dc  Normandie,  cap.  87  (Hourdot  dc  Richclwurg,  IV. 

55  >• 

•  Assises  dc  Jerusalem,  cap.  149. — Assises  d'. A mioche,  HauleCour,  ch. 

ix. ;  Assises  des  Bourgeois,  ch.  vi. 

»  I^ws  of  Huescar,  by  Don  Jayme  1.  (l)u  Can|;e.  s.  v.  Tortia.) 

•  Bracton.  Lib.  \\\,  Tract,  ii.  cap.  19  J  6,  cf.  cap.  23  \  2. 

'  Jur.  Provin.  Alaman.  cap.  clxxii.  ^  20.   (Kd.  Senckcnberg.) 

•  l«  I^ngobard.  Lib.  I.  Tit.  xxv.  §  49. 

1  Ibid.  Lib.  I.  Tit.  ix.  J  38.  *  L.  Kiision.  Til.  xi.  ca;\  iii. 
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order  to  enable  them  to  support  their  testimony  by  the  com- 
bat ;  yet  this  was  only  the  result  of  inequality  of  rank.  In 
the  time  of  Beaumanoir  (1283),  though  an  appeal  would 
not  lie  from  a  serf  to  a  freeman,  it  may  be  safely  inferred 
from  the  context  that  a  combat  could  be  legally  decreed 
between  two  serfs,  if  the  consent  of  their  masters  were 
obtained,'  and  other  contemporary  authorities  show  that  a 
man  claimed  as  a  serf  could  defend  his  freedom  with  the 
sword  against  his  wouM-be-master.*  Even  Jews  were  held 
liable  to  the  appeal  of  battle,  as  we  learn  from  a  decision 
of  1207,  preserved  in  an  ancient  register  of  assizes  in  Nor- 
mandy,' and  they  no  doubt  purchased  the  exemption,  which 
was  granted  to  them,  except  in  cases  of  flagrant  murder,  by 
Philippe-le-Long,  as  a  special  favor,  in  1317.* 

Difl*erence  of  condition  thus  became  an  impediment  to  the 
duel,  and  formed  the  subject  of  many  regulations,  varying 
with  circumstance  and  locality.  The  free  mountaineers  of 
B(»arn,  as  has  been  seen,  placed  the  prince  and  the  subject 
on  an  equality  before  the  law,  but  this  was  a  rare  example 
of  independence,  and  the  privileges  of  station  were  some- 
times exhibited  in  their  most  odious  form.  In  France,  for 
instance,  while  the  battle  trial  could  take  place  between  the 
gentilhomme  and  the  vi/ain,  the  former  was  secured  by  the 
distinction  that  if  the  villein  presumed  to  challenge  him,  he 
enjoyed  the  right  of  fighting  on  horseback  with  knightly 
weapons,  while  the  challenger  was  on  foot  and  armed  only 
with  shield  and  staff;  but  if  the  gentleman  condescended  to 

'  Coutumes  du  Beauvoisis,  cap.  Ixiii.  J  i. — The  consent  of  the  mnster 
was  neccssnry  to  authorize  the  risk  of  lo'^s  which  he  incurred  by  his  serf 
venturing  to  cnjjage  in  the  duel.  Thus,  in  a  curious  case  which  occurred 
in  1293,  •*  idem  Droetus  corjnis  suum  ad  ducllum  in  quo  pcrire  p>o&set  ob- 
ligare  non  poterat  sine  nostri  liccntia  .speciali." — Actes  du  Parlement  de 
Paris,  I.  446. 

•  Livrcs  de  Jostice  et  de  Plet,  Liv.  xix.  Tit.  13. — Tabul.  Vindocincns. 
cap.  159.   (Du  Cange,  s.  v.  adj-amire.) 

*  Assises  de  TEchiquier  de  Normandie,  p.  174.     (Marnier.) 

♦  f  Aurifere,  Table  Chron.  des  Ordonnances,  p.  105. 
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challenge  the  villein,  they  met  on  equal  terms.*     This  last 
regulation  was  however  enforced  with  impartial  justice,  for 
Beaumanoir  mentions  a  case   in  which  a  gentleman  chal- 
lenged a  roturier,  and  presented  himself  in  the  lists  mounted 
and  armed  with  his  knightly  weapons.     The  defendant  pro- 
tested against  this  illegal  advantage,  and  the  judges  decided 
that  the  gentleman  had  forfeited   his  horse  and  arms,  and 
that  if  he  desired  to  continue  the  combat  he  must  do  so  in 
the  condition  in  which  he  was  left  by  the  disarmament — in 
his  shirt  without  armor   or  weapons,  while  his   adversary 
should  retain  coat  of  mail,  target,  and  club.*     The  barbarous 
injustice  of  the  general  rule,  moreover,  was  by  no  means  of 
universal    application.     Pierre  de   Fontaines,  for   instance, 
directs  that  in  cases  of  appeal  from  a  roturier  to  a  gentleman 
the  combat  shall  take  place  on  foot  between  champions ;' 
and  I  find  a  case  recorded  in  1280,  in  which  :\.  femme  de  corps 
of  Aimeri  de  Rochechouart  accused  the  Sire  de  Montr icher 
of  burning  her  houses,  and  as  the  duel  was  adjudged  she 
placed  in  the  lists  an  armed  and   mounted   knight  as  her 
champion,  to  whom  no  objection  seems  to  have  been  made.* 
Throughout  both  Northern  and  Southern  Germany,  where 
the  minute  distinctions  of  birth  were  guarded  with  the  most 
jealous  care  from  a  very  early  period,  the  codes  of  the  thir- 
teenth century,  including  even  the  burgher  laws,  provided  that 
a  difference' of  rank  permitted  the  superior  to  decline  the 
challenge  of  an  inferior,  while  the  latter  was  obliged  to  ac- 
cept the  appeal  of  the  former.     So  thoroughly  was  this  prin- 
ciple carried  into  practice,  that,  to  compel  the  appearance  of 
a  Scmperfri^  or  noble  of  sixteen  quarterings,  the  ai)pellant 
was  obliged  to  prove  himself  of  equally  untarnished  descent.* 

»  Beaumanoir,  op.  cil.  cap.  Ixi.  W  9,  10.  — Elabli.ssomcnts  do  S.  Louis, 
Liv.  I.  chap.  Ixxxii. 
«  lieaumanoir,  Cout.  du  Beauvoisis,  cap.  Ixiv.  ij  ?. 
'  Conscil.  ch.  xxi.  Tit.  xiv. 

•  Aacs  du  Parlement  do  Paris,  T.  1.  No.  2269  A.  p.  217. 

•  Jur.  Provin.  Saxon.  Lib.  i.  c.  50,  62.  Lib.  m.  c.  29,  ()5. — Sachsischc 

12* 
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In  the  same  spirit  a  Jew  could  not  decline  the  appeal  of 
battle  offered  by  a  Christian  accuser,  though  we  may  safely 
infer  that  the  Jew  could  not  challenge  the  Christian.^  So, 
in  the  Latin  kingdom  of  Jerusalem,  the  Greek,  the  Syrian, 
and  the  Saracen  could  not  challenge  the  Frank,  but  could 
not,  in  criminal  cases,  decline  the  challenge  of  a  Christian, 
though  they  might  in  civil  suits.*  In  Aragon,  no  judicial 
duel  was  permitted  between  a  Christian  and  a  Jew  or  a  Sara- 
cen,' while  in  Casiile  both  combatants  had  to  be  gentlemen, 
quarrels  between  parties  of  different  ranks  being  settled  by 
the  courts.*  On  the  other  hand,  in  Wales,  extreme  differ- 
ence of  rank  was  held  to  render  the  duel  necessary,  as  in 
cases  of  treason  against  a  lord,  for  there  the  lord  was  plain- 
tiff against  his  vassal,  and  as  no  man  could  enter  into  law 
with  his  lord,  the  combat  was  considered  the  only  mode  of 
prosecution  befitting  his  dignity.* 

There  were  three  classes — women,  ecclesiastics,  and  those 
suffering  under  physical  incapacity — with  whom  personal 
appearance  in  the  lists  would  appear  to  be  impossible.  When 
interested   in  cases    involving   the  judicial  duel  they  were 

Wcichbild  xxxiii.  xxxv.  Jur.  Provin.  Alaniann.  cap.  ccclxxxv.  jj  14, 15. 
(Ed.  Schiller.)  According  to  some  M.SS.  of  the  latter,  however,  this 
privilege  of  declining  the  challenge  of  an  inferior  was  not  allowed  in  cases 
of  homicide. — "  Ibi  cnim  corpus  corpori  opponitur." — cap,  liii.  }  4.  (Ed. 
Senckenberg. )  On  the  other  hand,  a  constitution  of  Frederic  Barbarossa, 
issued  in  1168  and  quoted  above,  forbids  the  duel  in  capital  cases,  unless 
the  adversaries  are  of  equal  birth. 

^  Jur.  Prov.  Alamann.  cap.  cclviii.  J  20.  (Ed.  Schiller.) — We  have  al- 
ready seen  that  the  converse  of  ihis  rule  was  introduced  in  England,  as 
regards  questions  between  Frenchmen  and  Englishmen,  by  William  the 
Conqueror. 

«  Quia  surien  et  greci  in  omnibus  suis  causis,  pneter  quam  in  criminali- 
bus  excusanlur  a  duello. — Assises  do  Jerusalem,  Baisse  Court,  cap.  269. 

3  Laws  of  llucscar,  ann.  1247.     (Du  Cangc  s.  v.  Torna.) 

*  Las  Sicte  Partidas,  P.  vii.  Tit.  iii.  1.  3. 

*  Anomalous  Laws,  Book  xiv.  chap.  xiv.  J  I.   (Owen  IL  625.) 
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therefore  allowed  the  privilege  of  substituting  a  champion, 
who  took  their  place  and  did  battle  for  the  justice  of  their 
cause.  So  careful  were  legislators  to  prevent  any  failure  in 
the  procedure  prescribed  by  custom,  that  the  North  German 
law  provided  that  the  dead  when  prosecuted  could  appear 
in  the  lists  by  substitutes,'  and  the  Assises  de  Jerusalem  or- 
dered the  suzerain  to  supply  the  expenses  for  forty  days, 
when  a  suitor  unable  to  fight  was  also  too  poor  to  pay  for  a 
champion  to  take  his  place;  and  when  a  murdered  man  left 
no  relatives  to  prosecute  the  murderer,  the  suzerain  was  like- 
wise obliged  to  furnish  the  champion  in  any  trial  that  might 
arise.*  Equally  directed  to  the  same  purpose  was  the  Ger- 
man law  which  provided  that  when  a  crippled  defendant 
refused  or  neglected  to  procure  a  substitute,  the  judge  was  to 
seize  one-half  of  his  property  with  which  to  pay  the  services 
of  a  gladiator,  who  could  claim  nothing  more.*  Guardians 
of  women  and  minors,  moreover,  were  bound  to  furnish 
battle  in  their  behalf.* 

Women,  however,  did  not  always  restrict  themselves  to 
fighting  thus  vicariously.  The  German  laws  refer  to  cases 
in  which  a  woman  might  demand  justice  of  a  man  personally 
in  the  lists,  and  not  only  are  instances  on  record  in  which 
this  was  done,  as  in  a  case  at  Berne  in  1228,  in  which  the 
woman  was  the  victor,*  but  it  was  of  sufficiently  frequent 
occurrence  to  have  an  established  mode  of  procedure,  which 
is  preserved  to  us  in  all  its  details  by  illuminated  MSS.  of 
the  period.*  The  chances  between  such  unequal  adversaries 
were  adjusted  by  burying  the  man  to  his  waist,  lying  his  left 
hand  behind  his  back,  and  arming  him  only  with  a  mace, 

»  Jur.  Provin.  Saxon.  Lib.  I.  art.  48. 

•  Av»is<rs  de  Jerusalem,  cap.  266,  267. 

•  Jur.  I*rovin.  Alamann.  cap.  Ix.  J  5. 

•  Jur.  IVovin.  Saxon.  Lib.  i.  c.  42,  43. 

•  Iklitz  de  Ducllis  (iermanorum  p.  9.   (Vilcml)crgnc,  1717. ) 

•  Jur.  IVovin.  Abmann.  cap.  ccxxix.  §  2.      This  ch.iptcr  is  omitted  in 
the  French  version  of  the  Speculum  Sucvicum. 


I40  THE   WAGER   OF   BATTLE. 

while  his  fair  opponent  had  the  free  use  of  her  limbs  and 
was  provided  with  a  heavy  stone  securely  fastened  in  a  piece 
of  stuff.* 

The  liability  of  ecclesiastics  to  the  duel  varied  with  the 
varying  relations  between  the  church  and  state.  As  early  as 
the  year  819,  Louis-le-D^»bonnairc,  in  his  additions  to  the 
Salic  law,  directs  that,  in  doubtful  cases  arising  between  lay- 
men and  ecclesiastics,  the  duel  between  chosen  witnesses 
shall  be  employed,  but  that  when  both  parties  are  clerical  it 
shall  be  forbidden.  *  This  restriction  was  not  long  observed. 
A  decree  of  the  Emperor  Guy,  in  892,  gives  to  churchmen 
the  privilege  of  settling  their  quarrels  either  by  combat  or 
by  witnesses,  as  they  might  prefer;'  and,  about  the  year  945, 
Alto  of  Vercelli  complains  that  the  tribunals  allowed  to  eccle- 
siastics no  exemption  from  the  prevailing  custom.*  Yet  so 
far  was  this  from  being  deemed  a  hardship  by  the  turbulent 
spirits  of  the  period,  that  clerks  not  infrequently  disdained 
to  sustain  their  rights  by  the  intervention  of  a  champion, 
and,  yielding  to  warlike  inspirations,  boldly  entered  the  lists 
themselves.  In  1080  the  Synod  of  Lillebonne  adopted  a 
canon  punishing  by  a  fine  such  belligerent  churchmen  as  in- 
dulged in  the  luxury  of  duels  without  having  first  obtained 
from  their  bishops  a  special  license  authorizing  it.'     About 

*  Konigswarter,  op.  cit.  p.  221  — In  many  places,  however,  crimes  which 
a  man  was  forced  to  disprove  by  combat  were  subject  to  the  ordeal  of  hot 
iron  or  water  when  the  accused  was  a  woman.  Thus,  by  the  Spanish  law 
of  the  thirteenth  ceniur)*,  **  -Mugcr  .  .  salvese  porfierro  caliente;  e  si  varon 
fuere  legador  .  .  salvese  por  lid." — Fuero  de  Baeya.  (Villadiego,  Fuero 
Juzgofol.  3i7*.j 

*  Capit.  Ludov.  Pii  I.  ann.  S19,  cap.  X. 
8  Ughelli,  T.  II.  p.  122  ^I)u  Cange). 

*  Addunt  in>uper,  tjuoniam  si  aliquis  militum  sacerdotes  Dei  in  crimine 
pulsaverit  per  pugnam  sive  singulari  certamine  esse  decemendum  — De 
Pressuris  Eccles. 

*  Clericus  ...  si  ducllum  sine  episcopi  licentia  susce|>erit  .  .  .  aut  as- 
sultum  fecerit,  episcopis  per  pecuniam  eraendetur. — Orderic.  Vital.  P.  Ii. 
^  »»*-  V.  c.  5. 
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the  same  period,  Geoflfry,  Abbot  of  Vendome,  in  a  letter  to 
the  Bishop  of  Saintes,  complains  of  one  of  his  monks  who 
had  fought  in  a  judicial  duel  with  a  clerk  of  Saintes.*  The 
practice  continued,  and  though  forbidden  by  Pope  Innocent 

II.  in  1 140,' Alexander  III.  and  Clement  III.  found  it  neces- 
sary to  repeat  the  prohibition  before  the  close  of  the  century.' 
Yet  Alexander,  when  appealed  to  with  respect  to  a  priest  of 
the  Campagna  who  had  lost  a  finger  in  a  duel,  decided  that 
neither  the  offence  nor  the  mutilation  debarred  him  from  the 
exercise  of  his  sacerdotal  functions,  and  only  directed  him 
to  undergo  due  penance.*  The  progress  of  the  age,  how- 
ever, was  shown  when,  about  thirty  years  afterwards,  Celestin 

III.  pronounced  sentence  of  deposition  in  a  similar  case 
submitted  to  him  ;*  and  this  was  formally  and  peremptorily 
confirmed  by  Innocent  III.  at  the  great  council  of  Lateran 
m  1215.* 

That  the  peaceful  ministers  of  Christ  should  vindicate 
their  rights  with  the  sword,  either  personally  or  by  proxy, 
was  a  sacrilege  abhorrent  to  pious  minds.  As  early  as  the 
middle  of  the  ninth  century,  Nicholas  I.,  who  did  so  much 
10  establish  the  supremacy  of  the  church,  endeavored  to 
emancipate  it  from  this  necessity,  and  declared  that  the  duel 
was  not  recognized  by  the  ecclesiastical  law.^  The  utmost 
privilege  which  the  secular  law  accorded  the  clergy,  how- 
ever, was  the  right  of  presenting  a  champion  in  the  lists, 
which  zealous  churchmen  naturally  resented  as  an  arbitrary 
injustice.'  How  thoroughly  it  was  carried  out  in  practice, 
notwithstanding  all  remonstrances,   is  shown   by  a  charier 

'  (ioffml.  Vindocinens.  Lib.  m.  Epist.  39.  «  Du  ('anj;e. 

•  Ut  cicrici  non  pugncnt  in  duello,  iicc  pro  sc  puj;ilcs  introduccnl. — 
Chron.  S.  .Egid.  in  Hrunswig. — Can.  i.  Extra,  Lib.  v.  Til.  .viv. 

•  Can.  I.  Extra,  Lib.  I.  Tit.,  xx. 
^  Can.  2  Extra,  Lib.  v.  Tit.  xiv. 

•  Concil.  I^tcran.  IV'.  can.  18. 

•  Cap.  Monomachiam  caus.  ir,  q.  5. — Nicolai  PP.  1.  Epist.  14S. 

•  .\tton.  Vercell.     Dc  Prcssuris  Ecclcs.  Pt.  I. 
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granted  in  1024  by  St.  Stephen  of  Hungary  to  the  monas- 
tery of  St.  .\drian  of  Zala,  by  which,  among  other  privileges, 
the  pious  king  bound  himself  to  supply  a  champion  in  all 
suits  against  the  abbey,  in  order  that  the  holy  meditations  of 
the  monks  might  not  be  interrupted.'  Not  long  after,  in 
^o33f  the  celebrated  abbey  of  St.  Clement  at  Pescara  was 
involved  in  a  dispute  concerning  some  lands  which  had  been 
cut  off  from  its  i)ossession5  by  a  change  in- the  course  of  the 
the  river  Pescara,  and  had  been  seized  by  the  lords  of  the 
contiguous  territory.  At  an  assembly  of  the  magnates  of  the 
district  it  was  adjudged  that  the  matter  must  be  settled  by  the 
duel.  The  night  before  the  combat  was  to  take  place  the 
holy  abbot  Guido,  after  enjoining  earnest  prayers  by  all  the 
monks,  sallied  forth  alone  to  the  banks  of  the  stream  and 
stretching  forth  his  staff  adjured  the  waters  to  repair  the  evil 
which  they  had  wrought  under  the  impulsion  of  the  devil. 
The  river  forthwith  returned  to  its  old  channel,  and  next 
morning  the  multitude  which  assembled  to  witness  the  com- 
bat were  astounded  to  see  the  miracle.  The  godless  men 
who  had  seized  on  the  possessions  of  the  church  humbly 
sought  pardon  for  their  sin,  and  the  abbey  remained  in  quiet 
enjoyment  of  its  rights.' 

The  scandal  of  maintaining  the  claims  of  the  church  by 
carnal  weapons  and  bloodshed  was  not  soon  suppressed.  In 
1 1 12  we  find  a  certain  Guillaume  Maumarel,  in  a  dispute 
with  the  chapter  of  Paris  concerning  some  feudal  rights  over 
the  domain  of  Sucy,  appearing  in  the  court  of  the  Bishop  of 
Paris  for  the  purpose  of  settling  the  question  by  the  duel, 
and  though  the  matter  was  finally  compromised  without 
combat,  there  docs  not  seem  to  have  been  anything  irregular 
in  his  proceeding.'  So,  about  the  same  period,  in  a  case 
between  the  abbey  of  St.  Aubin  in  Anjou  and  a  neighboring 

'  Ch.irl.  S.  Stephani.  (Balthyani,  Legg.  Eccles.  Hung.  T.  I.  p.  384.) 
2  Chron.  Pi.scariens.  Lib.  II.  (D'Acher)-,  II.  951.) 
*  Cartulaire  de  I'Eijlise  de  Paris,  1.  378. 
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knight,  involving  some  rights  of  property,  the  monks  not 
only  challenged  their  adversary,  but  the  duel  was  held  in  the 
seignorial  court  of  another  monastery;'  and  in  1164,  we  find 
a  duel  decreed  at  Monza,  by  the  Archbishop  of  Cologne  as 
chancellor  of  Italy,  between  an  abbey  and  a  layman  of  the 
vicinity.*  That  such  cases,  indeed,  were  by  no  means  un- 
common is  shown  by  their  special  prohibition  in  1195  ^Y 
Celestin  111.'  Yet,  notwithstanding  the  repeated  efforts  of 
the  Holy  See,  it  was  almost  impossible  for  the  church  to 
exempt  itself  from  the  universal  liability.  Though  in  11 74 
Louis  VII.  granted  a  special  privilege  of  exemption  to  the 
church  of  Jusiers  and  its  men,  on  the  ground  that  he  was 
bound  to  abrogate  all  improper  customs,*  still  no  general 
reform  appears  to  have  been  practicable.  In  1239  a  knight 
of  Orleans,  Gui  de  €antillac,  testified  before  the  royal  coun- 
'cil  that  the  chapter  of  Saint-Aignan  had  appealed  him  in 
wager  of  battle.*  As  late  as  the  year  1245,  some  vassals  of 
the  chapter  of  Notre  Dame  at  Paris  denied  the  service  due 
by  them,  and  demanded  that  the  claim  of  the  chapter  should 
be  made  good  by  the  wager  of  battle.  That  they  had  a 
legal  right  to  do  so  is  shown  by  the  fact  that  the  churchmen 
were  obliged  to  implore  the  intervention  of  the  Pope ;  and 
Innocent  IV.  accordingly  granted  to  the  chapter  a  special 
privilege,  in  which,  on  the  ground  that  single  combats  were 
forbidden  by  the  canons,  he  declared  that  the  church  of 
Notre  Dame  should  be  entitled  to  prove  its  rights  by  wit- 
nesses, deeds,  and  other  legitimate  proofs,  notwithstanding 
the  custom  existing  to  the  contrary.'  It  was  probably  his 
interference  in  this  case  that  led  him  a  few  years  later,  in 

'  The  charter  recording  the  suit  and  its  results  is  given  by  Baluzc  and 
Mansi,  Miscell.  III.  59. 

•  Ibid.  p.  134.  '  Can.  I  Kxtra,  Lib.  v.  Til.  xxxv. 

•  Du  lioj-s,  Droit  Criminel  dcs  Peuples  Modernes,  II.  1S7. 

*  .'Vcles  du  I*arlement  de  Paris,  T.  I.  p.  cccvii.     ( I'aris,  1S6;.) 

*  Conlraria  consuetudinc  non  ol)stanlc. — Cart,  dc  i'K^lisc  do  P.iri-;,  II. 

393-4. 


144  THE   WAGER   OF   BATTLE. 

1252,  to  issue  a  decretal  in  which  he  pointed  out  the  mani- 
fest hardship  of  forcing  the  clergy  in  France,  when  prose- 
cuting such  claims  against  their  serfs,  to  have  recourse  to 
the  duel,  and  thus,  under  the  canon  law,  to  forfeit  their  posi- 
tions. To  remedy  this  he  proclaimed  as  a  general  rule  that 
all  verdicts  should  be  void  when  obtained  against  clerks 
either  by  means  of  the  duel  or  through  reason  of  their  refus- 
ing the  combat.*  In  this,  Innocent  was  consistent,  for  one 
of  the  accusations  which  he  had  brought  against  the  Emperor 
Frederic  II.  when  the  latter  was  deposed  at  the  Council  of 
Lyons  in  1245  was  that  he  had  forced  ecclesiastics  to  undergo 
the  duel,  to  the  confusion  of  all  distinctions  between  clerk 
and  layman.'  Yet  even  a  century  later,  when  the  judicial 
duel  was  going  out  of  fashion,  a  bishop  of  Li^ge  so  vexed 
the  burghers  of  Louvain,  by  repeated  citations  to  the  com- 
bat to  settle  disputed  questions,  that  John  III.  Duke  of  Bra- 
bant was  obliged  to  appeal  to  the  Emperor  Charles  IV.,  who 
accordingly  wrote  to  the  bishops  of  Treves,  Cambrai,  and 
Verdun  desiring  them  to  find  some  means  of  putting  an  end 
to  the  bellicose  tendencies  of  their  episcopal  brother.' 

The  customs  and  prejudices  of  the  time  were  evidently  too 
strong  to  be  easily  eradicated.  It  is  therefore  not  surprising 
to  find  that  the  prelates,  acting  in  their  capacity  of  temporal 
seigneurs,  should  have  been  accustomed  to  award  the  duel 
as  freely  as  any  other  form  of  legal  procedure.  To  do  this 
was  not  only  one  of  the  privileges  which  marked  the  feudal 
superior,  but  was  also  a  source  of  revenue  from  the  fees  and 
penalties  thence  accruing,  and  these  rights  were  as  eagerly 
sought  and  as  jealously  guarded  by  the  spiritual  lords  as  by 
the  warlike  barons.  It  would  scarce  be  necessary  to  multi- 
ply instances,  but  I  may  mention  a  charter  granted  by  Fulk 
Nera,  Count  of  Anjou,  about  the  year  1010,  bestowing  these 

•  Archives  Administratives  de  Reims,  T.  I.  p.  733. 

«  Harduin.  Concil.  VII.  3S4. 

'  Proost,  Legislation  dcs  Jugements  de  Dieu,  p.  19. 
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rights  on  the  abbey  of  Beaulieu  in  Touraine/  and  one  by  the 
Emperor  Henry  HI.,  in  1052,  to  the  bishop  and  church  of 
Volterra  in  Italy.*  Some  conscientious  churchmen  objected 
to  a  practice  so  antagonistic  to  all  the  teachings  of  the  re- 
ligion of  which  they  were  professors,  and  lifted  up  their 
voices  to  check  the  abuse.  Thus,  about  the  close  of  the 
eleventh  century,  we  find  the  celebrated  canonist,  St.  Ivo  of 
Chartres,  rebuking  the  Bishop  of  Orleans  for  ordering  the 
combat  to  decide  an  important  suit  in  his  court.'  Ivo  even 
carried  out  his  principles  to  the  sacrifice  of  the  jurisdiction 
usually  so  dear  to  the  prelates  of  his  day,  for  in  another  case 
he  refused  to  give  judgment  because  it  necessarily  involved 
a  trial  by  battle,  and  he  eluded  the  responsibility  by  trans- 
ferring the  catise  to  the  court  of  the  Countess  of  Chartres.* 
A  century  later  the  celebrated  Peter  Cantor  resolutely  de- 
clared that  as  a  priest  he  would  in  no  case  furnish  relics  on 
which  the  preliminary  oaths  were  to  be  taken,  for  churchmen 
were  prohibited  from  being  concerned  in  bloodshed.*  These 
precepts  and  examples  were  equally  unavailing.  Church- 
men continued  to  award  the  wager  of  battle,  and  resolutely 
resisted  any  invasion  of  their  privileges.  In  11 50  the  statutes 
of  the  chapter  of  Lausanne  direct  that  all  duels  shall  be 
fought  before  the  provost — and  the  provost  was  Arducius, 
Bishop  of  Geneva.*  Even  in  the  thirteenth  century,  in  the 
archbishop's  court  or  officiality  of  Rheims,  the  duel  was  a 
matter  of  course  ;^  and  a  case  is  recorded,  occurring  in  1224, 

•  I)u  Cangc,  8.  V.  Bellum. 

■  Muratori,  Antiq.  Ital.  Dissert.  39. — Among  various  other  examples 
given  l)y  the  same  author  is  one  of  the  year  loio,  in  which  the  court  of 
the  bishop  of  Aretino  grants  the  combiU  to  decide  a  case  between  a  monas* 
tery  and  a  layman. 

•  Ivon.  Epist.  cxlviii.  *  Ivon.  Epist.  ccxlvii. 

•  Pet.  Cantor.  Verb.  Abbrcviat.  cap.  Ixxviii. 
«  Migne's  I»atrologia,  T.  188,  p.  1287. 

^  Lib.  lYact.  dc  Consuetud.  Remens.  passim .  (Archives  Lt5gisl.  de 
Reims. ) 
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in  a  dispute  about  the  ownership  of  a  house,  which  was 
decided  by  a  duel  in  the  court  of  the  abbey  of  St.  Remy, 
where  the  abbot  presided  over  the  lists  and  they  were 
guarded  by  the  royal  officials.*  In  1239  the  Bishop  of  Or- 
leans contested  with  the  king  as  to  the  right  of  the  former  to 
the  jurisdiction  of  the  duel  in  his  diocese  ;'  and  in  a  judgment 
rendered  in  1269,  concerning  a  combat  waged  within  the 
limits  of  the  chapter  of  Notre  Dame  of  Paris,  we  find  that  the 
first  blows  of  the  fight,  usually  known  as  '*  ictus  regis,"  or 
*'  les  cous  lou  roi,"  are  alluded  to  as  **  ictus  capituli.*'*  How 
eagerly  these  rights  were  maintained  is  apparent  from  nume- 
rous decisions  concerning  contested  cases.  Thus,  an  agree- 
ment of  1 193,  between  the  Countess  of  St.  Quentin  and  the 
chapter  of  Notre  Dame,  respecting  the  disputed  jurisdiction 
of  the  town  of  Viry,  gives  the  official  of  the  chapter  the 
right  to  decree  duels,  but  places  the  lists  under  the  supervi- 
sion of  both  parties,  and  divides  the  spoils  equally  between 
each.*  A  charter  of  1199,  concerning  the  village  of  Marne, 
shows  that  the  sergeant,  or  officer  of  the  chapter,  had  the 
cognizance  of  causes  up  to  the  gaging  of  battle,  after  which 
further  proceedings  were  reserved  for  the  court  of  the 
bishop  himself.*  In  1257,  while  St.  Louis  was  exerting  him- 
self with  so  much  energy  to  restrict  the  custom,  an  abbey  is 
found  engaged  in  a  suit  with  the  crown  to  prove  its  rights  to 
decree  the  duel,  and  to  enjoy  the  fees  and  mulcts  thence 
arising;*  and  in  1277  a  similar  suit  on  the  part  of  the  abbey 
of  St.  Vaast  d' Arras  was  decided  in  its  favor.'  From  a  ver- 
dict given  in  1293,  the  right  of  the  chapter  of  Soissons  to 

'  Archives  Adminst.  de  Reims,  T.  I.  p.  822. 

«  Actes  du  Parlement  de  Paris,  T.  I.  p.  cccvii.  (Paris,  1863.) 

»  Cartulaire  dc  I'Eglise  de  Paris,  III.  433.  After  the  first  blows,  the 
parties  could  be  separated  on  payment  of  a  fine  to  the  court,  from  the  re- 
cipient of  which  the  name  is  evidently  derived. 

*  Cartulaire  de  I'Eglise  de  Paris,  I.  234.  •  Ibid.  I.  79-80. 

»  Les  Glim,  I.  24. 

^  Actes  du  Pari,  de  Paris,  T.  I.  No.  2122,  C.  p.  197. 
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lecrcc  the  judicial  corabal  appears  to  be  undoubted,  as  well 

s  tbe  eamettncis  of  the  worlliy  ecclesiastics  ta  exercise  the 

vilege.'     Even   more   sigiiificant  is  n  declaration  of  ihe 

lutboriltes  of  Metz,  as  late  as  1299,  by  which  (he  granting 

Jpf  all  wagen  of  battle  is  expressly  admitted  by  the  civil 

ugistnucs  of  the  cicy  lo  appertain  to  the  court  of  the  arch- 

tKihop:'  and  even  in  1311  a  bishop  of  Si,  Biieuc  ordered  a 

[^ucl  between  (wo  squires  pleading  In  his  court,  in  conse- 

■qttence  of  high  words  betiveen  them.     From  some  cause  the 

X>ntbal  did  not  take  place,  and  the  Christian  prelate  seized 

ibe  anns  and  horses  of  the  parties  as  his  mulct.     They  ap- 

iciUed  lo  the  Parlenient  of  Paris,  which  ordered  the  restora- 

ioo  of  (be  confiscated  articles,  and  fined  the  bishop  for  his 

ldisji:gard  of  the  royal  edicts  prohibiting  the  single  combat-* 

JJot  long  before,   Bcaumanoir  had  definitely  asserted  (hai 

C  church  conld  not  be  concerned  in  cases  which  involved 

the  judicial  duel,  or  the  infliction  of  death  or  mutilation;* 

btit  ihc  chiirrh  was  not  disposed  to  admit  this  limitalion  on 

i  juiisdlciion,  and  though  (he  suppression  of  the  wager  of 

mKIc  by  the  crown  deprived  it  in  common  with  the  other 

rignoml  courts  of  this  special  source  of  [irofil,  it  continued 

pn  its  multifarious  cajncity  of  seigneur  to  execute  the  cruel 

Iswtof  (he  period  with  undiminished  activity.' 

Tbcre  was  one  Jurisdiction  which  held  itself  more  care- 

pnlly  aloof  from  the  prevailing  influence  of  barbarism — that 

f  Ihc  .Admiralty  Courts,  which  covered  a  large  portion  of 

lercantile  law.     This  is  a  fact  easily  explicable, 

t  only  from  Ihe  character  of  the  parties  and  of  the  trans- 

1  A<IM  4tt  Pnt.  d«  Parix.  T.  I.,  p.  44'^- 

•  D«C*nge,S.  v.  Arramiatu:  >  Us  Olim.  III.  679. 

•  \'«ir»  r«l  "|ar  tuil  II  (::»  (ib  il  pil  avoir  Eagci  ilc  Iwtaille  ou  peril  ile 
c  •III  tnoiilire,  itoirent  Mire  jusiiciri  fat  le  lale justice;  ne  nc  t'cn 
c  E(;1uc  meller. — Cautumck  ilu  llcauvoisis,  up,  li.  an.  jo. 

•  Sec  ihe  Krgiitn  Criminvl  dc  U  Ju!,ticc  de  St.  Mailindo-Chuniit. 
1. 1«77-) 
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actions  for  which  those  courts  were  erected,  but  from  the 
direct  descent  of  the  maritime  codes  from  the  Roman  law, 
less  modified  by  transmission  than  any  other  portions  of 
mediaeval  jurispruence.  These  codes,  though  compiled  at  a 
period  when  the  wager  of  battle  flourished  in  full  luxuriance, 
have  no  reference  to  it  whatever,  and  the  Assises  de  Jerusa- 
lem expressly  allude  to  the  Admiralty  Courts  as  not  admitting 
the  judicial  duel  in  proof,*  while  an  English  document  of 
12  Edward  III.  attests  the  same  principle.*  When,  how- 
ever, the  case  was  one  implying  an  accusation  of  theft  or 
deception,  as  in  denying  the  receipt  of  cargo,  the  matter 
entered  into  the  province  of  criminal  law,  and  the  battle 
trial  might  be  legitimately  ordered.' 

REGULATIONS   OF   THE    DUEL. 

The  forms  and  ceremonies  employed  in  the  judicial  duel 
may  furnish  an  interesting  subject  of  investigation  for  the 
admirers  of  chivalry,  but  they  teach  in  their  details  little 
concerning  the  habits  and  modes  of  thought  of  the  Middle 
Ages,  and  for  the  most  part  are  therefore  interesting  only  to 
the  pure  archaeologist.  Although  minute  directions  have 
come  down  to  us  in  the  manuals  compiled  for  the  guidance 
of  judges  of  the  lists,  to  enumerate  them  in  their  varying 
fashions  would  hardly  be  worth  the  necessary  space.  Yet 
there  are  some  details  which  are  of  interest  as  illustrating 
both  the  theory  and  practice  of  the  duel  in  its  legal  aspect. 
Thus  the  general  principle  on  which  the  combat  was  con- 
ducted was  the  absolute  assertion  by  each  party  of  the 
justice  of  his  cause,  confirmed  by  a  solemn  oath  on  the 
Gospels,  or  on  a  relic  of  approved  sanctity,  before  the  con- 

'  Kn  la  cort  de  la  mer  na  point  de  bataille  por  prueve  nc  por  demande 
de  celuy  veage. — Assises  de  Jerusalem,  cap.  xliii. 

*  Pardessus,  Us  et  Coutumes  de  la  Mer. 

*  Livres  de  Justice  ct  de  Plct,  Liv.  vii.  Tit.  iv.  {  2. 


PRKAITIKS   FOK  DBFSAT. 


H9   ' 


commencttl.'    Defeat  was  Ihvis  not  merely  the  loss  of 

!»)«  »wit,  bm  was  also  a  conviction  of  perjury,  to  be  punished 

I  such  ;  and  in  criminal   cases  it  was  also  a  conviction  of 

Baialicious  prosecution  on  the  part  of  a  worsted  appellant. 

■That  il  was  regarded  ns  much  more  serious  than  the  simple 

Uoss  of  a  suit  is  shown  by  the  provisions  of  the  custom  of 

Normandy,  whereby  a  vanquished  combatant  was  classed 

»ilh  perjurers,  false  wlmesses,  and  other  infamous  persons, 

tcapalilc  thenceforth  of  giving  evidence  in  courts,  or  of 

icrving  on  a  Jury.'    Accordinfily,  we  find  the  vanquished 

Ipuiy,  whether  plaintiff  or  defendant,  subjected  to  penalties 

Riorv  or  less  severe,   varying   with   the   lime  and   place. 

I  819,  Louis-le  D^bounaire  decreed  that,  in  cases 

where  testimony  was  evenly  balanced,  one  of  the  witnesses 

bom  cai'h  side  should   be  chosen  to   fight  it  out,  the  de- 

llieaicd  champion  suffering  the  usual  jienalty  of  perjury — 

'  Acetinllng  lo  lituclon,  llie  appeltam  in  criminal  amei-  ap|icilr&  always 
'clir  lo  hi<  own  per'oaal  knowledge,  viiH  ai  aiiditH,  of  llie 
erinur  atlq^,     'U\'\i,  however,  was  not  the  ciue  ekcwlicre.    Amung  the 
n  the  Lomhari)  law,  there  were  warm  dispuies  an  to  the  |jro- 
Mj,  Id  ccTUiu  caxes,  of  forcing  one  a!  the  uunlesLanls  (o  coaimit  per- 
The  ttoua  will    be  CbuDd  treated  at   some  length  in    Savigny's 
achltlile  U.  Koni,  Rcchl,  U.  IV.  |ip.  159  V|<t. 
■e  rc4inula  of  the  oath  ah  given  in  ihe  Flcia  is  as  follows;   The  par- 
ulic  each  oihci  bjr  the  hand  anil  finl  the  appellee  twean,  "  Hoc 
t,  honiii  qucm  per  maniiiii  [euco,  <|ui  A.  le  focit  appcllari  pei  nomen 
liiquiid  ego  C.  fnlrcni  luuni,  vcl  aliiun  inrenleni  vel  dotniiiuni 
n  occkli,  vcl  |iUgAin  el  feci  ullc-  genetc  armoium  per  quod  rcmotior  ca^e 
«  moiti  ]>iiiptni|uior;  tic  n>e  r)eD»  adjuvct  et  lizc  Sauclu 
Then  ibc  appclloni  rc.pondii  ■•Uocaudb  homo  quern  per  nianum 
I,  <^iu  tp  R.  lacit  apiiellari  jwr  nunien  Lflpltimi  tui,  quod  lu  cs  pel- 
n  a  idco  pcijuioi  quia  tali  anno,  Inli  die.  tali  hora  et  tali  Iwu  ncqiii- 
n  •!  in  felonia  oeciditl)  C.  rtairuni  tneum  tali  geiieiE  annuruni,  unde  utiiii 
i;  lie  me  Ocu*  cU."~Lib.  I.  <a|i,  xmii.  {(  28,  2li. 
I    !•  iha  (jcrnan  law  thn  oath  was  simpler,  tiul  quite  u  absolute. — Jur. 
r.  &xon,  Lib.  i.  cap.  liii.— Sachsisclie  Weichbild  »tr.  S. 
*  Cod.  14^.  Nurmann.  ['.  1.  e.  Uiv.  (Ludewig.  Rcliq.  MSS.  T.  Vll. 
ILXTDL,— Anc  Coal,  da  Nurmandie  (tiourdut  de  Riohebuut^,  tV,  19). 
■3" 
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the  loss  of  a  hand;  while  the  remaining  witnesses  on  the 
losing  side  were  allowed  the  privilege  of  redeeming  their 
forfeited  members  at  the  regular  legal  rate.^  William  the 
Conqueror  imposed  a  fine  of  forty  sous  on  the  losing  side  im- 
partially ;'  this  was  increased  to  sixty  sous  by  the  compila- 
tion known  as  the  laws  of  Henry  I. ;'  and  the  same  regula- 
tion is  stated  by  Glanville,  with  the  addition  that  the  defeated 
person  was  forever  disqualified  as  a  witness  or  champion  / 
while  in  the  time  of  Edward  II.  the  loser,  except  in  cases  of 
felony,  paid  to  the  victor  forty  sous  besides  a  small  gratifi- 
cation under  the  name  of  ruailU^  in  addition  to  the  loss  of 
the  suit.'  By  the  Lombard  customs,  early  in  the  eleventh 
century,  the  appellant,  if  vanquished,  had  the  privilege  of 
redeeming  his  hand;  the  defendant,  if  defeated,  lost  his 
hand,  and  was  of  course  subject  in  addition  to  the  penalties 
of  the  crime  of  which  he  was  proved  guilty.*  About  the 
same  time,  the  Bearnese  legislation  embodies  a  similar  prin- 
ciple in  a  milder  form,  a  fine  of  sixty-six  sous  Morlaas  being 
imposed  impartially  on  the  losing  party.'  In  process  of 
time,  this  system  w^as  abandoned  in  some  countries.  The 
English  law  of  the  thirteenth  century  admitted  the  justice  of 
the  lex  talionis  in  principle,  but  did  not  put  it  in  practice,  a 
vanquished  appellant  in  capital  cases  being  merely  im- 
prisoned as  a  calumniator,  while  the  defendant,  if  defeated, 

'  Capit.  Ludov.  Pii  ann.  819,  cap.  x.  A  somewhat  similar  provision 
occurs  in  the  L.  Burgnnd.  Tit.  xlv.  et  Ixxx. 

«  L.  Guillelmi  Conquest,  iii.  xii.  (Thorpe,  I.  493.) — A  previous  law, 
however,  had  assessed  a  Norman  appellant  sixty  sous  when  defeated. 
(Ibid.  II.  ii.) 

*  L.  Henrici  I.  cap.  lix.  \  15. 

*  Glanvil.  de  I^g.  Angl.  Lib.  II.  cap.  iii. 

*  Solcmcnt  ccux  vaincjus  sont  quittes  ou  lour  clients  pur  eux  rendre  aux 
combattants  vanquishours  40  sous  en  nosme  de  recreantise  et  ruaille  peur 
la  bourse  a  mettre  eins  scs  denicrs  oustrc  le  jugement  sur  le  principall. — 
Home's  Myrror  of  Justice,  cap.  iii.  sect.  23. 

*  Formul.  Vetus  in  L.  lx)ngobard.     (Georgisch,  p.  1276.) 
7  For  d'Oloron,  Art.  21. 
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was  executed,  and  his  property  confiscated.'  The  same  dis- 
tinction is  to  be  found  in  the  contemporary  custom  of  Nor- 
mandy.* So,  by  the  code  in  force  in  Verona  in  122S  the 
Podesta  in  criminal  cases  had  the  power  of  ordering  the 
duel,  and  of  punishing  at  his  pleasure  the  accuser  if  van- 
quished— the  accused  when  convicted  of  course  undergoing 
the  penalty  of  his  crime.' 

Mediaeval  legislation,  however,  was  not  usually  so  lenient 
to  a  worsted  appellant.  The  application  of  the  Ux  talionis 
to  the  man  who  brought  a  false  charge,  thus  adjudging  to 
him  the  penalty  which  was  incurred  by  the  defendant  if  con- 
victed, was  widely  current  during  the  Middle  Ages.  This 
principle  is  to  be  found  enunciated  in  the  broadest  and  most 
decided  manner  in  the  ecclesiastical  law,*  and  it  was  natu- 
rally brought  into  play  in  regulating  the  fate  of  those  engaged 
in  the  wager  of  battle.  ThusGuillaume-le-Breton  states  that 
when  Philip  Augustus,  in  1203,  wrested  Normandy  from  the 
feeble  grasp  of  John  Lackland,  one  of  the  few  changes  which 
he  ventured  to  introduce  in  the  local  laws  of  the  duchy  was 
to  substitute  this  rule  of  confiscation,  mutilation,  or  death, 
according  to  the  degree  of  criminality  involved  in  the  accu- 
sation, for  the  comparatively  light  pecuniary  mulct  and  loss 
of  legal  status  previously  incurred  by  a  worsted  appellant.* 

•  Bracton,  Lib.  ill.  Tract,  ii.  cap.  18,  J  4.  In  another  jxissage,  Brac- 
lon  gives  a  reason  for  this  clemency — *•  Si  autem  victus  sit  in  cani|K)  .  .  , 
quamvis  ad  gaolam  mittendus  sit,  tanicn  sit  ci  aliquando  gratia  de  miscri- 
cordia,  quia  pugnat  pro  pace."  (Ibid.  cap.  21,  J  7.)  See  also  the  Fleta, 
Lib.  I.  cap.  xxxii.  {  32. 

•  foab.  de  Normandie,  Tit.  *•  De  prandre  fame  ik  force"  (Marnier). 

•  Lib.  Juris  Civilis  Veronoe,  cap.  78  ip.  63). 

«  Qui  calumniam  illatam  non  pro!)al,  |Mi*n:\m  dc1>et  incurrere  quam  si 
probas^t  reus  utique  sustineret. — Can.  (^ui  calumniam  Caus.  v.  q.  vi. 
(Dccrcli  P.  II.) 

•  ...     ad  poenas  exigat  a.'quas, 
Victus  ut  apjKllans  sivc  aj)pcllatus,  c.Tdcm 
Lege  ligaretur  mutilaii  aut  iK'nlerc  vit.im. 
Moris  enim  extiterit  apud  illos  hactcnu>,  ut  si 
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The  same  system  is  followed  throughout  the  legislation  of 
St.  Louis,  whether  the  punishment  be  light  or  capital,  of  an 
equal  responsibility  on  both  parties.*  In  capital  cases,  when 
champions  were  employed,  the  principals  were  held  in 
prison  with  the  cord  around  them  with  which  the  defeated 
party  was  to  be  hanged;  and  if  one  were  a  woman,  for  the 
cord  was  substituted  the  spade  wherewith  she  was  to  be 
buried  alive.'  The  same  principle  of  equal  resf>onsibility 
prevailed  throughout  the  Prankish  kingdoms  of  the  East, 
where,  in  an  appeal  of  murder,  as  we  have  seen,  the  appel- 
lant fought  by  means  of  one  of  his  witnesses,  and  the  defen- 
dant personally.  In  civil  cases,  in  the  Bourgeois  Court,  the 
party  defeated,  including  the  plaintiff,  if  his  side  was  the 
loser,  was  forever  debarred  from  giving  testimony,  and  had 
no  future  standing  in  court;  while  in  serious  criminal  cases, 
in  both  upper  and  lower  courts,  either  side,  when  defeated, 
was  hanged  with  the  utmost  impartiality;*  and  it  finally 
established  itself  in  England,  where  in  the  fourteenth  cen- 
tury, we  find  it  positively  declared  as  an  imperative  regula- 
tion by  Thomas,  Duke  of  Gloucester,  in  an  elaborate  treatise 
on  the  rules  of  single  combat  printed  by  Spelman.* 

Appellans  victus  in  causa  sanguinis  esset. 
Sex  solidos  decies  cum  nummo  solveret  uno 
Et  sic  impunis,  amissa  lege,  maneret: 
Quod  si  appcUatum  vinci  contigeret,  omni 
Re  privarctur  et  turpi  nioite  penret. 

Guillielmi  Brito.  Phillippidos  Lib.  viii. 

It  will  be  observed  that  the  preexisting  Norman  custom  here  described 
is  precisely  that  indicated  alx>ve  by  Glanville. 

•  /'.  ^.  Etablissements  Lib.  i.  cap.  27  and  91. — "Cil  qui  seroit  vaincus 
seroit  pcndus"  (cap.  82). 

'  lieaumanuir,  chap.  Ixiv.  §  10. 

'  Assises  d'Antioche,  Haute  Cour,  ch.  xi.;  Assises  des  Bourgeois,  ch. 
vi.  vii.     See  also  A^J>i>»cs  de  Jerusalem,  cap.  317. 

*  Recta  fides  et  a'quitas  et  jus  armorum  volunt  ut  appellans  eandcm  in- 
currat  [Kxinam  quam  defendcns,  si  is  victus  fuerit  et  subactus. — Formula 
Duelli,  apud  Spelman.  Glossar.  s.  v.  Campus. 
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In  Gcrmnny,  however,  ihe  custom  was  not  uniform.     In 
c  Sachscnspiegel,  and  in  one  text  of  the  Scliw3bens])iegel, 
(he  principle  is  laid  down  that  a  defeated  appellant  escaped 
I'Wiih  a  fine  to  the  judge  and  to  his  adversary,  while  the  de- 
pmrlaDt,  if  vanquished,  was  visited  with  the  punishment  due 
(to  his  crime,  or  even  with  a  heavier  penalty;'  while  the 
1  burgher  law  and  another  text  of  the  Suabian  code 
dirci:!  that  whichever  party  be  defeated  should  lose  a  hand, 
lor   be  executed,  accdrding   to   the    gravity    of  the   crime 
Hlleged.*     An  exceptional  case,  moreover,  was  provided  for, 
which  both  nncagonisis  might  suffer  the  penally ;  thus, 
^whcD  a  convicted  thief  accused  a  receiver  of  stolen  goods  of 
■baving  suggested  the  crime,  the  latter  was  bound  to  defend 
Khimself  by  Ihe  duel,  and  if  defeated,  both  combatants  were 
phanged  with  the  slrictesl  impartiality.*     That  these  penalties 
Tierely  nominal  is  shown  by  a  case  which  occurred 
■It  Frankfort  in  1369,  when  the  divine   interference  was  re- 
ft Ijaisilc,  not  to  determine  the  victor,  but  to  evade  the  enforce- 
I  went  of  the  law.     Two  knights,  Zierkin  von  Vola  and  Adolf 
(Uanchc,  who  had  married  two  sisters,  quarrelled  over  the 
Eohcritance  of  a  deceased   brother-in-law,  and  agreed  to 
ettle  their  dilTerence  by  the  duel.    When  the  appointed  day 
Fcoroe,  October  is,  they  entered  the  lists  on  their  chargers, 
kprcparcd  to  do  battle  to  the  death,  while  their  pious  wives 
were  carncsliy  praying  God  to  soften  their  hearts  and  in- 
r  them  to  peace.     These  prayers  were  heard.     With  a 
niniuAl  tmpulM-  the  two  warriors  leaped   from  their  horses, 
ftlbmwing  themselves  into  each  other's  arms  and  exclaiming, 
■"  Brodwr,  I  confess  myself  vanquished."     The  chief  magis- 
Bte  of  the  city,  who  presided  over  the  combat,  was  not  dis- 
i  to  deprive  the  spcciators  of  their  promised  entertain- 

I  Jnr.    Pnrtiii.    .Suon,    Lib.  i,  c.  6j.— Jur.   FVovin.  AUouinn.  eaji. 
Itxiri.  {{  19.  ao.     |E<1.  SchilKr.l 

■  .WblKhe  WcichUld  81.— Jur.  Pravlii.  Alamann.  cigi.  cUviii,   (  20, 
L  1  tS.     ( r^.  Senckoilwq;.) 

■  IbU.  np.  ecxix.  |  6.    (Ed.  ."ichiltci.J 
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ment,  and  indignantly  declared  that  the  law  of  the  duel  did 
not  permit  both  antagonists  to  depart  unhurt,  for  the 'one  who 
yielded  must  be  pur  to  death ;  and  he  confirmed  this  sen- 
tence by  a  solemn  oath  that  one  or  the  other  should  die 
before  he  would  taste  food.  Then  an  affecting  contest  arose 
between  the  late  antagonists,  each  one  proclaiming  himself 
the  vanquished  and  demanding  the  penalty  on  his  own  head, 
when  suddenly  divine  vengeance  visited  the  bloody  and  re- 
morseless judge,  who  fell  dead,  thus  fulfilling  his  impious 
vow  that  he  would  not  eat  until  he  had  a  victim.* 

It  was  probably  as  an  impressive  symbol  of  the  penalties 
affixed  by  law  to  defeat  in  these  combats  that  in  some  places 
the  suggestive  custom  was  in  force  of  placing  in  the  lists  two 
biers  in  readiness  for  their  ghastly  occupants.  In  a  duel 
which  occurred  at  Augsburg  in  1409,  between  two  men 
named  Marschalck  and  Hachsenacker,  the  former  threw  his 
adversary  on  the  ground,  and  then  asked  him  what  he  would 
have  done  had  he  been  the  victor.  Hachsenacker  grimly 
replied  that  he  would  have  slain  his  foe,  whereupon  Mars- 
chalck despatched  him,  and  placing  himself  in  his  bier 
caused  himself  to  be  carried  to  the  church  of  St.  Ulric, 
where  he  returned  thanks  for  his  victory.' 

The  most  hideous  exaggeration  of  the  system,  however, 
was  found  in  the  Prankish  kingdoms  of  the  East,  which  re- 
served a  special  atrocity  for  women — one  of  the  numerous 
instances  to  be  observed  in  mediaeval  law  of  the  injustice 
applied  habitually  to  the  weaker  sex.  When  a  woman  ap- 
peared, either  as  appellant  or  defendant,  in  the  lists  by  her 
champion,  if  he  was  defeated  she  was  promptly  burnt,  no 
matter  what  was  the  crime  for  which  the  duel  occurred — 
and  as  many  accusations  could  only  be  determined  by  the 
wager  of  battle,  she  had  no  choice  but  to  undergo  the 
chance  of  the  most  dreadful  of  deaths.* 

»  Chron.  Cornel.  Zanfliet  ann.  1369  (Mart.  Ampl.  Coll.  V.  293-4.) 

«  Chron.  Augustan.  (Pislor.  III.  684,  Ed.  1 726.) 

»  Assis.  Hierosol.  Alta  Corte  cap.  cv.  (Canciani,  V.  208.) 
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It  was  customary  to  require  ihe  parlies  lo  give  security 
r  their  due  appearance  at  the  appointed  time,  various  fines 
ind  punbhtnenis  being  inflicted  on  defaulters.     By  (he  law 
Jof  bo(h  Norlhetn  and  Soitlhern  Germany,  when  default  was 
!  by  ihe  defendant  he  was  held  guilty  of  the  crime 
urged  upon  him  :  and  if  he  was  allowed  Ihe  privilege  of 
wdccmiiig  hand  or  life  either  as  defendant  or  appellant,  he 
jKras  declared  infamous,  and  deprived  of  the  protection  of 
Ihe  lav.     Acconling  to  some  MSS.,  indtetl,  all  the  posses- 
tomt  of  a  defaulter  were  forfeited,  either  to  his  heirs,  or  lo 
s  ftft;dal  superior.'     tn  a  case  occurring  in  the  twelfth  ceti- 
tnry  in  Hainaiili,  between  a  seigneur  and  a  man  whom  he 
aimed  as  a  serf,  the  latter  demanded  the  duel,  which  was 
illowcd,  but  on  the  appointed  day  he  failed  to  appear  by 
Biiie  o'clock.     His  adversary  had  waited  for  him  since  day- 
Jjteak,  and  claimed  the  verdict  which  was  awarded  him  by 
tfac  council  of  Hainaiili.     At  this  moment  tiie  missing  man 
tcntcd  himself,  but  was  adjudged  to  be  tou  late,  and  was 
Ideliveted  to  his  claimant  as  a  serf.     According  to  the  cus- 
tom of  Flanders,  indeed,  the  combatant  who  failed  lo  api>ear 
tulTcred  banishment,  with  confiscation  of  all  his  possessions.* 
i  extreme  rigor,  however,  did  not  obtain  universally. 
>ag  the  B^arncse,  for  instance,  the  forfeiture  for  adcfaull 
s  only  sixteen  sons  Morlaas,*    By  the  English  law,  the  de- 
Ibtilter  was  declared  infnmuus.'     The  Scandinavians  punished 
hiai  popularly  by  erecting  a  •' nitlislong"— /cMVn  <xeera- 
L  post  inscribed  with  defamatory  nines,  and  so  fla- 
brant  was  this  insult  considered,  that  finally  it   was  pro- 
^biled  by  law  under  pain  of  exile.* 

>  Jw.  I^^OTfll.  S«ioo.  Lib.  I.  c.  63,  65.— .Suhsisclie  WrichbiJd  xxxv. 
.  AUmuin.   cap.   ccdxuvL    {   ji.    (Kd,   Schiller.)— C»(i. 
L  Hr.  S-  (K<l-  ScDckcnri.) 

*  rtunt,  t/KB't^""  ('^  Jueeaienis  At  Dieii,  pp.  18,  21. 

•  Farde  Morliui,  Rubr.  yt.  nri.  j. 

•  lloBc'*  Mynat  nFJusiite,  cap.  ir.  mci.  13. 

*  adikpl  Commoil.  ail  <jr&gb  \  31. — (itigb  itccl.  vill.  cnp.  I05. 
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The  bail,  of  course,  was  liable  for  all  legal  penalties  in- 
curred by  a  defaulter,  and  occasionally,  indeed,  was  made  to 
share  the  fate  of  his  principal,  when  the  latter  appeared  and 
was  defeated.  In  the  law  of  Southern  Germany,  according 
to  one  text,  the  bail  under  these  circumstances  was  liable  to 
the  loss  of  a  hand,  which,  however,  he  could  redeem,  while 
another  version  makes  him  suffer  the  penalty  incurred  by 
his  principal.*  This  latter  rule  is  announced  in  a  miracle 
play  of  the  fourteenth  century,  where  a  stranger  knight  at 
the  court  of  Paris,  compelled  to  fight  in  defence  of  the  honor 
of  the  king's  daughter,  is  unable  to  find  security.  The  queen 
and  princess  offer  themselves  as  hostages  and  are  accepted, 
but  the  king  warns  them — 

Dame,  par  Dieu  le  roy  celcstre ! 
Bien  vous  recevray  pour  hostage ; 
Mais  de  tant  vous  fas-je  bien  sage, 
Se  le  dessus  en  peut  avoir 
Ardrd,  je  vous  feray  ardoir 
Et  mettre  en  cendre.* 

As  regards  the  choice  of  weapons,  much  curious  anecdote 
could  be  gathered  from  the  pages  of  BrantOme  and  others 
learned  in  punctilio,  without  throwing  additional  light  upon 
mediaeval  customs.  It  may  be  briefly  observed,  however, 
that  when  champions  were  employed  on  both  sides,  the  law 

'  Jur.  Provin.  Alamann.  cap.  ccclxxxvi.  {  32  (Ed.  Schilter);  cap. 
clxxiii.  j  13  (Ed.  Senckenberg). 

'  Un  Miracle  de  Nolre-Dame  d'Amis  et  d'Amille.  (Monmerqu^  et 
Michel,  Th<^at.  Fran^ais  au  Moyen-Age,  p.  238.) 

Another  passage  in  the  same  play  signalizes  the  equality  of  punishment 
for  appellant  and  defendant  in  cases  of  defeat : — 

— Mais  quant  il  seront 
En  champ,  jamais  n'en  ysteront 
Sans  combatre,  soiez-en  fis, 
Tant  que  I'uii  en  soit  desconfis; 
Et  celui  qui  vaincu  sera, 
Je  vous  promet,  pendu  sera : 
N'en  doubte  nulz. 
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1  appears  generally  to  have  restricted  them  to  the  club  and 

■  buckler,  and  to  have  prescribed  perfect  equality  between 

■  Ihe  combatants.'  An  ordonnance  of  Philip  Augustus,  in 
I  1115,  dircrts  that  the  club  shall  not  exceed  three  feet  in 
l.length.'  When  the  principals  appeared  personally,  it  would 
l-jcem  that  in  early  times  the  appellant  had  the  choice  of 
Pveapons,  which  not  only  gave  him  an  enormous  advantage, 

but  enabled  him  to  indulge  any  whims  which  his  taste  or 
fiDcy  might  suggest,  as  in  the  case  of  a  Gascon  knight  in 
the  thirteenth  century,  who  stipulated  that  each  combatant 

Iihonid  be  crowned  with  a  wreath  of  roses.     As  every  detail 
of  equipment  was  thus  subject  to  the  caprice  of  the  chal- 
lenger,  those    who    were    wealthy  sometimes   forced   their 
poorer  adversaries  lo  lavish  immense  sums  on  horses  and 
armor.*     Where,  however,  the  spirit  of  legislation  became 
ho-itile  to  the  wager  of  battle,  this  advantage  was  taken  from 
the  appellant.     Frederic  II.  appears  to  have  been  the  first 
(o  promulgate  this  rational  idea,  and,  in  decreeing  that  in 
future  the  choice  of  arras  shall  rest  with  the  defendant,  he 
ttigmatiies  the  previous  custom  as  utterly  iniquitous  and  un- 
reasonable.*    In  this,  as  in  so  many  other  matters,  he  was  in 
advance  of  his  age,  and  the  general  rule  was  that  neither 
.antagonist  should  have  any  advantage  over  the  other — except 
■the  fearful  inetjuality,  to  which  allusion   has  already  been 
■made,  when  a  roturier  dared  lo  challenge  a  gentleman."    In 
c  law  of  Northern  Germany  care  was  taken  that  the  advah- 
ftlage  of  ihesnn  was  equally  divided  between  the  combatants; 
llbcy  fought  on  foot,  with  bare  heads  and  feet,  clad  in  tunics 
•ith  sleeves  reaching  only  to  the  elbow,  simple  gloves,  and  no 
ricfenitive  armor  except  a  wooden  target  covered  with  hide, 
1  bearing  only  an  iron  boss;  each  carried  a  drawn  sword, 

■  £.f.  Contlil.  Slcalir.  lJt>.  11.  Tit.  iiivii.  j  I. 
'  Ixnricni  Tabic  d»  (Jrdonn.  p.  10. 

•  Revue  tlUtari<|ur  ile  Druil,  166I,  p.  514.  I 

•  Coiutit  Sicular.  Lib.  11.  Til.  ivuvil,  {  4. 

•  TUU,  huwcver.  waa  ivA  iwriiiitliTl  l.y  t'rcdttic.     (LTii  sup.) 
14 
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but  either  might  have  as  many  more  as  he  pleased  in  his 
belt ;  if  a  combatant  was  too  poor  to  provide  a  sword  and 
target,  the  judge  could  supply  what  was  requisite.*  Accord- 
ing to  Upton,  in  the  fifteenth  century,  the  judges  were  bound 
to  see  that  the  arms  were  equal,  but  he  admits  that  on  many 
points  there  were  no  settled  or  definite  rules.'  In  Wales,  an 
extraordinary  custom  violated  all  the  principles  of  equality. 
Under  the  Welsh  law,  twins  were  considered  as  one  person, 
and  as  they  were  entitled  to  but  one  share  in  the  patrimony 
of  the  family,  so  thev  were  allowed  to  come  into  the  field  of 
combat  as  one  man.'  In  Russia,  each  combatant  followed 
his  own  pleasure ;  and  a  traveller  in  the  sixteenth  century 
relates  that  the  Muscovites  were  in  the  habit  of  embarrassing 
themselves  with  defensive  armor  to  an  extent  which  rendered 
them  almost  helpless,  so  that  in  combats  with  Poles,  Lithua- 
nians, and  Germans,  they  were  habitually  worsted,  until 
judicial  duels  between  natives  and  foreigners  were  at  length 
prohibited  on  this  account.* 

CHAMPIONS. 

Allusions  have  occurred  above  to  the  employment  of 
champions,  a  peculiarity  of  these  combats  which  received 
an  application  sufficiently  extended  to  deserve  some  special 
notice.  It  has  been  seen  that  those  unable  to  wield  the 
sword  or  <:lub  were  not  therefore  exempted  from  the  duel, 
and  even  the  scantiest  measure  of  justice  would  require  that 
they  should  have  the  right  to  delegate  their  vindication  to 
some  more  competent  vehicle  of  the  Divine  decision.  This 
would  seem  originally  to  have  been  the  ofllice  of  some  mem- 
ber of  the  family,  as  in  the  cognate  procedure  of  sacramental 
purgation.     Among  the  Alamanni,  for  instance,  a  woman 

>  Jur.  Provin.  Saxon.  I.  63. 
*  Da  Militari  Ofiicio  Lib.  11.  cap.  viii. 
■  '^ook  of  Cynog,  chap.  xi.  J  34.     (Owen,  IL  211.) 
loys,  op.  cit.  L  611. 
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phcn  accused  coiiW  be  defended  by  a  kinsman  "  cum  Iracia 
'  ihe  same  rule  is  prescribed  by  tlie  Lombard  law,' 
ud  by  ihat  of  the  Angli  and  Wtrini;'  while  the  universal 
brinriple  of  ramil)-  unity  renders  the  presumption  fuir  that  it 
^cvnilcd  throughout  the  other  races  in  whose  codes  it  is  not 
Specifically  indicated.  Restricted  to  cases  of  disability,  the 
of  champions  was  a  necessity  (o  the  battle  ordeal  j  but 
II  very  early  period  the  practice  received  a  remarkable 
Bxtenstun,  which  was  directly  in  conflict  with  the  original 
ciplcs  of  the  judicial  duel,  in  permitting  able-bodied 
ntagonisis  lu  put  forward  siibsiitotes,  whether  connected 
rith  them  or  not  by  ties  of  blood,  who  fought  the  battle  for 
their  principals.  With  regard  to  this  there  ap|)ears  la  h.ive 
a  considerable  diversity  o(  practice  among  the  races  of 
irimitivc  barb.-irians.  The  laws  of  the  l-'ranks.  of  the  Ala- 
and  of  the  Saxons  make  no  allusion  to  such  a  privi- 
rge,  and  ap[farenity  expect  the  principal  to  defend  his 
^hu  himself,  and  vet  an  instance  occurs  in  590,  where,  in 
Ikdoel  fonght  by  order  of  Gontrsn,  the  defendant  was  allowed 
M  his  cause  to  his  itephew,  though,  as  he  was  accused 
of  killing  a  stag  in  the  king's  forest,  physical  inlirmity  could 
hardly  have  Iwen  pleaded.'  From  some  expressions  made 
UK  of  by  St.  Agoltard,  in  his  onslaught  on  the  ordeal  of 
batltf,  we  may  fairly  presume  that,  under  Louis-le-D^bon- 
aaire,  the  employment  of  ch.impions,  in  the  Biirgundian 
bw,  WIS.  if  not  forbidden,  a[  least  unusual  as  resiwcts  the 
defendant,  even  in  cases  where  age  or  debility  unfitted  him 
for  the  combat,  while,  on  the  other  hand,  it  was  allowed  to 
Ihe  a)i]iellant.*    On  Ihe  other  hand,  the  Baioarian  law,  which 

'  1-  Alanuiin,  Aild.  cap.  xxl. 

*  V.  Lon|:vbai<1.  Li)>.  I,  Til.  "i.  {  d,  ami  Ub.  11.  Til.  Iv.  }  ri. 

»  t.  Atiitlior.  rt  Wcrinor.  Til.  xiv. 

■  finxi-  Turoti.  Hi<>l.  I.lli.  X.  I'sp.  i.  In  thii  caic.  hoih  combaldnl<- 
pcrnhad,  »bcn  the  KcateA  wu  pronipdy  [lut  to  ilraih.  •Iiowiiif'  that  ^uch 
B  moll  nai  rtjuilpd  >■  proving  ih«  (luih  of  ihc  offentt  allcgcfl. 

■  Hiiriun  enlm  ouul  acddil  ul  aoa  >i>lum  vjilcnlcl  virilwi,  hiI  clium 
iMfiraii  H  WDM  Uccuaiitiir  ml  ccnamn;  c\  pu|;nBin  rliaiti  pro  riliuimi^ 
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favored  the  duel  more  than  any  of  the  other  cognate  coilcs, 
alludes  to  the  employment  of  champions  in  every  reference 
to  it,  and  with  the  Lombards  the  judicial  combat  and  the 
champion  seem  to  have  been  likewise  convertible  terms  even 
with  regard  to  defendants.*  In  a  charter  of  the  latter  half 
of  the  tenth  century  in  France,  recording  a  judicial  duel  to 
decide  a  contest  concerning  property,  the  judge,  in  ordering 
the  combat,  calls  upon  the  antagonists  to  produce  skilled 
champions  to  defend  their  claims  at  the  time  and  place  indi- 
cated, which  would  show  that  the  principals  were  not  ex- 
pected to  appear  personally."  Under  the  North  German 
law  it  rested  with  the  appellant  to  demand  the  duel  either 
with  or  without  champions.  If  the  defendant  was  crippled, 
and  was  on  that  account  obliged  to  appear  by  a  hired  cham- 
pion, then  the  appellant  could  put  forward  another  to  meet 
him.  A  defendant,  moreover,  who  had  suffered  a  previous 
conviction  for  theft  or  rapine  was  always  obliged  to  appear 
personally.  When  the  duel  was  decreed  by  the  court,  and 
not  demanded  by  the  appellant,  then  the  accused  could  de- 
cline it  if  he  could  prove  that  the  prosecutor  had  hired  a 
champion.' 

In  all  these  provisions  for  the  putting  forward  of  substi- 
tutes in  the  duel  there  is  something  so  repugnant  to  the  fierce 
and  self-relying  spirit  in  which  the  wager  of  battle  found  its 
excuse,  and  the  use  of  a  professional  gladiator  is  so  incon- 
sistent with  the  pious  reference  to  the  judgment  of  God, 
which  was  alleged  for  the  maintenance  of  the  system,  that 
some  external  reason  is  required  to  account  for  its  introduc- 

rebus.  (Lib.  adv.  Legem  Gundobadi  cap.  vii.)  Mitte  unum  de  tuis,  qui 
congrediatur  mccum  singulari  certamine,  ut  probat  me  reum  tibi  esse,  si 
Occident.   (Lib.  contra  Judicium  Dei  cap.  i.) 

•  Liceat  ei  per  campionem,  id  est  per  pugiiam,  crimen  ipsum  de  super 
Re  si  potuerit  cjicere. — L.  Longobard.  Lib.  I.  Tit.  i.  }  8. 

•  Proost,  Legislation  des  Jugements  de  Dieu,  p.  82. 

•  Jur.  I*rovin.  Saxon.  Lib.  L  art.  39,  48. — Sachsische  Wcichbild  ort. 
XXXV.  2,  4;  art.  Ixxxii.  2. 
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I  lion.  This  reason  is  doubtless  to  be  found  in  the  li1i«r[y 
I  allowed  of  challenging  witnesses,  to  wliicli  allusion  has 
I  already  been  made.  The  prevaleiite  of  tiiis  throughoui 
I  Etiro[ic  readily  enabled  parties,  unwilling  ihem- 
I  selves  to  encounter  the  risks  of  a  moHaJ  struggle,  to  put 
some  truculent  bravo  who  swore  unscrupulously, 
I  and  whose  evidence  would  require  him  to  be  forced  out  of 
(court  at  the  sword's  point.' 

Although  ilie  custom  of  hiring  champions  existed  from  3 

Ivcry  early  period,  since  the  Frisian  laws  give  the  fullest 

tlicen&e  for  employing  and  paying  them,'  still,  their  ideniity 

I  with  witnesses  cannot  be  readily  proved   from  the  simple 

Lrecords  of  those  primitive  times.     It  becomes  very  evident, 

tbowcvcr,  in  the  more  detailed  regulations  of  the  twelfth  and 

ItfairTecmh  centuries.     In   England,   for    instance,  until   the 

■  first  statute  of  Westminster,  issued  by  Edward  I.,  in  1175, 

Ithe  hired  champion  of  the  defendant,  in  a  suit  concerning 

Ireal  estate,  was  obliged  to  assume  the  [wsition  of  a  witness, 

Ibjr  swearing  that  he  had  been  personally  present  and  had 

■■eenscixin  given  of  the  land,  or  th.it  his  father  when  dying 

Ikad  enjoined  him  by  his  fdial  duty  to  maintain  the  defend- 

s  title  as  though   he  had    been  present.'     This  curious 

i  iiclion  wiis  common  also  to  the  Norman  jurisjirudence 

|of  the  period,  where  in  such  cases  the  champion  of  the  plain- 

pff  ms  obliged  to  swear  that  he  had   heard  and  seen  the 

oilcre  alleged  in  support  of  the  claim,  while  the  opposing 

Ictuunpiou  swore  that  ihey  were  false.*    In  a  similar  spirit, 

n  earlier  code  of  Normandy  prescribes  that  champions  shall 


I  TUi  wai  a-t  alwayii  the  cue,  however.     In  rlie  primitive  tcelantlic 
l|*>  the  pincnrine  of  chatnplgns  wai  accatnptiaheil  I7  the  i^iiriont  ciiiiom 
h  I  ban  alidiljr  alluileil,  uf  homing  and  selhng  &uiU. 

*  l.lcet  luiicuictue  pro  m  catnpionem  merceiU  cuntluLere,  <>i  cum  invtnire 
Mnerii.— L  Kritlon.  111.  ;\iv.  cii[i.  iv, 

iiUnvU.  lie  1^.  AngL  Ub.  11.  cap.  ill. 

•  Cart.  \*t-  Nnnnaii.  T.  ii.cap.  Uiv.  {LuiUwig  Reli<|.  MSS.  VII.  416, | 
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be  taken  to  see  the  lands  and  buildings  in  dispute,  before 
receiving  the  oath  of  battle,  in  the  same  manner  as  a  jury  of 
view.'  We  have  seen  that  in  the  Assises  d'Antioche  it  was 
requisite  for  a  prosecutor  or  a  plaintiff  to  have  a  witness  who 
was  ready  to  offer  battle,  in  default  of  which  the  unsupported 
oath  of  the  other  party  was  sufficient  to  secure  a  verdict.'  It 
necessarily  follows  that  this  witness  must  in  most  cases  have 
been  a  hired  champion,  and  this  connection  between  the  two 
functions  is  further  shown  in  the  regulation  of  the  Assises  de 
Jerusalem  and  of  the  Sicilian  constitutions,  which  directed 
that  the  champion  should  swear  on  the  field  of  battle  as  to 
his  belief  in  the  justice  of  the  quarrel  which  he  was  about 
to  defend.'  An  English  legal  treatise  of  the  period,  indeed, 
assumes  that  the  principals  can  put  forward  only  witnesses  as 
substitutes,  and  gives  as  a  reason  why  combats  in  civil  suits 
were  always  conducted  by  champions,  that  in  such  cases  the 
principals  could  not  act  as  witnesses  for  themselves.*  In  a 
similar  spirit,  if  on  the  field  of  battle  one  of  the  parties  pre- 
sented a  champion  who  was  not  receivable  as  a  witness  and 
had  not  been  accepted  by  the  court,  the  case  could  be  de- 
cided against  him  by  default.*  It  is  probable  from  all  this 
that  not  much  heed  was  paid  to  the  rule  laid  down  by  Brac- 
ton  to  the  effect  that  a  witness  suspected  of  being  a  hired 
champion  was  not  allowed  to  proceed  to  the  combat,  but  was 
tried  by  a  jury  for  the  attempt,  and  if  convicted  suffered  the 
loss  of  a  hand  and  a  foot.* 

Looking  on  the  profession  of  a  champion  in  this  light,  as 
that  of  a  false  witness,  we  can  understand  the  heavy  penal- 

'  Etab.  <le  Normandie,  p.  21.     (Marnier.) 

2  Assises  d'Antioche,  Haute  Cour,  ch.  ix.  xi.  xii.;  Assises  des  Bour- 
geois, ch.  vi.  vii. 

*  Assis.   Hierosol.  Bassa  Corte,  cap.  ccxxxviii.   (Canciani,  II.  534.) — 
Constit.  Sicular.  Lib.  Ii.  Tit.  xxxvii.  {  2. 

*  Home's  Myrror  of  Justice,  cap.  iii.  {  23. 

*  Ibid.  cap.  iv.  {  II. 

*  Lib.  III.  Tract.  11.  c.  xxxii.  J  7. 
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s  lo  which  lie  was  subjected  in  case  of  defeat,  a  severity 
which  woiiU)  otherwise  a|»[>car  lo  be  a  purposeless  expression 
of  the  savage  barbarity  of  the  times.     'I'luis,  in  the  Norman 
coutumier  above  referred   to,  in  civil   suits  as  lo  dispiiled 
landed  possessions,  the  champion  swearing  lo  the  truth  of 
I  his  principal's  claim  was,  if  defeated,  visited  wiih  a  heavy 
I   fine  and  was  declared  infamous,  being  thenceforth  inca)>able 
of  apiiearing  in  court  either  as  plaintilf  or  as  witness,  while 
ihe  penalty  of  the  principal  was  merely  the  loss  of  the  pro- 
perty in  dispute;'  and  a  similar  principle  was  recogniied  in 
the  English  law  of  the  period.'     In  criminal  eases,  from  a  j 
■   very  early  period,  while  the  principal  perhaps  escaped  with 
line  or  imprisonment,  the  hired  ruffian  was  hanged,  or  at 
best  lost  a  hand  or  foot,  the  inimemorial  punishment  for  per- 
jury ;'  while  Ihe  laws  of  the  Kingdom  of  Jerusalem  prescribe 
that  in  combats  between  champions,  the  defeated  one  shall 
be  promptly  hanged,  whether  deail  or  alive.*     The  Assises   . 
1  d'Antioche  are  somewhat  more  reasonable,  for  they  provide 

merely  that  Ihe  vanquished  champion  and  his  principal  shall  j 
I  tuffer  tlie  same  penalty,  whether  simply  a  forfeiture  of  civil 
I  tights  in  civil  cases,  or  hanging  as  in  accusations  of  homicide 
I  or  other  serious  crime.'     In  later  limes,  when  the  origin  o( 

t  Cod.  Leg.  Nornian.  P.  II.  cap.  Kiv.  j  iS.     (Luilewlg  VII.  417 
*  AmoDg  the  ctiincs  enlailing  inramy  ii  enumcratcil  ihnt  of  ■'  ccux  qui  1 
I  eamtMlenl  murlclincol  pur  loyer  qui  lonl  varKiuish  en  cointalt  juyni 
" — Humif't  Myrror  of  Justice,  cap,  iv.  sect.  13. 
jnpioni  (]ul  viclui  fueril,  piD]xer  peijurinm  quud  anie  pngnani   I 
I,  demia  manus  nmpuletut.— (Cspit.  Lndov,  Tij  Btin.  819,  J  x.)— 
I  VkltM  veco  In  duello  ceniuin  tolidoi  ct  uliolum  rnldere  lencliiiur.     Pugil  I 
i»  canduclitiiis.  si  victub  ruetil,  pugno  vet   jiedc  prtVRUlur. — (Charu  J 
I  ftnn.  I10j~l>u  Cange.) — Also  ticaunisiioir,  Coul.  ilu  Bcauv..  »p,  Uni, 
1  I  to.     ( [)a  CaKge  wcmt  to  tnc  to  have  misinleipicied  ihu  pa»>age, ) — Se* 
I  dw  Honl«U'>  ulininMe  "  t^iMoirc  dcs  Fnuifnit  dcs  divert  Ebiis,"  XVe  \ 
\s»tit.Uiii.  XIII. 

,   HICTiMil.    Bb«b  Cone,   cap.   ccxuviii.  Alia  Cone,  cap 
|(GiiicUDiII.S34i  V.  zoS.) 

>  .Vultn  J'Aiiliuchr.  Iluuie  Cou.,  ch.  »i. ;  A.-ises  dc-   Bonn!""'.  '■■I'-    i 


164  THE   WAGER   OF   BATTLE. 

the  champion's  office  had  been  lost  sight  of,  and  he  was 
everywhere  recognized  as  simply  a  bravo  who  sold  his  skill 
and  courage  to  the  highest  bidder,  a  more  practical  reason 
was  found  for  maintaining  this  severity — the  more  necessary, 
because  the  principal  was  bound  by  law  to  pay  his  champion, 
even  when  defeated,  the  full  sum  agreed  upon  as  the  price  of 
his  services  in  both  swearing  and  fighting.*  Beaumanoir 
thus  defends  it  on  the  ground  of  the  liability  of  champions  to 
be  bought  over  by  the  adverse  party,  which  rendered  the 
gentle  stimulus  of  prospective  mutilation  necessary  to  prevent 
them  from  betraying  their  employers ;'  and  it  is  probably 
owing  to  this  that  the  full  severity  of  the  punishment  is  shown 
to  be  still  in  existence  by  a  charter  of  so  late  a  date  as  1372, 
when  the  use  of  the  judicial  duel  had  fully  entered  on  its 
decline.*  In  the  same  spirit,  the  Emperor  Frederic  II.  pro- 
hibited champions  from  bargaining  with  each  other  not  to 
use  teeth  and  hands.  He  commanded  them  to  inflict  all  the 
injury  possible  on  their  adversaries,  and  decreed  that  they 
should,  in  case  of  defeat,  share  the  punishment  incurred  by 
the  principal,  if  the  judge  of  the  combat  should  consider 
that  through  cowardice  or  treachery  they  had  not  conducted 
the  duel  with  proper  energy  and  perseverance.* 

With  such  risks  to  be  encountered,  it  is  no  wonder  that  the 
trade  of  the  champion  offered  few  attractions  to  honest  men, 
who  could  keep  body  and  soul  together  in  any  other  way. 
In  primitive  times,  the  solidarity  of  the  family  no  doubt 
caused  the  champion  in  most  cases  to  be  drawn  from  among 
the  kindred  ;  at  a  later  period  he  might  generally  be  pro- 
cured from  among  the  freedmen  or  clients  of  the  principal, 

*  Cod.  Leg.  Norman.  P.  11.  cap.  Ixiv.  J  19.     (Ludewig  VII.  416.) 

'  Et  li  campions  vaincus  a  le  poing  cop^ ;  car  se  n'estoit  por  le  mehaing 
qu'il  emporte,  aucuns,  par  barat,  se  ponroit  faindre  par  loier  et  se  clameroit 
vaincus,  par  quoi  ses  mestres  emporteroit  le  damace  et  le  vilonie,  et  cil 
emporteroit  I'argent ;  et  por  ce  est  bons  li  jugemens  du  mehaing. — (Cout. 
du  Beauv.,  cap.  Ixi.  {14) 

•  Isambert,  Anciennes  Lois  Fran9aises  V.  387. 
'  '''iistit.  Sicular.  Lib.  11.  Tit.  xxxvii.  J  3. 
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and  an  expression  in  the  I^mbard  law  jiisiificK  ihe  assiimp- 
tioti  that  this  wns  habitual,  amnng  that  race  at  least.'     In  the    { 
palmy  days  of  chivalry,   it  was  perhaps  not  niicommon  fo 
the  generous  knight  to  throw  himself  bolilly  into  the  lists  ii 
defence  of  persecuted  and  friendless  innocence,  as  he  was  I 
bound  to  do  by  Ihe  tenor  of  his  oath  of  knighthood.*    Even   I 
as  late   as  the  fifteenth  century,  indeed,  in  a  collection  of  ] 
Welsh  laws,  among  the  modes  by  which  a  stranger  actiuired 
the  rights  of  kindred  is  enumerated  the  act  of  voluntarily 
undergoing  the  duel  in  Ihe  place  of  a  principal  unable  o 
unwilling    to   appear    for    himself.'     A    vast    proportion    of 
pleaders,  however,  would   necessarily  be  ileatJliile  of  these 
chances  to  avoid  the  personal  appearance  in  ihe  arena  for 
which  they  might  be  unfitted  or  disinclined,  and  thus  there 
I  gradually  aiosc  ilie  regular  profession  of  the  paid  gladiator. 
Keckless  desperadoes,  skilled  at  quarter- staff,  or  those  whose 
familiarity  with  sword  and  dagger,  gained  by  a  life  spent  in 
L  ceaseless  brawls,  gave  them  confidence  in  their  own  ability, 
I  might  undertake  it  as  an  occupation  which  exposed  them  to 
I  little  risk  beyond  what  they  habitually  incurred,  and  of  such 

S  the  profession  generally  composed.     This  evil  must  have    ' 
I  nude  itself  npjiarcnt  early,  for  we  find  Charlemagne  endeav< 
Poring  to  oppose  it  by  decreeing  thai  no  robber  sbonhl  be 
K'Sllowed  to  appear  in  the  lists  as  a  champion,  and  the  order 
■  iweded  to  be  fre(|iiently  repeated.* 

nnnum    ipw  cnmphio  in  manu 
l.uii^ulttiil.  t.tti.  n.  Til.  Iv, 


-!- 


I  I  11. 

•  "DitM  il>F  oDih  aitminisicrcJ  by  ilic  |s>|>al  lej^c  to  ViiWmm  of  HiillanJ, 
LsM  hii  («ctivin|>  liiiii:hthood  prcvioiu  to  bU  coiunation  ai  Kin|-  at  ihc  Ko-    I 

couuiru'  itic  cluutc  "  pro  lilwniliin*  tujuiiUM  innucenu*    | 
Fdwdltim  Iniie."— Goldisi.  Connii.  Imp.  T.  Itl.  p.  400. 

*  Anomalrnin  lawa,  IVmk  X.  (hap,  ii.  j  9.   |Owcn.  II,  315.]     Thcpmi- 
iierl  wts  thst  of  lirolher  or  nephew  in  nhatlnj;  Mid  paying    I 

nno  furrm  camphium  <1c  mancipiit  aut  de  (lunliiict  canto  rrcipere   1 
:,  liicul  sr|iiiii  doniliiQn  Imiwrntor  cnniniciiilavil.^Ca]>il,  Carol. 
ft'U«g.  rx  L.  Lanjplmnl.  cap.  xiiv.     (IJalui 
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When  the  Roman  law  commenced  to  exercise  its  powerful 
influence  in  moulding  the  feudal  customs  into  a  regular  body 
of  procedure,  and  admiring  jurists  lost  no  opportunity  of 
making  use  of  the  newly-discovered  treasures  of  legal  lore, 
whether  applicable  or  not,  it  is  easy  to  understand  that  the 
contempt  and  the  civil  disabilities  lavished  by  the  Imperial 
jurisprudence  on  the  gladiator  of  antiquity  came  to  be  trans- 
ferred to  the  mediaeval  champion ;  although  the  latter,  by 
the  theory  of  the  law,  stood  forth  to  defend  the  innocent, 
while  the  former  ignobly  exposed  his  life  for  the  gratification 
of  an  imbruted  populace.  This  curious  legacy  of  shame  is 
clearly  traceable  in  Pierre  de  Fontaines.  To  be  a  gladiator 
or  an  actor  was,  by  the  Roman  law,  a  competent  cause  for 
disinheritance.*  One  of  the  texts  prescribing  it  is  translated 
bodily  by  de  Fontaines,  the  **arenarius'*  of  the  Roman  be- 
becoming  the  "champions'*  of  the  Frenchman;''  and  in 
another  similar  transcription  from  the  Digest,  the  "athleta*' 
of  the  original  is  transformed  into  a  "champion.'*'  By  the 
thirteenth  century,  the  occupation  of  champion  had  thus 
become  infamous.  Its  professors  were  classed  with  the  vilest 
criminals,  and  with  the  unhappy  females  who  exposed  their 
charms  for  sale,  as  the  champion  did  his  skill  and  courage.* 
They  were  held  incapable  of  appearing  as  witnesses,  and  the 
extraordinary  anomaly  was  exhibited  of  seeking  to  learn  the 
truth  in  affairs  of  the  highest  moment  by  a  solemn  appeal  to 
God,  through  the  instrumentality  of  those  who  were  already 

»  Novel,  cxv.  cap.  Hi.  §  lo — more  fully  set  forth  in  Lib.  ill.  Cod.  Tit. 
xxvii.  1.  II. 

*  Conseil.  chap,  xxxiii.  til.  32. 

»  Ibid.  chap.  xv.  tit.  87,  which  is  a  translation  of  Lib.  IV.  Dig.  Tit.  ii. 
1.  23,  i  2. 

*  Pcrcutiat  si  quis  hominein  infamem,  hoc  est  lusorem  vol  pugilcm,  aut 
mulierem  publicam,  &c.— Sachsische  Weichbild  Art.  cxxix.  "  Plusieurs 
larrons,  ravisseurs  de  femines,  violleurs  d'6glises,  battcurs  ^  loyer,"  etc. — 
Ordonn.  de  Charles  VIL  ann.  1447,  also  Anciennes  Coutumes  de  Bre- 
tagne.     (Monteil,  ubi  sup.) 
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'  considered  as  convicts  of  the  worst  kind,  or  who,  by  I 
very  act.  were  branded  with  infamy  if  successful  in  justifying 
ioooceiice,  and  if  defeaiect  were  muiilated  or  hanged,'  By 
the  codes  in  force  throughout  Germany  in  the  thirteenth  and 
fourteenth  centuries,  they  were  not  only,  in  common  with 
bastards,  actors,  and  jugglers,  deprived  of  all  legal  privileges, 
such  as  succeeding  to  property,  bearing  witness,  Sic,  but 
even  their  children  were  visited  with  the  same  disabilities.' 
The  utter  contempt  in  which  they  were  held  was  moreover 
quaintly  symbolized  in  the  same  codes  by  the  provisions  of  2 
tariff  of  damages  to  be  assessed  for  blows  and  other  personal 
injuries.  A  graduated  list  of  fines  is  given  for  such  insults 
offered  to  nobles,  merchanis,  peasants,  &c,,  in  compensation 
of  their  wounded  honor;  below  the  serf  come  the  mounie- 
bauk  and  juggler,  who  could  only  cuff  the  assailant's  shadow 
projected  on  a  wall ;  and  last  of  all  are  rated  the  champion 
and  his  children,  whose  only  redress  was  a  glance  of  siin- 
I  shine  cast  upon  them  by  the  offender  from  a  duelling  shield. 
1  Deemed  by  law  incapable  of  receiving  an  insult,  the  satisfac- 
llioii  awarded  was  as  illusory  as  the  honor  to  be  repaired.* 
■Tbat  this  poetical  justice  was  long  in  vogue  is  proved  by  the 


I  Johen  dc  BeaDmont  Hit  que  chanpiunt  toiei,  provf  ilc  tel  chtHC,  ne 

E  apclicr  K  gage  de  balnillc  an  nut  quu,  ii  n'ot  por  chanpion 

s  por  ta  dcllanssc;  or  la  poine  de  u  mauvetc  vie  le  duit  bicn  en  ce 

panir.— Livre&de  Jimicc  el  ilc  PIcI,  I.iv.  xix.  Tit.  ii.  (  4. 

■  Campioncs  et  eurum  litKri  (ita  nali|  M  oniim  qui  illBciilinc  naii  sunt, 

»  qai  turii  lut  plcni  Inlrocinii  noniine  saiisfecerc,  ant  fusiigiitiotitm 

Tc,  hi  omnu  julls  bcncliciis  coicul. — Jur.  PrOT'in.  Alamui.  op. 

i.  J  I.  (&1.  Schi Iter, }— Jur.  Pmvin,  S»»Dn,  Lib.  111,  c.  nlv. 

*  Canptonibns  ct  i|i«>ruin  Ubcria  cmcniiic  loco  datur  fulgur  ex  clypco 

\  qui  KtU  olivenilur,  orlumi  hoc  is  rgui  eis  uUisbclionem  itcliei  toco 

E  pnctlire  Icnelur. — {Jur.   fiov.  Alatnan.  cap.  act.  {  l5,-~Jur. 

I,  Skxon.  Ub.  III.  art.xlv.)     In  the  Freneh  version  of  the  Speculum 

mm.  ihfsc  cmblcmtlic  measures  <•(  damage  aie  followed  tiy  the  re- 

"  ceilei  emiindes  fureni  eitnit^ici  ui  la  vicillie  loy  per  lei  royi"  (P. 

Ixxxd.),  which  would  ajigKir  lo  thow  ihu  the;  were  dliu»e<l  in  iha 

«ie>  for  which  ibe  ttan^ati'  n  wu  mcide. 
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commentary  upon  it  in  the  Richstich  Landrecht,  of  which 
the  date  is  shown  to  be  not  earlier  than  the  close  of  the  four- 
teenth century,  by  an  allusion  in  the  same  chapter  to  acci- 
dental deaths  arising  from  the  use  of  firearms.^ 

The  Italians,  however,  took  a  more  sensible  and  practical 
view  of  the  matter.  Accepting  as  a  necessity  ihe  existence 
of  champions  as  a  class,  they  were  disposed  rather  to  elevate 
than  to  degrade  the  profession.  In  the  Veronese  code  of 
1228,  they  appear  as  an  established  institution,  consisting 
of  individuals  selected  and  appointed  by  the  magistrates,  who 
did  not  allow  them  to  receive  more  than  one  hundred  sous 
for  the  performance  of  their  office.' 

It  is  evident  that  the  evils  attendant  upon  the  employment 
of  champions  were  generally  recognized,  and  it  is  not  sin- 
gular that  efforts  were  occasionally  made  to  abrogate  or  limit 
the  practice.  Otho  II.,  whose  laws  did  so  much  to  give 
respectability  to  the  duel,  decreed  that  champions  should  be 
permitted  only  to  counts,  ecclesiastics,  women,  boys,  old 
men,  and  cripples.'  That  this  rule  was  strictly  enforced  in 
some  places  we  may  infer  from  the  pleadings  of  a  case  oc- 
curring in  10 10  before  the  Bishop  of  Aretino,  concerning  a 
disputed  property,  wherein  a  crippled  right  hand  is  alleged 
as  the  reason  for  allowing  a  champion  to  one  of  the  parties.* 
In  other  parts  of  Italy,  however,  the  regulation  must  have 
been  speedily  disregarded,  for  about  the  same  time  Henry 
II.  found  it  necessary  to  promulgate  a  law  forbidding  the 
employment  of  substitutes  to  able-bodied  defendants  in  cases 
of  parricide  or  of  aggravated  murder;*  and  when,  two  hun- 
dred years  later,  Frederic  II.  almost  abolished  the  judicial 
combat  in  his  Neapolitan  dominions,  we  may  fairly  presume 
from  one  of  his  remarks  that  champions  were  universally 

>  Richstich  Landrecht,  Lib.  11.  cap.  xxv. 

•  Lib.  Juris  Civilis  Veron.  cap.  125,  126.    (Veronie,  1728,  p.  95.) 

•  L.  Longobard.  Lib.  II.  Tit.  Iv.  JJ  38,  40. 

•  Muratori,  Antiq.  Ital.  Dissert.  39. 

•  L,  Longobard.  Lib.  I.  Tit.  ix.  J  37 ;  Tit.  x.  J  4. 
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'  employed.'  Indeed,  he  made  provision  for  supplying  them 
it  the  public  expense  [o  widows,  orphans,  and  paupers 
might  be  unable  lo  secure  for  themselves  such  i 
In  Germany,  early  in  llie  elevenih  century,  it  would  seem 
that  champions  were  a  matter  of  course,  Trom  the  expressions 
[  made  use  of  in  desciibing  the  execution  of  a  number  of  rob- 
'  bers  convicted  in  this  manner  at  Merseburg  in  1017.'  At  a 
later  period,  it  seems  probable,  from  a  comparison  of  two 
chapters  of  the  Suabian  laws,  that  efforts  were  made  to 
prevent  the  hiring  of  professional  giadiaiors,'  but  that  they 
were  attended  with  Hllle  success  may  be  inferred  from  the 
disabilities  which,  as  we  have  already  seen,  were  so  copiously 
showered  on  the  class  by  the  same  laws. 

The  English  law  manifests  considerable  variation  at  dif- 

r  fercnt  periods  with  respect  to  this  point.     In  1150,  Henry 

I  JI.  strictly  prohibited  the  wager  of  b.iiile  with  hired  cham- 

I  pions  in  his  Norman  territories  ;*  and  we  learn  from  GlAnville 

I  Ihftt  a  champion  suspected  of  serving  for  money  might  be 

I   objected  to  by  the  opposite  party,  whence  arose  a  secondary 

combat  lo  determine  his  fitness  for  the  primary  one.*    It  is 

evident  from  this  that  mercenary  champions  were  not  rccog- 

niied  aa  legal  in  England,  a  principle  likewise  deducible 

from  an  expression  of  Bracton's  in  the  succeeding  century.' 

I  This,   however,  was    probably  little    regarded  in    practice. 

I  There  exists  a  charter  of  Bracton's  date,  by  which  John 

I  Vil  CBim  Mt  nunqium  iluo  pugiln  invcniri  [•olerunt  sic  xqu«1n,  etc. 
— Count.  SlcuUr.  Lib.  :i.  Til.  imii. 
■  It>d.  LD>.  I.  Tit.  xxxiii. 

*  Dh  tunc  multi  laiiunes  11  gladiiuaribut  sinijuiiui  certaniine  devicli.  sus- 
psndlo  periinml.  — nitlimnn,  Chrun.  Lib,  vtl. 

'  Jar.  Pn>vin.  Ataman,  op.  xuivi.  {  a;  cup.  I1.  [  i. 

*  Codcil.  Hcclei.  Rotomag.  p.  iiD.     (Du  C^nge.) 

*  tie  Leg.  Ai>i:1i:L-  Lib.  II.  [Ap.  iii. 

'  It*  pouct  cjiiilibcl  in  tali  (tela  tlium  appcllare  per  cunpiuncm  con- 
I  ducUvom,  quod  aoa  at  tulitieBduni.— Braclon.  Lib.  ill,  Tnd.  ii.  cap. 

is.  1 .. 


lyo  THE  WAGER  OF   BATTLE. 

"quondam  porcarius  de  Coldingham"  grants  to  the  Priory 
of  Coldingham  a  tract  of  land  which  he  had  received  from 
Adam  de  Riston  in  payment  for  victoriously  fighting  a  duel 
for  him.*  When  John  thus  proclaimed  himself  to  be  a  hired 
champion  there  could  have  been  little  danger  that  legal  disa- 
bilities would  be  visited  either  on  him  or  his  principal.  The 
custom  gradually  became  general,  for  eventually,  in  civil 
cases,  both  parties  were  compelled  by  law  to  employ  cham- 
pions, which  presupposes,  as  a  matter  of  course,  that  in  a 
great  majority  of  instances,  the  substitutes  must  have  been 
hired.'  In  criminal  cases,  however,  the  rule  was  generally 
reversed ;  in  felonies,  the  defendant  was  obliged  to  appear 
personally,  while  in  cases  of  less  moment  he  was  at  liberty 
to  put  forward  a  witness  as  champion ;'  and  when  the  ap- 
pellant, from  sex  or  other  disability,  or  the  defendant  from 
age,  was  unable  to  undergo  the  combat  personally,  it  was 
forbidden,  and  the  case  was  decided  by  a  jury.*  By  the 
ScottisR  law  of  the  twelfth  century,  it  is  evident  that  cham- 
pions were  not  allowed  in  any  case,  since  those  disabled  by 
age  or  wounds  were  forced  to  undergo  the  ordeal  in  order 
to  escape  the  duel.*  This  strictness  became  relaxed  in  time, 
though  the  practice  of  employing  champions  seems  never  to 

'  This  charter,  which  has  recently  been  found  among  the  records  of 
Durham  Cathedral,  is  printed  in  the  London  AtkeMttum  of  November  loth, 
lS66.  It  is  not  dated,  but  the  names  of  the  subscribing  witnesses  show 
that  it  must  have  been  executed  about  the  year  1260. 

*  Lord  Eldon,  in  his  speech  advocating  the  abolition  of  trial  by  battle, 
in  1819,  stated,  "  In  these  the  parties  were  not  suffered  to  fight  infrofria 
persona — they  were  compelled  to  confide  their  interests  to  champions,  on 
the  principle  that  if  one  of  the  parties  were  slain,  the  suit  would  abate." — 
Campbell's  Lives  of  the  Chancellors,  VII.  279. 

*  Pur  felony  ne  poit  nul  combattre  pur  autre;  en  personal  actions  ne- 
quidant  venials,  list  aux  actors  de  faire  Ics  battailes  per  lour  corps  ou  per 
loyal  tesmoigne  come  en  droit  reals  sont  les  combats. — Home's  Myrror  ot 
Justice,  cap.  iii.  sect.  23. 

«  Bracton.  Lib.  ill.  Tract,  ii.  cap.  21,  {{  11,12. — Ibid.  cap.  24. 

*  R^iam  Majestatem  Lib.  iv.  cap.  iii. 
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■  have  received  much  encouragement.  By  a  law  o(  David  II., 
I  •bout  the  year  1350,  it  appears  that  a  noble  had  the  privi- 
I  lege  of  piiUiiig  forward  a  siibsiimie  ;  bm  if  a  peasant  clial- 
I  lenged  a  noble,  he  was  obliged  to  appear  personally,  unless 

s  lord  undertook  the  quarrel  for  him  and  presented  the 
I  champion  as  from  himself.' 

The   tendency  exhibited   by  the  English   law  in  distin- 
I  guishing  between  civil  and  criminal  cases  is  also  manifested 
1  elsewhere.     Tlius,  in  France  and  the  Prankish  kingdoms  of 
I  the  East,  there  were  limitations  placed   by  law  on  the  cm- 
i  Jiloyment  of  champions  In  prosecutions  for  crime,*  while  in 
vil  actions  there  appear  to  have  been,  at  least  in  France, 
I  no   restrictions  whatever.'     This  distinction   between  civil 
I  and  criminal  practice  is  very  clearly  enunciated  by  Pierre  dc 
FoDUines,  who  suies  that  in  appeal  of  judgment  the  appel- 
lant in  criminal  cases  is  bound  to  show  satisfactory  cause  for 
employing  a  champion,  while  in  civil  affairs  the  right  to  do 
L  CO  requires  do  argument,*    In  practice,  however,  it  is*doubt- 
fful  whether  there  was  any  effectital  bar  to  their  use  in  any 
,  for  the  Monk  of  Si.  Denis,  in  praising  St.  Louis  for 
ft  suppressing  the  battle-trial,  gives  as  one  of  the  benefits  of  its 

■  ftbrogation,  the  removal  of  the  abuse  by  which  a  rich  man 
ftcould  buy  up  all  the  champions  of  the  vicinity,  so  that  a 
ipourer  antagonist  had  no  resource  to  avoid  the  loss  of  life 

heritage.'     This    hiring  of  champions,    moreover,  was 
kkgallyrccogniicd  as  a  necessity  attendant  upon  the  privilege 


L  David.  II.  cap.  xxvtii.  Bj  the  Burgher  laws  of  Scoilnnd,  a 
a  «ho  Wat  lnL-B(i3Cilale<t  1iy  reavnn  of  *gt  from  »]if>cinng  in  the  ficlii, 
M  allowed  10  defeod  himself  with  twctve  cunjuralon, — L.  Burgur.  op. 

\   I  AsUei  de  Jrrusatem,  BaisK  Conn,  np.  145,  I46. — Bcaanuinoir.cap. 
1  bi  op.  Kil.  I  4. 

*  BMunanait,  op.  Iii.  }  14. 

'  OM>cil,  clup.  XXII.  Til.  xlii. 
[  *  GnBdei  Chroniqan  T.  IV.  p.  417. 
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of  employing  them.'  High  rank,  or  a  marked  difference 
between  the  station  of  parties  to  an  action,  was  also  admitted 
as  justifying  the  superior  in  putting  forward  a  champion  in 
his  place.'  Local  variations,  however,  are  observable  in  the 
customs  regulating  these  matters.  Thus  the  municipal  laws 
of  Rheims,  in  the  fourteenth  century,  not  only  restrict  the 
admission  of  champions  in  criminal  matters  to  cases  in  which 
age  or  physical  disability  may  incapacitate  the  principals 
from  personally  taking  part  in  the  combat,  but  also  require 
the  accused  to  swear  that  the  impediment  has  supervened 
since  the  date  of  the  alleged  offence;  and  even  this  was  of 
no  avail  if  the  prosecutor  had  included  in  his  appeal  of  battle 
an  assertion  that  such  disability  had  existed  at  the  time  spe- 
cified.* Witnesses  obliged  to  support  their  testimony  by  the 
duel  were  not  only  subject  to  the  same  restrictions,  but  in 
substituting  a  hired  gladiator  were  obliged  to  swear  that  they 
had  vainly  sought  among  their  friends  for  some  one  to  volun- 
tarily assume  the  office.*  The  whole  tenor  of  these  provi- 
sions, indeed,  manifests  a  decided  intention  to  surround  the 
employment  of  champions  with  every  practicable  impedi- 
ment. In  B^arn,  again,  the  appellant  in  cases  of  treason  had 
a  right  to  decide  whether  the  defendant  should  be  allowed  to 
put  forward  a  substitute,  and  from  the  expressions  in  the  text 
it  may  be  inferred  that  in  the  selection  of  champions  there 
was  an  endeavor  to  secure  equality  of  age,  size,  and  strength.* 
This  equalization  of  chances  was  thoroughly  carried  out  in 

*  II  e^  usage  que  se  aucon  demende  la  con  de  bataille  qui  est  joege 
]>ar  champions  lo^es,  il  la  tendra  le  jor  maimes,  et  si  ele  est  par  le  cots 
des  querel^rs  il  metra  jor  avenant  a  la  lenir  auire  que  celui. — Coutumes 
dWnjou,  XIII.*  Si^le,  \  74. 

*  Kar  haute  persone  doit  bien  metre  por  lui,  ik  deflfendre  soi,  home, 
honeste  persone,  se  Tan  I'apele,  ou  s'il  apele  autre. — Livres  de  Jestice  et 
de  Plet,  Liv.  11.  Tit.  xviii. 

*  Lib.  Praa.  de  Cojisuet.  Remens.  J  40.  (Archives  Legisl.  de  Reims, 
Pt.  I.  p.  40. ) 

«  Ibid.  }  14.  P-  37- 

^  «^qc  de  Morbas,  Rubr.  liii.  ait.  iSS. 
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I  the  Veronese  code  of  i3j8,  where,  as  has  been  seen,  the 
f  champions  were  a  recognized  body,  regiilaied  and  conlrolled 
I  by  the  state.     No  one  could   engage  a  champion  before  a 
I  duel  had  been  judicially  decreed.     Then  the  magistrate  was 
bound  lo  choose  gladiators  of  equal  prowess,  and  the  choice 
between  them  was  given  to  the  defendant :  an  arrangement 
which  rendered  the  mutilation  inflicted  on   the  vanquished 
combatant  only  justifiable  on  the  score  of  suspected  treach- 
ery.'    In  Bigorre,  the  only  restriction  seems  to  have  been 
that  champions  should  be  natives  and  not  foreigners.'    By 
the  Spanish  law  of  the  thirteenth  century,  the  employment 
of  champions  was  so  restricted  as  to  show  :in  evident  desire 
on  the  part  of  the  legislator  to  discourage  it  as  far  as  possi- 
ble.    The  defendant  had  the  right  to  send  a  substitute  into 
the  field,  but  the  apjiellant  could  lio  so  only  by  consent  of 
bis  adversary.     The  champion  was  required  lo  be  of  birth 
e^ual  to  his  princijial,  which  tendered  the  hiring  of  cham- 
kjiious  almost  impossible,  and  not  snjierior  to  him  in  force 
Uid  vigor.     Women  and  minors  appeared  by  their  next  of 
in,  and  ecclesiastics  by  their  advocates.'    In  Russia,  until 
Uie  sixlecuih  century,  champions  wtre  never  employed,  con- 

■  teslants  being  always  obliged  to  api)ear  in  person.     In  1550, 
the  code  known  as  the  Sudcbtnick  at  length  permitted  the 

mployment  of  champions  in  certain  cases.' 

There  were  two  classes  of  pleaders,  however,  with  whom 
ftthe  hiring  of  champions  was  a  necessity,  and  who  could  not 

■  be  bound  by  the  liniiiatluns  imposed  on  ordinary  litigants. 
^xjgenary,  the  infant,  and   the  crippled  might 

)  L.  Jar.  Civi>»  VenMa;  cap.  II5.  II6  (p.  95). 

'  Pni^d  in  Uigorra ruin  nui  mdigcnx  iccipiaiiiur.  (Logitiie.  HUl.  ctu 
It  dint  l»  I'yrfiiiw,  p.  asi.)  By  ihe  nunc  eude.  (lit  Wriff  o(  pay- 
11 10  llie  champion  was  30  sous,  witb  la  fur  bik  klilclJ  ai»l  6  [ur  Liain- 
."pru  praparaiipne." 

t  ■■uiula!.  IH.  viL  Til.  U.  I.  3. 
*  Un  Uojrt,  tliml  Crimiiicl  dct  I'eiipici  Mudcmes,  t,  611-IJ. 
'5" 
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possibly  find  a  representative  among  their  kindred,  and  while 
the  woman  might  appear  by  her  husband  or  next  of  kin,  the 
ecclesiastical  foundations  and  chartered  towns  had  no  such 
resource.  Thus,  in  a  suit  for  taxes,  in  1164,  before  the 
court  of  Verona,  Bonuszeno  of  Soavo  proved  that  the  village 
of  Soavo  had  exempted  his  father  Petrobatalla  from  all  local 
imposts  for  having  served  as  champion  in  a  duel  between  it 
and  a  neighboring  community,  and  his  claim  to  the  reversion 
of  the  exemption  was  allowed.*  So  a  charter  of  1104  relates 
how  the  monks  of  Noailles  were  harassed  by  the  seizure  of 
some  mills  belonging  to  their  abbey,  claimed  by  an  official 
of  William  Duke  of  Aquitaine,  until  at  length  the  duke 
agreed  to  allow  the  matter  to  be  decided  by  the  duel,  when 
the  champion  of  the  church  was  victorious  and  the  disputed 
property  was  confirmed  to  the  abbey.'  At  length  the  fre- 
quent necessity  for  this  species  of  service  led  to  the  employ- 
ment of  regularly  appointed  champions,  who  fought  the 
battles  of  their  principals  for  an  annual  stipend,  or  for  some 
other  advantages  bestowed  in  payment.  Du  Cange,  for  in- 
stance, gives  the  text  of  an  agreement  by  which  one  Geoffry 
Blondel,  in  1256,  bound  himself  to  the  town  of  Beauvais  as 
its  champion  for  a  yearly  salary  of  twenty  sous  Parisis,  with 
extra  gratifications  of  ten  livres  Tournois  every  time  that  he 
appeared  in  arms  to  defend  its  cause,  fifty  livres  if  blows 
were  exchanged,  and  a  hundred  livres  if  the  combat  were 
carried  to  a  triumphant  issue.  It  is  a  little  singular  that 
Beaumanoir,  in  digesting  the  customs  of  Beauvais  but  a  few 
years  later,  speaks  of  this  practice  as  an  ancient  and  obsolete 
one,  of  which  he  had  only  heard  through  tradition.'  That 
it  continued  to  be  in  vogue  until  long  after,  is  shown  by 

'  Campagnola,  Lib.  Juris  Civ.  Veronie.  (Veronre,  1728,  p.  xviii.) 
*  Polyptichum  Irminonis,  App.  No.  33.     (Pari;?,  1836,  p.  372.) 
'  Uiic  malvese   coustume   souloit  courre   ancicmment,  si  comme  nos 
avons  entendu  des  seigneurs  de  lois. — Cout.  du  Beauvoisis,  cap.  xxxviii. 

J  IS- 
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Monicii,    who   alludes    to   §everal  doeiinienCs  of  [he  kin 
bearing  date  as  late  as  ihe  fificenih  century.' 

The  champions  of  the  church  occupied  a  higher  position, 
and  were  bound  to  defend  the  interests  of  their  clients  in  the 
field  as  well  as  in  the  court  and  in  the  lists;  they  also  led 
the  armed  retainers  of  the  church  when  summoned  by  the  I 
suzerain  to  national  war.  The  office  was  honorable  and 
lucrative,  and  was  eagerly  soti};ht  by  gentlemen  of  station, 
who  turned  to  account  ihe  opportunities  of  aggrandizement 
which  it  afforded  ;  and  many  a  noble  family  traced  its  pros- 
perity 10  the  increase  of  ancestral  properly  thus  obtained, 
directly  or  indirectly,  by  espousing  the  cause  of  fat  abbeys 
and  wealthy  bishoprics,  as  when,  in  the  ninth  century,  the 
Abbot  of  Figeac,  near  Cahors,  bestowed  on  a  neighboring 
loni  sixty  churches  and  five  hundred  maosi  on  condition  of  1 
his  fighting  the  battles  of  the  abbey.'  The  influence  of  feu- 
dalism early  made  itself  felt,  and  the  office  of  Viiiame  or 
d^re**  became  generally  hereditary,  after  which  its  possessors, 
for  the  most  part,  rendered  themselves  independent  of  their 
benefactors,  their  exactions  and  spoliations  becoming  a  fa- 
vorite theme  of  objurgation  among  churchmen  who  regarded 
them  as  the  worst  enemies  of  the  foundations  which  they 
had  sworn  to  protect.*  In  many  instances  the  position  was 
■  consideration  obtained  for  donations  bestowed  upon 
churches,  so  that  in  some  countries,  and  particularly  in 
England,  the  title  of  ai/voealus  became  gradually  recognized 
as  synonymous  with  patron.  Thus,  one  of  the  worst  abuses  J 
of  the  Anglican  Church  is  derived  from  this  source,  and  the  \ 

•  flitt.  d«  Fmn^eii,  XV'Sitde,  Hitt.uii.— ThcurifTofrcwunlipaid   ' 
lo  Bloadel,  and  BrBumandir'n  BrKumcni  in  favor  iif  niulililmg  a  ilefMied 
eham^cm,  oBcr  a  strong  praclicol  commcniuy  on  tlic  fundamenUl  prind- 
pll  lit>iFn  whldi  l!ir  whole  Ky&tem  ui  ■pgwali  lo  tlir  jiidgmenl  of  I>j<l  w 
bued — that  >uvte»  Was  an  evidence  of  ri|>h(. 

■  Hi«.  Monatt.  FiEncriiH — (Balui.  el  Manii  IV.  p.  i.) 

•  Abbon'u  Floriac.  Collect.  Canon,  can.  ii.— Hiitor.  Trevircm.  (1)' Ache- 1 
ry  SpiCiles-  11.  aSJ|, — Geruhi  Kci chert] .ctg.  Je  .tiiilicia  Uci  cap.  vi. 
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forgotten  wrongs  of  the  Middle  Ages  are  perpetuated,  etynio- 
logically  at  least,  in  the  advowson  which  renders  the  cure  of 
souls  too  often  a  matter  of  bargain  and  sale. 

DECLINE   OF  THE  JUDICIAL   DUEL. 

So  many  influences  were  at  work  in  favor  of  the  judicial 
duel,  and  it  was  so  thoroughly  engrafted  in  the  convictions 
and  prejudices  of  Europe  that  centuries  were  requisite  for 
its  extirpation.  Curiously  enough,  the  earliest  decisive 
action  against  it  took  place  in  Iceland,  where  it  was  formally 
interdicted  as  a  judicial  proceeding  in  loii;*  and  though 
the  assumption  that  this  was  owing  to  the  introduction  of 
Christianity  has  been  disproved,  still,  the  fact  that  both 
events  were  contemporaneous  allows  us  to  conclude  that 
some  influence  may  have  been  exercised  by  even  so  imper- 
fect a  religion  as  that  taught  to  the  new  converts,  though  the 
immediate  cause  was  a  holmgang  between  two  skalds  of  dis- 
tinction, Gunnlaug  Ormslunga  and  Skald-Rafn.*  Norway 
was  not  long  in  following  the  example,  for  about  the  same 
period  the  Jarls  Erik  and  Svenn  Hakonsen  abolished  the 
holmgang^  while  paganism  was  as  yet  widely  prevalent.' 
Denmark  was  almost  equally  prompt :  indeed  Saxo  Gram- 
maticus  in  one  passage  attributes  to  it  the  priority,  asserting 
that  when  Poppo,  in  965,  converted  Harold  Blaatand  by  the 

*  Schlcgcl  Comment,  ad  Gr&giis,  p.  xxii. — Dasent,  in  his  Icelandic 
Chronology  (Burnt  Njal  I.  cciii.)  places  this  in  1006,  and  Keyser  (Reli- 
gion of  the  Northmen,  Pennock*s  Trans,  p.  258)  in  1000. 

•  The  kind  of  Christianity  introduced  may  be  estimated  by  the  charac- 
ter of  the  Ajx>stle  of  Iceland.  Deacon  Thangbrand  was  the  son  of  \ViIli- 
bald  Count  of  Saxony,  and  even  after  he  had  taken  orders  continued  lo 
ply  his  old  vocation  of  viking  or  sea-robbing.  To  get  rid  of  him  and  to 
punish  him,  King  Oiaf  Trj-ggvesson  of  Norway  im[K>sed  upon  him  the 
task  of  converting  Iceland,  which  he  accomplished  with  the  sword  in  one 
hand  and  the  Bible  in  the  other. — See  Dasent,  Burnt  Njal,  II.  361. — Olaf 
Tryggvesson's  Saga  c.  Ixxx.  (Laing*s  Ueimskriugla,  1.  441.) 

f  Keyser,  op.  cit  p.  258. 
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onical  of  red-hi 

to  induce  ihc  substitution  o 

viously  existing  wager  of  batde.'    Vet  it  evidently  was  not  ] 

abolished  for  &  century  iaier,  for  when  Harold  the  Simple, 

son  of  Sven  Eslrith,  ascended  ihe  throne  in  1074,  among  the 

legal  innovations  which  he  introduced  was  the  substitution 

of  the  purgatorial  oaih  for  all  other  forms  of  defence,  which, 

as  Saxo  si>ecifically  states,  put  an  end  to  the  wager  of  battle, 

and  opened  the  door  to  great  abuses.' 

Fiercer  tribes  than  these  in  Europe  there  were  none,  and  I 
their  abrogation  of  the  battle  trial  at  this  early  age  is  an 
inexplicable  anomaly.  It  was  an  exceptional  movement, 
however,  without  results  beyond  their  own  narrow  boun- 
daries. Other  causes  had  to  work  slowly  and  painfully  for 
ages  before  man  could  throw  off  the  bonds  of  ancestral  pre- 
judice. One  of  the  most  powerful  of  these  causes  was  the 
gradual  rise  of  the  Tiers-Etat  to  consideration  and  importance. 
The  sturdy  bourgeois,  though  ready  enough  with  morion  and  ' 
pike  to  defend  their  privileges,  were  usually  addicted  to  a  , 
more  peaceful  mode  of  settling  private  quarrels.  Devoted 
ttj  the  arts  of  peace,  seeing  their  interest  in  the  pursuits  of 
industry  and  commerce,  enjoying  the  advantage  of  settled 
und  permanent  tribunals,  and  exposed  to  all  the  humanizing  I 
and  civilizing  influences  of  close  association  in  communities, 
they  speedily  acquired  ideas  of  progress  very  different  from 
those  of  the  savage  feudal  nobles  living  isolated  in  their 
fiuitnesses,  or  of  the  wretched  serfs  who  crouched  for  protec- 
tion around  the  castles  of  their  masters.  Accordingly,  the 
desire  to  escape  from  the  necessity  of  purgation  by  battle 
IB  almost  coeval  with  the  founding  of  the  first  communes. 
The  earliest  instance  of  this  tendency  that  I  have  met  with 
K  contained  in  the  charter  granted  to  I'isa  by  the  Emperor 
Henry  IV,  in  1081.  by  which  he  agrees  that  any  accusations 
Wilich  he  may  bring  against  citizens  can  be  tried  without  J 


I.  Grainciiat.  lli'>[.  ]>>[>.  Lib.  > 


•  [l>id.  UU.  > 
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battle  by  the  oaths  of  twelve  compurgators,  except  when  the 
penalties  of  death  or  mutilation  are  involved ;  and  in  ques- 
tions concerning  land,  the  duel  is  forbidden  when  competent 
testimony  can  be  procured.*  Limited  as  these  concessions 
may  seem,  they  were  an  immense  innovation  on  the  preju- 
dices of  the  age,  and  are  important  as  affording  the  earliest 
indication  of  the  direction  which  the  new  civilization  was 
assuming.  Not  long  after,  about  the  year  1105,  the  citizens 
of  Amiens  received  a  charter  from  their  bishop,  St.  Godfrey, 
in  which  the  duel  is  subjected  to  some  restriction — not 
enough  in  itself,  perhaps,  to  effect  much  reform,  yet  clearly 
showing  the  tendency  which  existed.  According  to  the 
terms  of  this  charter  no  duel  could  be  decreed  concerning 
any  agreement  entered  into  before  two  or  three  magistrates 
if  ihey  could  bear  witness  to  its  terms.*  Perhaps  the  earliest 
instance  of  absolute  freedom  from  the  judicial  combat  occurs 
in  a  charter  granted  to  the  town  of  Ypres,  in  11 16  by  Bald- 
win VII.  of  Flanders,  when  he  substituted  the  oath  with  four 
conjurators  in  all  cases  where  the  duel  or  the  ordeal  was 
previously  in  use.'  This  was  followed  by  a  similar  grant  to 
the  inhabitants  of  Bari  by  Roger,  King  of  Naples,  in  1132.* 
Curiously  enough,  almost  contemporary  with  this  is  a  simi- 
lar exemption  bestowed  on  the  rude  mountaineers  of  the 
Pyrenees.  Centulla  I.  of  Bigorre,  who  died  in  1138,  in  the 
Privileges  of  Lourdes,  authorizes  the  inhabitants  to  prosecute 
their  claims  without  the  duel  ;*  and  his  desire  to  discourage 
the   custom   is   further   shown   by  a  clause   permitting  the 

'  Lunig  Cod.  Diplom.  lul.  I.  2455. — The  liberal  terms  of  this  charter 
show  the  enlightenment  of  the  Emperor,  and  explain  the  fidelity  mani- 
fested for  him  by  the  imperial  cities  in  his  desperate  stru^lcs  with  his 
rebellious  nobles  and  .nn  implacable  )xi)UC}*. 

*  Chart.  Commun.   Ambianens.  c.  44.     (Mignc's  Patrolog.  T.  162,  p. 

750) 
'  The  charter  is  given  by  Proost,  op.  cit.  p.  96. 

*  Femim,  cacavum,  pugnam,  aquam,  vobis  non  judicabit  vel  judicari 
faciet.     (Muratori,  Antiq.  Iial.  Dissert.  38. ) 

*  Priviltfgcs  de  Lounles,  cap.  ii.     (Lagiize,  op.  cit.  p.  4S2.) 
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pteailcr  who  has  g.igcd  his  battle  to  withdraw  on  payment  of  I 
a  fine  of  only  five  sous  to  the  seigneur,  in  .iddiiion  to  what  | 
the  authoriliea  of  the  town   may  levy.'     Still  more  decided  ] 
was  a  provision  of  the  laws  of  Soest  in  Westjihalia,  somewhat  I 
earlier  than  this,  by  which  ihe  citizens  were  absolutely  pro- 
hibited from  appealing  each  other  in  battle  ;*  and  this  is  also  ] 
to  be  foimd  in  a  charier  granled  to  the  town  of  Tournay  by  ] 
Philip  Aiigusitis  in  1 187.*    In  the  law^  of  Ghent,  granted  by  I 
Philip  of  Alsace  in  1178,  there  is  no  allnsJon  to  any  species  | 
of  ordeal,  and  all  proceedings  seem  to  be  based  on  the  ordi- 
nary processes  of  law,  while  in  Ihe  charter  of  Nieiiport,  be-  ] 
stowed  by  the  same  prince  in  1163.  although  the  ordeal  of  ] 
red-hot  iron  and  com  purgatorial  oaths  are  freely  alluded  to 
as  means  of  rebutting  accusations,   there   is  no   reference 
whatever  to  the  battle  trial,  showing  that  it  must  then  have   ' 
been  no  longer  in  use.'    Loiii^  VIII.  in  the  charter  of  Cres- 
py,  granted  in  1113,  promised  that  neither  himself  noi 
officials  should  in  future  have  the  right  to  demand  Ihe  wager   < 
of  battle  from  its  inhabitams;*  and  shortly  after,  the  laws  of 
Artiiies,  conceded  by  the  abbey  of  St.  Berlin  in  1731,  pro- 
vided that  Ihe  duel  could  only  be  decreed  between  two  citi- 
zens of  that  commune  when  both  parties  should  assent  to  it.* 
In  the  same  spirit  the  laws  of  Riom,  granled  by  Alphonse  de 
Poitiers,  the  son  of  St.  Louis,  in  1 3  yo.declared  that  no  inhabitant 
[  of  the  town  should  be  forced  to  submit  lo  the  wager  of  battle.* 

'  Priviligw  tie  I^unlc*,  cap.  liii.     [l-«e^"  P-  484)     These  privl- 
I  lege*  wer«  conlinneil  U  vaiiaus  epochs,  nnlii  1407. 

>taliit«  SiuatEHMa,  No.  41  (Hicbcilia  Aualeci.  Med.  .I^lvi.  p.  51.']),    ' 
I  Thit  U  Rinincd  in  the  uilAcquoil  receniiQn  of  the  lnw,  in  ilie  thirteeoth 

lUurjr.     (Op.  ell.  p.  516.) 

*  C«ani«tud.  Tarnacetu.  aim.  1187,!  mi.     (D'Achery  Spkileg.  III.    , 
P55»-)  I 

*  OuiUgheni,  Annalcsdc  Flamlcc  cit.  Lolnousuit.  T.  I.  pp.4t6!c]i].; 
[   T.  11   atK.  ail  ho. 

*  SlalKta  Cntnmun.  apud  Ctit|Hocuin  i D'Achery  SfHtlleg.  III.  $95). 

*  Legg.  Villn;  rie  JuUi  |  x\xi.  (Il'>>l.  p.  60B). 
r  LllnttAlct  VUluE  Ricoau£.  )  6  illiid.  p.  671), 
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In  the  customs  of  Maubourguet,  granted  in  1309,  by  Bernard 
VI.  of  Armagnac,  privileges  similar  to  those  of  Lourdes,  al- 
luded to  above,  were  included,  rendering  the  duel  a  purely 
voluntary  matter.*  Even  in  Scotland,  partial  exemptions  of  the 
same  kind  in  favor  of  towns  are  found  as  early  as  the  tw^elfth 
century.  A  stranger  could  not  force  a  burgher  to  fight,  ex- 
cept on  an  accusation  of  treachery  or  theft,  while,  if  a 
burgher  desired  to  compel  a  stranger  to  the  duel,  he  was 
obliged  to  go  beyond  the  confines  of  the  town.  A  special 
privilege  was  granted  to  the  royal  burghs,  for  their  citizens 
could  not  be  challenged  by  the  burghers  of  nobles  or  pre- 
lates, while  they  had  the  right  to  offer  battle  to  the  latter.' 
Much  more  efficient  was  the  clause  of  the  third  Keure  of 
Bruges,  granted  in  1304  by  Philip  son  of  Count  Guy  of 
Flanders,  which  strictly  prohibited  the  duel.  Any  one  who 
gave  or  received  a  wager  of  battle  was  fined  sixty  sols,  one- 
half  for  the  benefit  of  the  town,  and  the  other  for  the  count.' 
The  special  influence  exercised  by  the  practical  spirit  of 
trade  in  rendering  the  duel  obsolete  is  well  illustrated  by 
the  privilege  granted,  in  1127,  by  William  Clito,  to  the  mer- 
chants of  St.  Omer,  declaring  that  they  should  be  free  from 
all  api^eals  to  single  combat  in  all  the  markets  of  Flanders.^ 
In  a  similar  spirit,  when  Frederic  Barbarossa,  in  11 73,  was 
desirous  of  attracting  to  the  markets  of  Aix-la-Chapelle  and 
Duisbourg  the  traders  of  Flanders,  in  the  code  which  he 
established  for  the  protection  of  such  as  might  come,  he  spe- 

*  E  sobre  ayso  que  dam  e  autreyam  als  borges  tie  la  vielle  tie  Maubour- 
guet que  totz  Kxs  enil>ars  pnsquen  provar  sens  batulhe  etc. — Coutumes  dc 
Maubourguet,  cap.  v.  That  this,  however,  was  not  exj>ected  to  do  away 
entirely  with  the  l«lile  trial  is  shown  by  the  regulation  prescribed  in  cap. 
xxxvii.     (I-agr^ze,  op.  cit.  pp.  470,  474.) 

•  L.  Burgorum,  c.  14.  15.     ^ Skene.  ^ 

•  Wamkwnig.  lli>t.  de  la  Klamlre,  IV.  129. 

*  In  omni  mercato  Flandri*  si  quis  clamorem  adversus  et>s  suscitaveril, 
judicium  scabinorum  de  omni  clamore  sine  duello  sul^ant:  ab  duello  vero 
ukerius  liberi  sint.<— >(\Yamkonig.  Hist,  de  la  Flandre,  II.  411.) 
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Ully  enacted  that  tliey  should   enjoy  tmmunity  from  the 

Even  Russia  found   it  advantageous  to  exieud  (he 

me  exemption  to  foreign  merchanis,   and   in  the  treaty 

4l{ch  Mstinlas  Duvidovich  made  in  iizS  n-ith  the  H.-inse- 

n  of  Riga,  he  granted  la  the  Germans  who  might  seek 

is  dominions  immunity  from  liability  to  the  red-hot  iron 

rdeal  and  wager  of  battle.* 

I  Germany  seems  to  have  been  somewhat  later  than  France 

r  Italy  in  the    movement,  yet  her  burghers  evidently  re- 

prded  it  with  favor.     Frederic  II,,  who  recorded  his  disap- 

wal  of  the  ilnel  in  bis  Sicilian  Constitutions,  was  ready  to 

Icouragc  them   in  this  tendency,  and   in   his  charters  to 

EAtisbon  and  Vienna  he  authorised  their  citixens  to  decline 

t  duel  and  clear  themselves  by  compurgation,'  while  as 

fcrly  as  izig  he  cxempied  the  Niirnbergers  from  the  appeal 

*  battle   throughout  the   empire,'     The  burgher   law  of 

brihern  Germany  alludes  to  the  judicial  combat  only  in 

biminal  charges,  such  as  violence,  homicide,  housebreaking, 

pd  theft;'  and  this  is  limited  in  the  statutes  of  Eisenach,  of 

183,  which  provide  that  no  duel  shall  be  adjudged  in  the 

I,  except  in  cases  of  homicide,  and  then  only  when  the 

nd  of  the  municrcd  man  shall  be  produced  in  court  at  the 

In  i>9i,  Rodolph  of  H.ipsburg  issued  a  constitution 

ing  that  the  burghers  of  the  free  imperial  cities  should 

t  be  liable  10  the  duel  outside  of  the  limits  of  their  nidi- 

iwns,'  and  in  the  tLiyser-Rechl  this  privilege  U  cx- 

ided  by  declaring  the  burghers  exempt  from  all  challenge 


I  Nemo  niemloreiii  ilc  KlAndria  ductlo  provocaMi.  (Il>iil.  11.  416.) 
I  Tr*M  de  1238.  an.  3.     &dciu<,  Hiit.  dc  Ra»ic.  II.  17a. 
f  Btbtt  ie  DuclIJi  Uvrmsiiarum,  p.  9.  VitemVript.  1717. 
ICMmIi.  Krid  II.  <lcjur.  Norimli,  )  4  (GdIiIm.  Cniuiil.  Ini|>.  I.  191). 
f  Saduiidie  Wcidibiid,  An.   xnxv.  Utli.  txixi.-lxulv.  Imxix.   xe. 


I  H«nk«,  CckIi.  do  Deul.  Peintjchcn  Kccliu  I.  192  ( l)u  Hoyt.  nj 
iS90>. 
f  (joldail.  np.  <il.  I.   )I4. 


,  ell. 
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to  combat,  except  in  a  suit  brought  by  a  fellow-citizen.* 
Notwithstanding  this,  special  immunities  continued  to  be 
granted,  showing  that  these  general  laws  were  of  little  effect 
unless  supported  by  the  temper  of  the  people.  Thus  Louis 
IV.  in  1332  gave  such  a  privilege  to  Dortmund,  and  so  late 
as  1355  Charles  IV.  bestowed  it  on  the  citizens  of  Worms.' 

All  these,  however,  were  special  privileges  for  a  limited 
class  of  men,  and  their  local  regulations  had  no  direct  bear- 
ing on  general  legislation,  except  in  so  far  as  they  might 
assist  in  softening  the  manners  of  their  generation  and  aiding 
in  the  general  spread  of  civilization.  A  more  efficient  cause 
was  to  be  found  in  the  opposition  of  the  church.  From 
Liutprand  the  Lombard  to  Frederic  II.,  a  period  of  five 
centuries,  no  secular  lawgiver,  south  of  Denmark,  seems  to 
have  thought  of  abolishing  the  judicial  combat  as  a  measure 
of  general  policy,  and  those  whose  influence  was  largest 
were  the  most  conspicuous  in  fostering  it.  During  the 
whole  of  this  period  the  church  was  consistently  engaged  in 
discrediting  it,  notwithstanding  that  the  local  interests  or 
pride  of  individual  prelates  might  lead  them  to  defend  the 
vested  privileges  connected  with  it  in  their  jurisdictions. 

When  KiiTg  Gundobald  gave  form  and  shape  to  the  battle 
ordeal  in  digesting  the  Burgundian  laws,  Avitus,  Bishop  of 
Vienne,  remonstrated  loudly  against  the  practice  as  unjust 
and  unchristian.  A  new  controversy  arose  on  the  occasion 
of  the  duel  between  the  Counts  Bera  and  Sanila,  to  which 
allusion  has  already  been  made  as  one  of  the  important 
events  in  the  reign  of  Louis-le-Debonnaire.  St.  Agobard, 
Archbishop  of  Lyons,  took  advantage  of  the  opportunity  to 
address   to  the  Emperor   a  treatise   in  which    he   strongly 

'  Jur.  Casar  P.  iv.  cap.  i.  (Senckenl)crg  Cor}).  Jur.  German.  I.  118.) 
This  portion  of  the  Kayscr  Kecht  is  probably  therefore  posterior  to  the 
rise  of  the  llapsburg  dyna'^ty. 

<  Uclit2  de  Duel.  Cierman.  p.  11. 
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dcprccatft!  llie  settlement  of  judicUl  questions  by  (he  sword; 
and  he  subsequently  wrote  anolhcr  tract  against  ordeals  in 
general,  consisting  principally  of  scriptural  texts  with  a  run- 
ning commentary,  proving  the  incompatibility  of  Cliristiaii 
doctrines  with  these  unchristian  practices.'  Some  thirty-five 
years  later,  the  Coinicil  of  Valence  In  855  denounced  the 
wager  of  battle  in  the  most  decided  terms,  praying  the  Em- 
peror I.othair  to  abolish  it  throughout  his  dominions,  and 
adopting  a  canon  which  not  only  excommunicated  the  victor 
in  such  contests,  bnt  refused  the  rights  of  Christian  sepulture 
to  the  victim.'  By  this  time  the  forces  of  the  church  were 
becoming  consolidated  in  the  Papacy,  and  the  Vicegerent  of 
God  was  beginning  to  make  hi.s  voice  heard  authoritatively 
vughout  Europe.  The  (wjks  accordingly  were  not  long 
^protesting  energetically  against  the  custom.  Nicholas  I. 
tnounced  it  vigorously, '  and  his  successors  constantly  cn- 
tBvorcd,  as  we  have  already  seen,  to  discredit  it.  In  the 
jBer  half  of  the  twelfth  century,  Peter  Cantor  argues  that  a 
mpion  undertaking  the  combat  relies  cither  on  his  suiwr- 
slrength  and  &kill,  which  is  manifest  injustice;  or  on  the 
e  of  his  cause,  which  is  presumption;  or  on  a  !t|>ccial 
lie,  which  is  a  devilish  tempting  of  God.*  Near  the 
!  of  the  same  century,  Celestin  III.  prohibited  it  in 
Kriil  terms,*  and  he  further  pronounced  that  champions 

Liber  ■ilvcr>u>  l.ct;eiii  Giinttobadl"  ind  "  I.lhtr  conir*  Ju'licium 
(AjtoSardi  Opp.  Ed.  Balm  I.  loj.  jol.)     lloihofih«c  works  dis- 
ahlhly,  and  a  tplril  of  cali^hlened  picly,  mingleil  wiih  fie- 
it  Abuirilitiei  >vhii.~h  Oiow  iliai  .X^ulntil  cauM  nui  in  all  things  rUe 
o  hi*  mt.     Onenf  hU  favarilc  irgumcnii  h  ihntlhe  luuilv  iirdnl 
Dvcd  by  ibr  Ariin  hnctk'  (riinilnbald,  vihiim  he  >iii(^aiii»  u 
*ii|i*tti4i«  ic  tlullu*  horrctlcui  CiuDilobjdui  Burgiiurliunutii  rei." 
II.  Vklcntin.  >nn.  855  aa.  it. 
Monon»<:hiaiii  ciuv  11.  ij.  *. 
^  ftt.  C«nlM.  Verb.  Abbrcv.  cap.  ij(xviii. 

C1M,  vcl  alii*  ctiora,  buc  non  Jcliciitbquawnu)  tolcrare"  (Can, 
ib  V.  Til.  XXXV.),  Tbe  nibiic  of  thit  tannn  i*  even  more 
■  DuelU  el  »ila  pHij^lonet  vnlgnru  pr»lilbil*  «unt,  (|ui>  per 
H  ciinileinnatdt  abuilveadui,  ei  Deus  ictitari  vldetut." 
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in  such  contests,  together  with  principals,  were  guilty  of 
homicide,  and  liable  to  all  the  ecclesiastical  penalties  of  that 
crime.'  Innocent  III.,  moreover,  took  care  that  the  great 
council  of  Lateran  in  1215  should  confirm  all  the  previous 
prohibitions  of  the  practice.'  It  was  probably  this  papal 
influence  that  led  Simon  de  Montfort,  the  special  champion 
of  the  church,  to  limit  the  use  of  the  duel  in  the  territories 
which  he  won  in  his  crusade  against  the  Counts  of  Toulouse. 
In  a  charter  given  December  i,  1212,  he  forbids  its  use  in 
all  the  seignorial  courts  in  his  dominions,  except  in  cases  of 
treason,  theft,  robbery,  and  murder.*  De  Montfort's  de- 
pendence on  Rome,  however,  was  exceptional,  and  Chris- 
tendom at  large  was  not  as  yet  prepared  to  appreciate  the 
reformatory  efforts  of  the  popes.  The  refinements  of  the 
scholastic  theology  moreover  found  that  it  was  less  objection- 
able than  the  other  forms  of  ordeal,  because,  as  Thomas 
Aquinas  remarks,  the  hot  iron  or  boiling  water  is  a  direct 
tempting  of  God,  while  the  duel  is  only  a  matter  of  chance, 
for  no  one  expects  miraculous  interposition  unless  the  cham- 
pions are  very  unequal  in  age  or  strength.*  Yet  this  was  a 
subtlety  too  refined  for  the  common  mind,  and  the  persist- 
ence of  ecclesiastical  belief  in  the  divine  interposition  is 
fairly  illustrated  by  a  case,  related  with  great  triumph  by 
monkish  chroniclers,  as  late  as  the  fourteenth  century,  when 
a  duel  was  undertaken  by  direction  of  the  Virgin  Mary  her- 
self. In  1325,  according  to  the  «tory,  a  French  Jew  feigned 
conversion  to  Christianity  in  order  to  gratify  his  spleen  by 
mutilating  the  images  in  the  churches,  and  at  length  he  com- 
mitted the  sacrilege  of  carrying  off  the  holy  wafer  to  aid  in 
the  unknown  and  hideous  rites  of  his  fellows.  The  patience 
of  the  Virgin  being  at  last  exhausted,  shenpj^eared  in  a  vision 

»  Can.  2,  Extra,  Ijb.  v.  Tit.  xv. 

•  Concil.  Lateranens.  IV.  can.  18. 

•  Consuetud.   S.   Monlisfortis.   (Conlre  le  Franc-.MIcu  sans  Tiltre,  p. 
229.  Paris,  1629.) 

•  Sec.  Sec.  Q.  95  art.  8. 
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^  a  certain  smith,  commamling  him  to  summon  the  impious 
^raelite  to  the  field.  A  second  and  a  third  time  was  the 
kion  rejieated  without  effect,  till  at  last  the  smith,  on  emer- 
church,  was  confronted  by  the  Virgin  in  jierson, 
tolded  for  his  remissness,  promised  an  easy  victory,  and 
Itrbidden  to  pass  the  church  door  until  hi»  duly  should  be 
mplishcd,  He  obeyed  and  sought  ihv  authorities.  The 
was  decreed,  and  the  unhappy  Hebrew,  on  being 
wught  into  the  lists,  yielded  without  a  blow,  falling  on  his 
bftcM,  conTcssing  his  imp.irdon.il ilc  sins,  and  crying  that  he 
nild  not  resist  the  thousands  of  armed  men  who  appeared 
tound  his  adversary  with  threatening  weapons.  He  was 
pcordingly  promptly  burned,  to  the  great  satisfaction  of  all 
^lievers.'  Vet  for  all  this,  the  opposition  of  the  church,  as 
Itthoritatively  expressed  by  successive  pontiffs,  could  not 
ht  have  great  inltuence  in  o[)eniug  the  minds  of  men  to  a 
(Ose  of  the  cruelty  and  injustice  of  the  custom.' 

KBut  perhaps  the  most  powerful  cause  at  work  was  the 

hfival  of  the  Roman  jurisprudence,  which  in  the  thirteenth 

mtury  commenced   tu   undermine  all  the  institutions   of 

idalism.     Its  theory  of  royal  sujiremacy  was  most  agree- 

e  (0  sovereigns  whose  authority  over  jjowerful  vass^als  was 

xly  more  than  nominal ;  its  perfection  of  equity  between 

n  and  man  cuuld  not  fail  to  render  it  enticing  to  clcar- 

Indeil  jurists,  wearied  with  the  complicated  and  fantastic 

i  WUIelmt  Egmonil.  ('hrnn.    (Motitiin  .^naleei.  IV.  iji.)  Proosl  (U- 

Uioa  lid  Jogeinents  <1l-  Dku.  p.  lA)  ei*e<  Ihii  Murf,  with  wme  vttria- 

u  occurring  bi  Mon^i,  and  tulct  lh>l  the  duel  wu  ■ulfaariied  by  110 

I  (wrMRogc  ihan  ihc  |i«|>«  Jiilin  XXII.     Cumcliiik  /aiinicl  in  hra 

ikld   (Mancnc  Arnpl.  Collect.  V,   i8j)  locales  it  ai   Cambron  in 

ml  tlarf>  ihal  [he  Jew  wiu  a  (avntilc  rif  William  CuuiiT  of  H>i. 

TUe  t>le  cvidcnily  was  one  wliich  obtained  wide  currency. 

p  A*  lat«  1*  ■49>.  the  Kynixl  of  .SL-liwcrlu  [ircimulgnlEil  a  cnn<in  |irohi- 

an  burial  to  ihme  wha  fell  in  the  duel  or  in  loiimainenls. — 

1.  Swciin-  lun.  141)1,  Cun.  xxiv.     (llaRiheim  Concil.  Gennon.  V. 

^1 
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:   dcvolui)  to  municipal  law,  whicli  is  ptobably  somcwli;it  Inter  ■ 

ate,  llie  proliiliuioii  is  niiitli  more  stringently  expressed, 
I    tnnniresting  the  influences  at  work;'  but  even  this  is  eontra-  | 
I  dieted  by  a  paasagc  nlmosi  immediately  preceding  it.     I 
little  influence  these  wise  counsels  IiaH,  in  n  state  so  intensely  | 
feudal  and  aristocratic,  is  exemplified  in  the  Siiabian  and 
Saxon  codes,  where  the  duel  plays  so  important  a  part.    Yet  I 
the  desire  to  escape  it  was  not  altogether  confined  to  the 
honest  burghers  of  the  cities,  for  in  1 377,  Rodolph  of  Haps- 
burg,   even   before  he  granted    immunity  to   the  imperial 
towns,  gave  a  charter  to  the  duchy  ofSiyria,  securing  to  the 
Siyrians  their  privileges  and  rights,  and  in  this  he  forbade  i 
the  duel  in   all  cases  where  Mifhcicni  testimony  could  be  ] 
otherwise  obtained;  while  the  general  tenor  of  the  docimicnt 
\  shows  that  this  was  regarded  as  a  fnvor.* 

Still,  as  Vmc  as  1487,  the  Inquisitor  Sprenger,  in  discoun- 
'   tcnancing  the  red-hot  iron  ordeal  in  witch-trials,  feels  him- 
self obliged  to  meet  the  arguments  of  those  who  urged  the    I 
lawfulness  of  the  duel  as  a  reason  for  |>erniilting  the  cognate 
appeal  to  the  ordeal.     To  this  he  naively  replies,  as  Thomas 
,   Aquinas  had  ilone,  that  they  aie  essentially  different,  as  the 
I  champions  in  a  duel  ate  about  equally  matched,  and  the 
I  killing  of  one  of  them  is  a  simple  affair,  while  the  iron  or- 
I  deal,  or  that  of  drinking  boiling  water,  is  a  tempting  of  God 
by  requiring  a  miracle.'     This  shows  at  the  same  time  how 
thoroughly   the  judicial   combat   had    degenerated   from  its 
[  original  theory,  and  that  the  apiieal  to  the  God  of  battles 
I  had  become  a  mere  question  of  chance,  or  of  the  compara- 
tive strength  and  skill  of  a  couple  of  professional  biavos. 
In   1*48,   Don  Jayme  I.  of  Aragon,  in  revising  the  fran- 
L  chi»es  of  Majorca,  prohibited  the  judicial  combat  in   both 

I  Quilkbti  tciat  iin)iei>li>rEin  )iiMi>M  ui  nemo  ■llenim  ad  ilnellum  pro- 
I  Toeel,  .  .  .    Nemo  cnim  iiDiiunni  foitiorH  provocnri  vidil,  sed  (cmper   J 
I  rf^iiHorEt,  el  fiiniiirn  iiTin{>ci  liiuni|ihuiint  — lli'nl.  P.  iv.  cap,  19, 

■  Kudal|)hi  1.  Pnvilcit.    (Ludewie  l<eli[|.  MSS.  T.  IV,  11.  260.) 

•   tittllriKi  MslHitir.      Ktancnf.   lj]fo,p|i,  527-9. 
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civil  and  criminal  cases.*  Within  fifteen  years  from  this, 
Alfonso  the  Wise  of  Castile  issued  the  code  generally  known 
as  Las  Siete  Partidas.  In  this  he  evidently  desired  to  curb 
the  practice  as  far  as  possible,  stigmatizing  it  as  a  custom 
peculiar  to  the  military  class  (por  lid  de  caballeros  5  de 
peones),  and  as  reprehensible  both  as  a  tempting  of  God 
and  as  a  source  of  perpetual  injustice.*  Accordingly,  he 
subjected  it  to  very  important  limitations.  The  wager  of 
battle  could  only  be  granted  by  the  king  himself;  it  could 
only  take  place  between  gentlemen,  and  in  personal  actions 
alone  which  savored  of  treachery,  such  as  murder,  blows,  or 
other  dishonor,  inflicted  without  warning  or  by  surprise. 
Offences  committed  against  property,  burning,  forcible 
seizure,  and  other  wrongs,  even  without  defiance,  were  spe- 
cifically declared  not  subject  to  its  decision,  the  body  of  the 
plaintiff  being  its  only  recognized  justification.'  Even  in 
this  limited  sphere,  the  consent  of  both  parties  was  requisite, 
for  the  appellant  could  prosecute  in  the  ordinary  legal  man- 
ner, and  the  defendant,  if  challenged  to  battle,  could  elect 
to  have  the  case  tried  by  witnesses  or  inquest,  nor  could  the 
king  himself  refuse  him  the  right  to  do  so.*  When  to  this 
is  added  that  a  preliminary  trial  was  requisite  to  decide 
whether  the  alleged  offence  was  treacherous  in  its  character 

*  Du  Cange,  s.  v.  Batalia. 

*  Los  sabios  antiguos  que  ficieron  las  leyes  non  lo  tovicron  por  derecha 
prueba:  ed  eslo  por  dos  razoncs;  la  una  porque  muchas  vegadas  acaescc 
que  en  tales  lidespierde  laverdat  e  vence  lamcntira:  la  otra  porque  aquel 
que  ha  voluntad  de  se  adventurar  a  esta  prueba  scmeja  que  quicre  tentar 
&  Dios  nuestro  seBor. — Pariidas,  P.  in.  Tit.  xiv.  1.  8. 

'  Ibid.  P.  VII.  Tit.  iii.  1.  2,  3.  According  to  Montalvo's  edition  of 
the  Partidas  (Sevilla,  149 1),  these  laws  were  still  in  force  under  Ferdinand 
and  Isabella. 

*  Tres  dias  d^Jbese  acordar  al  reptado  para  escoger  una  de  las  tres  ma- 
neras  que  desuso  dixieinos,  qual  mas  quisiere  porque  se  libre  el  pleyto. 
...  ca  el  re  nin  su  corte  non  ban  de  mandar  lidiar  por  riepto. — Ibid. 
P.  VII.  Tit.  iii.  1.  4.  Some  changes  were  introduced  in  these  details  by 
subsequent  ordinances. 
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I  or  not,  ii  will  be  seen  that  the  combat  was  hedged  around 
I  vith  stich  diftirulties  a.s  rendi;re<l  its  presence  on  the  statute 
I  booh  scarrely  more  that)  an  unmeaning  concession  to  pnpu- 
I  Ur  prejudice;  Otid  if  anything  were  wanting  to  prove  the 
I  mier  contempi  of  llie  legislator  for  the  decisions  of  the  battle- 
I,  it  is  to  be  found  in  the  regulation  that  if  the  accitscil 
.  killed  on  the  field,  without  confessing  the  imputed 
I  crime,  he  was  to  be  pronounced  innocent,  as  one  who  had 
i  fallcD  in  vindicating  the  truth.'  The  same  desire  to  restrict 
I  the  duel  within  the  narrowest  possible  limits  is  shown  in  the  | 
I  rules  concerning  the  employment  of  champions,  which  have 
I  been  already  alluded  to.  Althotigh  the  Partidas  as  a  scheme 
I  of  legislation  wns  not  as  successful  as  it  deserved  to  be,  and 
I  slihough  it  was  most  unwillingly  received,  still,  these  provi- 
s  were  lasting,  and  produced  the  effect  designed.  The 
I  Ordenamiento  de  .Alcall!,  issued  by  Alfonso  X[.  In  1348, 
which  remained  in  force  for  nearly  two  centuries,  repeats 
I  the  restrictions  of  the  )'*ar[idas,  but  in  a  very  cursory  manner, 
I  ind  rather  incidently  than  directly,  showing  that  the  judicial 
1  combat  was  then  a  matter  of  little  importance,  and  that  the 
1  ordinances  of  Alfonso  the  Wise  had  become  part  of  the 
I  DBlional  law,  10  be  received  as  a  matter  of  course.'  In  fact, 
I, the  jurisprudence  of  Spain  was  derived  so  directly  from  the 
■  Roman  law  through  the  Wisigothic  code  and  its  Romance 
liTecensioD,  the  Fucro  Jungo,  that  the  wager  of  battle  could 
I  never  have  become  so  ilee|)ly  rooted  in  the  national  faith  ax 
I  among  the  more  purely  barbarian  races.  It  was  therefore 
^tnore  readily  eradicated,  and  yet,  as  laie  as  the  sixteenth 
I  century,  a  case  occurred  in  which  the  judicial  duel  was  pre- 
I  Krilted  by  Charles  V,,  in  whose  presence  the  combat  took 
I  place.* 

■  Mocra  qutto  lid  ricpio;  ci  rjxnn  et  qu«  (ra  quilo  i|UiFn  ilcfenilicnifo 
v«nlail  itfililii  mucrtc— Ilii'l.  P.  vti.  Tit.  iv,  1.  4.  (Tieiervcd  in  ihe 
Ulionof  .491  ) 

*  OHcnamicflio  <lp  Alr.14.  Tit.  xsixtt.  11.  vii,-»i, 
«  Mtyef.  liiMit.il".ni.  Ju<lictiiir«.  I,  J37. 
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The  varying  phases  of  the  struggle  between  progress  and 
centralization  on  the  one  side,  and  chivalry  and  feudalism 
on  the  other,  were  exceedingly  well  marked  in  France,  and 
as  the  materials  for  tracing  them  are  abundant,  a  more  de- 
tailed account  of  the  gradual  reform  may  perhaps  have 
interest,  as  illustrating  the  long  and  painful  strife  which  has 
been  necessary  to  evoke  order  and  civilization  out  of  the 
incongruous  elements  from  which  modern  European  society 
has  sprung.  The  sagacity  of  St.  Louis,  so  rarely  at  fault  in 
the  details  of  civil  administration,  saw  in  the  duel  not  only 
an  unchristian  and  unrighteous  practice,  but  a  symbol  of  the 
disorganizing  feudalism  which  he  so  energetically  labored 
to  suppress.  His  temper  led  him  rather  to  adopt  pacific 
measures,  in  sapping  by  the  forms  of  law  the  foundations  of 
the  feudal  power,  than  to  break  it  down  by  force  of  arms  as 
his  predecessors  had  attempted.  The  centralization  of  the 
Roman  polity  might  well  appear  to  him  and  his  advisers  the 
ideal  of  a  well  ordered  state,  and  the  royal  supremacy  had 
by  this  time  advanced  to  a  point  where  the  gradual  extension 
of  the  judicial  prerogatives  of  the  crown  might  prove  the 
surest  mode  of  humbling  eventually  the  haughty  vassals  who 
had  so  often  bearded  the  sovereign.  No  legal  procedure 
was  more  closely  connected  with  feudalism,  or  embodied  iis 
spirit  more  thoroughly,  than  the  wager  of  battle,  and  Louis 
accordingly  did  all  that  lay  in  his  power  to  abrogate  the 
custom.  The  royal  authority  was  strictly  circumscribed, 
however,  and  though,  in  his  celebrated  Ordonnance  of  1260, 
he  formally  prohibited  the  battle  trial  in  the  territory  subject 
to  his  jurisdiction,*  he  was  obliged  to  admit  that  he  had  no 

•  Nous  cIcfTendons  i\  tous  Ics  bataillcs  par  tout  nostrc  demcngnc,  m^s 
nous  n'ostons  niie  les  clains,  les  respons,  les  convenants,  etc.  .  .  .  fors 
que  nous  ostons  les  bataillcs,  et  en  lieu  des  bataillcs  nous  melon  prueves 
de  tesmoins,  et  si  n'oston  p.ir  les  autres  bones  prueves  et  loyaux,  qui  ont 
est^  en  court  laye  siques  ^  ore. — Isambert,  I.  284. 

Lauricre  (Tabl.  des  Oidonn.  p.  17)  alludes  to  an  edict  to  the  same  pur- 
port, under  date  of  1240,  of  which  I  can  nowhere  else    find  a  trace. 


RisrosHs  or  st.  Loors,  i9»i 

1  power  to  conlrol  ihe  conns  of  his  barons  beyond  the  domains 
I  of  the   crown,'     Even   within   this  comparativtly   limiied  j 
sphere,   we   may  fairly  assume  from  some  jiRssagus  in  ihe  j 
[  £iablissement3,  compiled  about  the  year  layo,  that  he  was 
unable  lo  do  away  entirely  with  the  practice.     It  is  to  be  | 
IbuDd  permitted  in  some  cases  both  civil  and  crimina 
pcctiliarly  knotty  characivr,  admitting  of  no  other  ap|)arent  I 
solution.'     It  seems,  indeed,  remarkable  that  he  should  even 
have  authorized  personal  combat  between  brothers,  in  rrimi- 
ncusations,  only  restricting  them  in  civil  suits  to  fighting 
by  champions.'  when  the  German  law  of  nearly  the  same 
I   period  forbids  the  duel,  like  marriage,  between  relations  in 
[  the  fifth  degree,  and  states  that  previously  it  had  been  pro- 
hibited to  those  connected  in  the  seventh  degree.* 

Even  this  qualified  reform  provoked  determined  opposL- 

I  llwTc  b>  no  nlacaee  lo  il  In  the  Table  dn  Or[lonnance&  of  Panlcsu*   | 

r  ce  at  hun  I'ulKluxnce  k  Roy,  s^c  ile  liauillc.     (E<»b.  de  St, 
I  LouU,  Liv.  n.  chap,  ni.,  xm.,  xixviii,)    Beaumanoir  rcpcu%  il,  a  qiiar-  j 
I   |«r  iif  >  ctnluijf  later,  in  llie  musi  preci&e  Icrmi,  "C-»t  loul  cil  tjui  o 

«i  1«  com*  poent  miunivnii  lor  corl,  I'il  lor  pleM,  wlonc  I'andcnne  1 

mc ;  el  «'ll  lor  plcM  il  Ic  poeni  tenJr  >clonc  t'cMnblisscniciit  le  Koy." 
1  (CouL  An  BcRiiv.  cap.  xxxix.  {  ai.)    And  again.  "Car  quoni  1i  reis  1>d1s  | 

)   Id  <»la  lie  Ka  curt  Jl  he  lea  osia  pas  dcs  court  i  hs  bsruiii,."    (Cap.  tAI. 

[  I  iM 

■  Ltv.  t.  chip,  ixvii.,  xcL,  ctiri,  etc.     This  is  so  entirely  al  varinnce 
lb  Ihe  general  lielicf,  and  TniliMtet  «o  strongly  wiih  ihc  opening  a»er- 

I  thu  of  the  ^rabliacmenlt  ((hilunn.  of  tltel  that  I  should  observe  Ihal 
I  in  Ihe  chapter!  rtfemd  lo  ihe  direction  for  ihe  comtial  is  aleolutc:  no    i 

litve  n  piovidcd,  and  there  is  no  allusion  to  any  diRcrcncc  aS  prae< 
I  tioc  pntvailing  In  ihe  royal  counn  and  in  lliosc  of  the  barons,  such  as  m.i; 
a  in  other  |:a&sages  (Uv.  t,  chap.  (Kxviii.,  Uxxi  .  cxi,,  etc.).  Vt 
Itsilcr  »r  I  itf^,  [.oui*  allndes  lo  hi*  having  inlefilicted  [lie  ilucl  ii 
I  llut  dotnaini  of  the  crown.  In  the  most  absolute  maiincr.— "S«d  quia  I 
I  dBellmn  prrprluo  de  noiitrit  domAniin  duximui  amovendiim."— (Aci 
I  Pufamcm  de  Paris  No.  Ri8  A.  T.  I.  p.  75,  Parii,  1863.) 

■  BlabIi<Arraent>i  Li  v.  i,  cliap.  cUvil. 
•  jnr.  lYovln.  .iUmunn.  dp.  clxxi.  (j  'o-  !'•  >*■ 
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tion.  Every  motive  of  pride  and  interest  prompted  resist- 
ance. The  prejudices  of  birth,  the  strength  of  the  feudal 
principle,  the  force  of  chivalric  superstition,  the  pride  of 
self-reliance  gave  keener  edge  to  the  apprehension  of  losing 
an  assured  source  of  revenue.  The  right  of  granting  the 
wager  of  battle  was  one  of  those  appertaining  to  the  hauts- 
justiciers,  and  so  highly  was  it  esteemed  that  paintings  of 
champions  fighting  frequently  adorned  their  halls  as  emblems 
of  their  prerogatives;  Loysel,  indeed,  deduces  from  it  a 
maxim,  **The  pillory,  the  gibbet,  the  iron  collar,  and  paint- 
ings of  champions  engaged,  are  marks  of  high  jurisdiction."* 
This  right  had  a  considerable  money  value,  for  the  seigneur 
at  whose  court  an  appeal  of  battle  was  tried  received  from 
the  defeated  party  a  fine  of  sixty  livres  if  he  was  a  gentleman, 
and  sixty  sous  if  a  roturier,  besides  a  perquisite  of  the 
horses  and  arms  employed,  and  heavy  mulcts  for  any  delays 
which  might  be  asked,'  besides  fines  from  those  who  withdrew 
after  the  combat  was  decreed.'  Nor  was  this  all,  for  during 
the  centuries  of  its  existence  there  had  grown  and  clustered 
around  the  custom  an  immeasurable  mass  of  rights  and  privi- 

*  Pilori,  6chelle,  carquant,  ct  i^inturcs  de  champions  combaltans  sont 
marques  dc  haute  justice. — Instit.  Coutum    Liv.  11.  Tit.  li.  Regie  47. 

•  Benumanoir,  op.  cit.  chap.  i.xi.  W  ii,  12,  13. 

In  Normandy,  these  advantages  were  enjoyed  hy  all  seigneurs  justiciers. 
"Tuit  chevalier  et  tuit  sergent  ont  en  Icurs  tcrrcs  leur  justice  de  bataillc  en 
cause  citeaine;  et  (}uant  li  champions  sera  vaincuz,  il  auront  LX  sols  et  I 
denier  de  la  recr^andise." — Etab.  de  Nornnndic  (Ed  Marnier,  p.  30.) 
These  minutely  subdivided  and  parcelled  out  jurisdictions  were  one  of  the 
most  j)rolific  causes  of  dcb.ite  during  the  middle  ages,  not  only  on  account 
of  the  power  and  influence,  but  also  from  the  profits  derived  from  thorn. 
That  the  privilege  of  decreeing  duels  was  not  the  least  remunerative  of 
th  se  rights  is  well  manifested  by  the  decision  of  an  in(iuest  held  during 
the  reign  of  I'hilip  Augustus  to  determine  the  conflicting  jurisdictions  of 
the  duc.il  court  of  Normandy  and  of  the  scigneuri  of  Vernon.  It  will  be 
found  quoted  in  full  by  Heugnot  in  his  notes  to  the  Olini,  T.  I.  p.  969. 

3  Sec  Cuutume  de  Saint-Himnct,  cap.  13.   (Meyer,  Rccueil  dWncicns 
Textes,  Paris.  1S74,  I.  175.) 
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kges  which  struggled  lusiily  ngainst  Hesiniciion.  ' 
^ardly  liad  [he  ordonnance  of  prohibition  been  issued  v 
■in  1160,  a  knighi  named  Mathieu-Ie-Voyer  actually  brought 
"uuit  agninst  the  king  for  ihe  loss  it  iiitlicted  upon  hint.  He 
■dolefully  scl  forth  that  he  enjoyed  the  privilege  of  guarding 
~ube  lists  in  all  dueln  adjudged  in  the  royal  court  at  Corbon, 
mfoT  which  he  was  entitled  lo  receive  a  fee  of  five  sous  in  each 
Kcdse ;  and,  as  his  occupation  thus  was  gone,  he  claimed  com- 
Ipensation,  modestly  sviggesting  that  he  be  allowed  the  same 
(tax  on  all  inquests  held  under  rhe  new  law.' 

loscly  all  such  sources  of  revemie  were  watnhed  is 

niusiraicd  by  a  case  occurring  in  1386,  when  I'hiliptie-le-Bel 
Inmitted  the  fines  accruing  to  him  from  a  duel  between  two 
Bsqnires  adjudged  in  the  royal  court  o(  Tours.  The  seneschal 
»0f  Anjou  and  Touraine  brought  suit  before  the  Parleinenl  of 
{Fans  to  recover  one-third  of  the  amount,  as  he  was  entitled 
>  that   proportion   of  all  dues  arising  from  combats  held 

Vrilhin  his  jurisdiction,  and  he  argued  ihai  the  liberality  of 
Ithc  king  was  not  to  be  exercised  to  his  disadvantage.     His 

claim  »as  pronounced  just,  and  a  verdict  was  rendered  in 

%ia  Divor.' 

fiui  the  lo^s  of  money  was  less  important  that)  the  cunail- 
il  of  privilege  and  the  threatened  absorption  of  ])ower  of 
Kirhich  this  reform  was  ihc  i>rccur5or.  Every  step  in  advan- 
ftcing  the  influence  of  i>eaccfal  justice,  as  expounded  by  the 
JjnrisU  of  the  royal  courts,  was  a  heavy  blow  10  the  indepcn- 
■  dcncc  of  the  feudatories.  They  felt  their  ancestral  rights 
■laisailcd  at  the  wcakcNt  point,  and  they  instinctively  recog- 
Inized  that,  as  (he  jurisdiction  of  the  royal  bailiRs  became 
lexlcndcd,  and  as  ap|>eats  lo  the  court  of  the  Parlement  of 
pf&ris  became  more  frequent,  their   importance  was  dimin- 

>  Lo  Olim,  I.  4i]l,     It  Uper)iii,[H  nccJIea  10  uld  that  Maihitu'i 
irat  iiuulcu.     Their  arc  many  Cfti»  rtCunUil  kn  llic  Olim   iliuwittg  the 

n  wliicli  arwe  and  |n;iplcinl  ihe  lBiryer&, otiil  ihe  sircnuaat  ctToits    | 
■ludc  tgi  till:  |ictl]'  hel^nvutt  lu  (wncivc  ilicir  privitcges. 
:lt^  ilu  ["arlemi^iil  di  I'ttrU,  I.  407. 

>; 
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ishedy  and  their  means  of  exercising  a  petty  tyranny  over 
those  around  them  were  abridged.  Entangled  in  the  mazes 
of  a  code  in  which  the  unwonted  maxims  of  Roman  law 
were  daily  quoted  with  increasing  veneration,  the  impetuous 
seigneur  found  himself  the  prey  of  those  whom  he  despised, 
and  he  saw  that  subtle  lawyers  were  busily  undoing  the  work 
at  which  his  ancestors  had  labored  for  centuries.  These 
feelings  are  well  portrayed  in  a  song  of  the  period,  exhumed 
not  long  since  by  Le  Roux  de  Lincy.  Written  apparently 
by  .one  of  the  sufferers,  it  gives  so  truthful  a  view  of  the  con- 
servative ideas  of  the  thirteenth  century  that  a  translation  of 
the  first  stanza  may  not  be  amiss: — 

Gent  de  France,  mult  estes  esbahis ! 

Jc  di  &  touz  ceus  qui  sont  nez  des  fiez,  etc  J 

Ye  men  of  France,  dismayed  and  sore 

Ye  well  may  be.     In  sooth,  I  swear, 
Gentles,  so  help  me  God,  no  more 

Are  ye  the  freemen  that  yc  were! 
Where  is  your  freedom  ?     Ye  are  brought 

To  trust  your  rights  to  inquest- law. 
Where  tricks  and  quibliles  set  at  naught 

The  sword  your  fathers  wont  to  draw. 
Land  of  the  Franks! — no  more  that  name 

Is  thine — a  land  of  slaves  art  thou. 
Of  lx)ndsmen,  witlols,  who  to  shame 

And  wrong  must  bend  submissive  now! 

Even  legists — de  Fontaines,  whose  admiration  of  the  Di- 
gest led  him  on  all  occasions  to  seek  an  incongruous  alliance 

*  Recueil  de  Chants  Historiques  Fran9ais,  I.  218.  It  is  not  unreason- 
able to  conjecture  that  these  Imes  may  have  been  occasioned  by  the  cele- 
brated trial  of  Engucrrand  de  Coucy  in  1256.  On  the  plea  of  baronage, 
he  demanded  trial  by  the  Court  of  Peers,  and  claimed  to  defend  himself 
by  the  wager  of  battle.  St.  Louis  proved  that  the  lands  held  by  Engucr- 
rand were  not  baronial,  and  resisted  with  the  utmost  firmness  the  pressure 
of  the  nobles  who  made  common  cause  with  the  culprit.  On  the  condem- 
nation of  de  Coucy,  the  Count  of  IJritanny  bitterly  reproached  the  king 
wuh  the  degradation  inflicted  on  his  order  by  subjecting  its  members  to 
inquests. — iJeugnot,  Olim  I.  954. — Grandes  Chroniques  ann.  1256. 
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belH-een  the  customary  and  imperial  law,  and  Beaiimam 

in  nioM  things  was  far  in  advance  of  his  age,  and  who 
assisted  so  energetically  in  the  work  oT  cenlraliiation — even 
these  enlightened  lawyers  hesitate  to  object  to  the  principles 
involved  in  the  battle  trial,  and  while  disapproving  of  the 
custom,  express  their  views  in  language  which  contrasts 
strongly  with  the  vigorous  denunciations  of  Frederic  I[.  half 
a  century  earlier.' 

How  powerful  were  the  influences  thus  brought  to  bear  ] 
I   against  the  innovation   is  shown  by  the  fact  that  wher 
mild  but  firm  hand  of  St.  Lonis  no  longer  grasped  the  seep-  j 
Ire,  his  son    and  successor  could  nut  maintain  his  father's 
laws.     In  1380  there  is  a  record  o(  a  duel  adjudged  i 
king's  court  between  Jeanne  de  ia  Vdete  and  the  Sire  of  1 
Montricher   on    an    accusation  of  arson;'  and  about    laSj   ' 
Philippe  even  allowed  himself  to  preside  at  a  judicial  duel, 
,  scarcely  more  than  twenty  years  after  the  promulgation  of  I 
I  the  ordonnancc  of  prohibition.'    The  next  monarch.  Phil- 
I  ippc-le-6el,  was  at  first  guilty  of  the  $ame  weakness,  for  when 
I  ill  1193  the  Count  of  Armagnac  accused  Raymond  Bernard 
I   of  Foix  of  treason,  a  duel  between  them  was  decreed,  and 
Uiey  were  compelled  to  fight  before  the   king  at  Gisors; 
[  though  Robert   d'Ariois   interfered   after  the  combat   had 
f  cotnmenccd,  and  induced  Philippe  to  separate  the  antago- 
F  nUts.*    Philippe,  however,  was  too  astute  not  to  see  that  his 
I  intCKSts  lay  in  humbling  feuilalism  in  all  its  forms ;  white 

■  Et  (c  1i  uni  d  li  *nim  tM  s\  cnrcu<i,  iju'll  n'en  dem»ttdrnt  nul  anic- 
nowM  eoiicr  imrant  |>ar  hV'e  en  p<ritl  de  gngcs.— (Canseil,  chap,  xv, 

iTtt  nvii.]     Car  bauillc  o'l  mlc  leu  ou  justiw  a  meture. — (Ibid,  Tit.    . 

■  xxvln.)  Miih  a  tie  t<crli  en  pici  qui  d  ile  ipgu  tlciatiille,  »  mull  ci 
m  laeMicn  e'oii  tout  Bagenicnj  avani  en  lei  Ms. — CouL  du  Bcaav, 
t.  brlv.  {  I. )   Car  ec  n'e^l  pa*  cojx  mIodc  [Jlu  de  mufiir  gBget  ea  pc- 

I  Uttqavrale  de  mralilet  ou  il'entai^l  nuii  couuumc  ics  suefre  bt  viUini    | 

|,cu  de  crienie. — Ibid.  chap.  vl.  |  31. 

■  ActM  do  Pwlemrnt  d«  Paris,  T-  I.  No.  1169  A.  p.  317. 
Bemniftnciir,  op.  cil.  chap.  Ixi,  {  63. 

*  Cnuidca  ChrunlqucN,  T.  IV.  p.  104. 
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the  rapid  extension  of  the  jurisdiction  of  the  crown,  and  the 
limitations  on  the  seignorial  courts,  so  successfully  invented 
and  asserted  by  the  lawyers,  acting  by  means  of  the  Parle- 
ment  through  the  royal  bailiffs,  gave  him  power  to  carry  his 
views  into  effect  such  as  had  been  enjoyed  by  none  of  his 
predecessors.  Able  and  unscruj)ulous,  he  took  full  advan- 
tage of  his  opportunities  in  every  way,  and  the  wager  of 
battle  was  not  long  in  experiencing  the  effect  of  his  encroach- 
ments. Still,  he  proceeded  step  by  step,  and  the  vacillation 
of  his  legislation  shows  how  obstinate  was  the  spirit  with 
which  he  had  to  deal.  In  1296  he  prohibited  the  judicial 
duel  in  time  of  war,  and  in  1303  he  was  obh'ged  to  repeat 
the  prohibition.*  It  was  probably  not  long  after  this  that  he 
interdicted  the  duel  wholly* — possibly  impelled  thereto  by  a 
case  occurring  in  1303,  in  which  he  is  described  as  forced  to 
grant  the  combat  between  two  nobles,  on  an  accusation  of 
murder,  very  greatly  against  his  wishes,  and  in  spite  of  all 
his  efforts  to  dissuade  the  appellant.' 

In  thus  abrogating  the  wager  of  battle,  Philippe-le-Bel  was 
in  advance  of  his  age.  Before  three  years  were  over  he  was 
forced  to  abandon  the  position  he  had  assumed ;  and  though 
he  gave  as  a  reason  for  the  restoration  of  the  duel  that  its 
absence  had  proved  a  fruitful  source  of  encouragement  for 

>  Isambert,  II.  702,  806. 

2  I  have  not  been  able  to  find  this  Ordonnance.  Lauriere  nlludes  to  it 
(Tabl.  dcs  Ordonn.  p.  59),  but  the  passage  of  Du  Cange  which  he  cites 
refers  only  to  prohibition  of  lournannents.  The  catalogue  of  Pardessus  and 
the  collection  of  Isambcrt  contain  nothing  of  the  kind,  but  that  some  legis- 
lation of  this  nature  actually  occurred  is  evident  from  the  preamble  to  the 
Ordonnance  of  1 306 — "Savoir  faisons  que  comme  i;!i  en  arriere,  pour  le 
commun  prouffit  de  nostre  royaume,  nous  eussions  defendu  gen^raument  i 
tous  noz  subgez  toutes  manieres  de  guerres  et  tous  gai^esdc  bataillcs,  etc." 
It  is  worthy  of  note  that  these  ordonnances  of  Philipoe  were  no  longer 
confined  to  the  domain  of  the  crown,  but  puqwrtcd  to  regulate  the  cus- 
toms of  the  whole  kingdom. 

»  Willelmi  Egmond.  Chron.   (Matthaci  Analect.  IV.  135-7.) 
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;  and  villaiiy,'  yd  al  the  same  time  he    look  care  to 

Bplace  on  record  the  assertion  of  his  own  conviction  thut  it 

■was  worthless  as  a  means  of  seeking  justice.'    In  lluis  legal- 

KUing  it  by  the  Ordonnance  of   1306,   however,  he  'by  no 

Bmeans  replaced  it  on  its  former  footing.     It  was  restricted  to 

niminal  cases  involving  the  death  penally,  excepting  ihefl, 

tnd  il  was  only  permitted  when  ilie  crime  was  notorious,  llic 

[Uilt  of  the  accused  probable,  and  no  other  evidence  atlain- 

The  ceremonies  [irescribcd,  moieover,  were  fearfully 

Ispcnsivc,  and   put  n  out  of  the   reach   of  all  except  the 

■wealthtesi   pleaders.     As    the    Ordonnance,   which    is  very 

Karefully  drawn,  only  refers  to  appeals  made  by  the  prosc- 

[CUtor,  it  may  fairly  be  assumed  that   the  defendant  could 

merely  accept  the  challenge  and  had  no  right  to  olfer  it. 

Even  with  these  limitations,  Philippe  was  not  disposed  to 
lanaion  the  practice  within  the  domains  of  the  crown,  for, 
flie  ncM  year  (1307).  we  find  him  commanding  the  seneschal 
Hbf  Toulouse  to  allow  no  duel  to  be  adjudged  tn  his  court, 
Hit  to  send  all  cases  in  which  the  combat  might  arise  to  the 
^arlcmcnt  of  Paris  for  decision.'  'I'his  was  equivalent  to  a 
Ibrmal  prohibition.     During  the  whole  of  the  iieriod  under 

I  Dont  plUMun  iD-iIfiiicteurs  se  loni  arancci  |iar  In  force  dc  leun  corps 
^  fwlx  en^lu  i  faiie  bolnlcides,  travKilu  et  lous  auuet  nuUGces,  gnett 
it  etMi,  pi>urc«  que  quant  iU  les  avoicnl  hu  coutmtnicnt  el  en  rcpost, 
ne  povMcnl  nlie  convaiiicui  par  Bucuns  tesjnoincs  dunt  piu  ain&i  le 
iMGce  K  Icnoit, — Otdonnniicc  'tr  ijo6  (Eil.  Crapelct,  p.  i). 
'  *  Car  cntre  lous  Ics  jtttilt  qui  !>ont,  tu  celui  que  an  duil  |ilus  crsinJre  et 
T,  doni  tnainl  mihlp  t'est  Inluvi  d^'eu  ayanl  Iwii  droit  ou  Don,  par 
:n  lean  riigln*  et  en  Icuis  fuices  ou  par  Icun  irn  oullrecukdto. 
?-lb>d.  p.  34.  A  few  lines  funhei  on,  however,  ihe  Onlonnance  nukct 
to  llic  |i>|:ula[  HUiKnlilion  at  ihe  time  in  eif-rtssiu^  1  ojnvic- 
n  tliMt  tfiOK  vhu  udtlress  ihemsciies  lo  the  comtial  limpiy  to  oUain  jui- 
y  ctpeci  ■  ^ivciiil  iiiier[i<»iilon  of  Providence  in  iheir  Oivdr,  "Et 
■  I'mtfreue,  unt  urgiicil  tic  mallatent.  jwur  ton  bon  droil  sculcmcnl, 
picn  bttollle,  UE  duit  doubici  cugin  ne  foicc,  car  1c  vray  Juge  ura  pour 


'  Unlonnanci;  de  IJ06,  cap. 


•  tximlxil,  II.  850k 


198  THE   WAGER   OF   BATTLE. 

consideration,  numerous  causes  came  before  the  Parlement 
concerning  challenges  to  battle,  on  appeals  from  various 
jurisdictions  throughout  the  country,  and  it  is  interesting  to 
observe  how  uniformly  some  valid  reason  was  found  for  its 
refusal.  In  the  public  register  of  decisions,  extending  from 
1254  to  1318,  scarcely  a  single  example  of  its  permission  is 
to  be  found. ^  The  only  doubtful  instance  which  I  have  ob- 
served is  a  curious  case  occurring  in  1292,  wherein  a  man 
accused  a  woman  of  homicide  in  the  court  of  the  Chapter  of 
Soissons,  and  the  royal  officers  interfered  on  the  ground  that 
the  plaintiff  was  a  bastard.  As  by  the  local  custom  he  thus 
was  in  some  sort  a  serf  of  the  crown,  they  assumed  that  he 
could  not  risk  his  body  without  the  express  permission  of 
the  king.  The  Chapter  contended  for  the  appellant's  legiti- 
macy, and  the  case  became  so  much  obscured  by  the  loss  of 
the  record  of  examinations  made,  that  the  Parlement  finally 
shuffled  it  out  of  court  without  any  definite  decision.* 

Two  decisions,  in  1309,  show  that  the  Ordonnance  of 
1306  was  in  force,  for  while  they  admit  that  the  duel  was 
legally  possible,  the  cases  are  settled  by  inquest  as  capable  of 
proof  by  investigation.  One  of  these  was  an  incident  in  the 
old  quarrel  between  the  Counts  of  Foix  and  Armagnac,  and 
its  decision  shows  how  great  a  stride  had  been  made  since 
their  duel  of  1293.  Raymond  de  Cardone,  a  kinsman  of 
Foix,  gaged  his  battle  in  the  king's  court  against  Armagnac ; 
Armagnac  did  the  same  against  Foix  and  claimed  that  his 
challenge  had  priority  over  that  of  Raymond,  while  Bernard 
de  Comminges  also  demanded  battle  of  Foix.  All  these 
challenges  arose  out  of  predatory  border  incursions  between 
these  nobles,  and  in  its  verdict  the  Parlement  refuses  to  grant 
the  combat  in  any  of  them,  orders  all  the  parties  to  swear 
peace  and  give  bail  to  keep  it,  and  moreover  condemns  Foix 
in  heavy  damages  to  his  adversaries  and  to  the  king,  whose 

'  Sec  Les  01im,/<7«iw. 

'  Actes  du  Parlement  de  Paris,  I.  446. 
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territories  he  had  invacied  in  one  of  his  forays.     The  Count  | 
of  Foix  made  some  objection  to  submiiling  to  the  senicncc, 
but  a  short    imprisonment  brought  him  to   his  senses.' 
more  thorough  vinditaiion  of  tlic  royal  jurisdiction  over  1 
powerfnl   feurlatories  could  scarcely  be  imagined,  and  the! 
work  of  the  civil  lawyers  seemed   to  be   perfectly  accom-  I 
plished.     It  was  the  same  with  all  the  variety  of  cases  in-  I 
volving  the  duel  which  were  brought  lo  the  cognisance  of 
the  Parlement.     Some  ingenious  excuse  was  always  found 
for  refusing  it,  whether  by  denying  the  jurisdiction  of  ihc 
court  which  had   granted    it,  or  by  alleging  other  reasons 
more  or  less  frivolous,  the  evident  intention  of  all  the  arrSti  | 
being  to  restrict  die  custom,  as  allowed  under  the  Ortlon- 
nance,  wtihin  limits  so  narrow  as  to  render  it  practically  a  I 
nullity.     The  astute  lawyers  who  composed  (he  royal  c 
knew  too  well  the  work  committed  to  them  to  hesitate  as  to  1 
their  conclusions. 

In  spite  of  these  efforts,  the  progress  of  reform  was  slow. 
On  the  breaking  out  afresh  of  ihc  perennial  contest  with 
Flanders,  Philipjie  found  himself,  in  1314,  obliged  to  repeat 
his  order  of  1 396,  forbidding  all  judicial  combats  during  the 
wir,  and  holding  suspended  such  as  were  in  progress.'  As 
these  duels  could  have  little  real  importance  in  crippling  his 
military  resources,  it  is  evident  that  he  seized  such  occasions  J 
to  accomplish  under  ihc  war  power  what  his  jjeaccful  prero- ; 
gslive  was  unable  to  effect,  and  it  is  a  striking  manifestation  1 
of  his  Eeal  in  the  cause,  that  he  could  turn  aside  to  give  at- 
Icntion  to  ilamid  the  preoccupations  of  the  exhausting  stnig- 
gle  with  the  Flemings.  Yet  how  little  impression  he  made, 
and  how  inslinclively  the  popular  mind  still  turned  to  the 
bottle  ordeal,  as  the  surest  resource  in  all  rases  of  doubt,  is 
well  illustrated  by  a  passage  in  a  rhyming  chronicle  of  the 


<  Le>  Otim,  III.  381-7.— VuBctIc,  Hiu.  C.(ri.  dc  Lanicuedur,  T.  IV^ 
l>cirr«t.  140-44. 

lumbcrt.  Ill,  40. 
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day.  When  the  close  of  Philippe's  long  and  prosperous 
reign  was  darkened  by  the  terrible  scandal  of.  his  three 
daughters-in-law,  and  two  of  them  were  convicted  of  adul- 
tery, Godefroy  de  Paris  makes  the  third,  Jeanne,  wife  of 
Philippe-le-Long,  offer  at  once  to  prove  her  innocence  by 
the  combat : — 

Gentil  roy,  je  vous  requier,  sire, 
Que  vous  m'oiez  en  deffendant. 
Se  nul  ou  nule  demandant 
Me  vait  chose  de  mauvestie, 
Mon  cuer  sens  si  pur,  si  haitie, 
Que  bonement  me  deffendrai, 
Ou  tel  champion  baillerai, 
Qui  bien  saura  mon  droit  deffendre, 
S'il  vous  plest  tl  mon  gage  prendre.* 

The  iron  hand  of  Philippe  was  no  sooner  withdrawn  than 
the  nobles  made  desperate  efforts  to  throw  off  the  yoke 
which  he  had  so  skilfully  and  relentlessly  imposed  on  them. 
His  son,  Louis-le-Hutin,  not  yet  firmly  seated  on  the  throne, 
was  constrained  to  yield  a  portion  of  the  newly-acquired 
prerogative.  The  nobles  of  Burgundy,  for  instance,  in  their 
formal  list  of  grievances,  demanded  the  restoration  of  the 
wager  of  battle  as  a  right  of  the  accused  in  criminal  cases, 
and  Louis  was  obliged  to  promise  that  they  should  enjoy  it 
according  to  ancient  custom.'  Those  of  Amiens  and  Ver- 
mandois  were  equally  clamorous,  and  for  their  benefit  he 
re-enacted  the  ordonnance  of  1306,  permitting  the  duel  in 
criminal  prosecutions,  where  other  evidence  was  deficient, 
with  an  important  extension  authorizing  its  application  to 
cases  of  theft,  in  opposition  to  previous  usage.'    A  legal 

*  Chronique  M^trique,  I.  6375. 

'  Et  quant  au  gage  de  bataille,  nous  vouUons  que  il  en  usent,  si  comme 
Ten  fesoit  anciennemcnt. — Ordonu.  Avril  I3i5,cap.  i    (Isambert,  III.  62.) 

'  Nous  vouUons  et  octroions  que  en  cas  de  raurtre,  de  larrccin,  de  rapte, 
de  trahison  et  de  roberie,  gage  de  bataillc  soit  ouvert,  se  les  cas  ne  pouvo- 
ient  estre  prouvez  par  tesmoings — Ordonn.  15  Mai  131 5.  (Isambert, 
III.  74.) 
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record,  com|iilcd  about  ijjs  to  illustrate  the  ciislotns  of  t 
,  Picaidy,  sliows  by  a  group  of  cases  that  it  was  still  quite  ci 
tnon,  and  that  iniletd  it  was  the  ordinary  defence  in  accusa- 
tions of  homicide.'  The  nobles  of  Champagne  demanded 
similar  privileges,  but  Louis,  by  right  of  his  mother,  Jeanne  : 
dc  Champagne,  was  Count  of  Champagne,  and  his  authority  J 
was  less  open  to  dispute.  He  did  not  venture  on  a  decided  J 
refusal,  but  an  evasive  answer,  which  was  tantamount 
denial  of  the  request,'  showed  that  his  previous  concessions  1 
were  extorted,  and  not  willingly  granted.  Not  content  with  | 
this,  the  Champenois  rejieated  their  demand,  and  received  I 
the  dry  response,  that  the  existing  edicts  on  the  subject  must  I 
be  observed." 

The  thre.itencd  disturbances  were  avoided,  and  during  the  1 
succeeding  years  the  central  ligation  of  jurisdiction  ir 
royal  courts  made  rapid  progress.  It  is  a  striking  evidence  ] 
of  the  successful  working  of  the  plans  of  St.  I^oiiis  and  I 
Philippe  Ic-Bcl  thai  several  ordonnanccsand  charters  granted  I 
by  Philipjw-le-I^ng  in  i^iKand  i,iig,  while  promising  re-  I 
forms  in  the  procedures  of  the  bailiffs  and  seneschals,  and  in  j 
the  manner  of  holding  inquests,  arc  wholly  silent  on  the  J 
subject  of  the  d<iel,  affording  a  fair  inference  that  complaints  I 
on  that  score  were  no  lonjter  made.'  Philip  of  Valois  was  I 
especially  energetic  in  maintaining  the  royal  jurisdiction^ 
aitd  nbeu  in  1330  he  was  obliged  to  restrict  the  abusive  usft  ] 
of  appeals  from  the  local  courts  to  the  Parlemcnl,'  it  i 
dent  that  the  question  of  granting  or  withholding  the  wager  1 
of  battle  had  L>ccome  practically  a  prerogative  of  the  crown. 
That  the  challenging  of  witnesses  must  ere  long  have  fallen  J 
ioio  desuetude  is  shown  by  an  edict  of  Charles  VI.,  issued  jn  I 
■3961  by  which  he  ordered  that  the  testimony  of  women  J 

■  Anden  (toiitumirr  inMii  -it  Picarhc,  p,  48  (Marnier,  PntK  1S40.) 
«  Unkinn.  Mni  1315,  P.  I.  cbap.  13.     (luunheri.  III.  90.) 

■  lUit  P.  ti.  i;hap.  8.     (tKuuben.  III.  95.) 

•  |iu^,un.  III.  i^e-iir. 

•  4)n!oun.  9  Mai  ijjo  ^IsambcH,  IV.  jfiy). 
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should  be  received  in  evidence  in  all  the  courts  throughout 
his  kingdom.* 

Though  the  duel  was  thus  deprived,  in  France,  of  its  im- 
portance as  an  ordinary  legal  procedure,  yet  it  was  by  no 
means  extinguished,  nor  had  it  lost  its  hold  upon  the  confi- 
dence of  the  people.  An  instructive  illustration  of  this  is 
afforded  by  the  well-known  story  of  the  Dog  of  Montargis. 
Though  the  learned  Bullet*  has  demonstrated  the  fabulous 
nature  of  this  legend,  and  has  traced  its  paternity  up  to  the 
Carlovingian  romances,  still,  the  fact  is  indubitable  that  it 
was  long  believed  to  have  occurred  in  1371,  under  the  reign 
of  Charles-le-Sage,  and  that  authors  nearly  contemporary 
with  that  period  recount  the  combat  of  the  dog  and  the 
knight  as  an  unquestionable  fact,  admiring  greatly  the  saga- 
city of  the  animal,  and  regarding  as  a  matter  of  course  both 
the  extraordinary  judicial  proceedings  and  the  righteous 
judgment  of  God  which  gave  the  victory  to  the  greyhound. 

In  1386,  the  Parlement  of  Paris  was  occupied  with  a  subtle 
discussion  as  to  whether  the  accused  was  obliged,  in  cases 
where  battle  was  gaged,  to  give  the  lie  to  the  appellant,  un- 
der pain  of  being  considered  to  confess  the  crime  charged, 
and  it  was  decided  that  the  lie  was  not  essential.'  The  same 
year  occurred  the  celebrated  duel  between  the  Chevalier  de 
Carrouges  and  Jacques-le-Gris,  to  witness  which  the  King 
shortened  a  campaign,  and  in  which  the  appellant  was 
seconded  by  Waleran,  Count  of  St.  Pol,  son-in-law  of  the 
Black  Prince.  Nothing  can  well  be  more  impressive  than 
the  scene  so  picturesquely  described  by  Froissart.  The 
cruelly  wronged  Dame  de  Carrouges,  clothed  in  black,  is 
mounted  on  a  sable  scaffold,  watching  the  varying  chances 
of  the  unequal  combat  between  her  husband,  weakened  by 
disease,  and  his  vigorous  antagonist;  with   the  fearful  cer- 

»  Ncron,  R6cueil  d'E  Hts,  I.  16. 

'  Dissertations  sur  la  Mythologie  Fran(jaise. 

•  De  Laurifcre,  note  on  Loysel,  Instil.  Coutum.  Lib.  vi.  Tit.  i.  Rfegle  22. 
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1  Uinty  that,  if  strength  alone  prevail,  he  must  (iie*a  shamerul 
I  deaih  and  she  be  consigiierl  to  llie  slake.  Hope  grows  faint 
land  fainter;  a  grievows  wound  seems  to  place  Carrouges  at 
■■the  mercy  of  his  adversary,  until  ai  the  last  moment,  when 
I  all  appeared  lost,  she  sees  the  avenger  drive  his  sword 
I  through  the  body  of  his  prostrate  enemy,  vindicating  at  once 
wife's  honor  and  his  own  good  cause.'  Froissart,  how- 
I  ever,  was  rather  an  artist  than  an  historian ;  he  would  not  risk 
I  the  effect  of  his  picture  by  too  rigid  an  adherence  to  facts, 
I  aorf  he  omits  to  mention,  wliat  is  told  by  the  cooler  Juvenal 
s  Ursins,  that  Le  Gris  was  subsequently  proved  innocent 
I  l)y  the  dcaih-bed  confession  of  the  real  offender,'  To  make 
'  the  tragedy  complete,  the  Anonyme  de  S.  Denis  adds  that 
the  miserable  Dame  de  Carrouges,  overwhelmed  with  re-  ' 
morse  at  having  unwittingly  caused  the  disgrace  and  death  1 
of  an  innoccni  man,  ended  her  days  in  a  convent,'  So 
I  striking  a  proof  of  the  injustice  of  the  battle  ordeal  is  said 
I- by  some  writers  to  have  caused  the  abamloninent  of  the 
I  practice;  but  this,  as  will  be  seen,  is  an  error,  though  no 
E  further  trace  of  the  combat  as  a  judicial  procedure  is  to  be 
I  found  on  the  regfNtcrsof  the  Parlement  of  Paris.* 

Still,  it  was  lAjpularly  regarded  as  an  unfailing  resource. 
J  Thiw,  in  1390,  two  women  were  accused  at  the  Chilelet  of 
I  Paris  of  sor<cry.  After  re[iealed  torture,  a  confession  ini- 
[  plicating  both  was  cxiractcil  from  one  of  them,  but  the  other 
Ipeniiited  in  her  denial,  and  challenged  her  companion  to 
ithe  duel  by  way  of  disproving  her  evidence.  In  the  record 
lof  the  proceedings  the  challenge  is  duly  entered,  but  no  no- 
■  tice  whatever  seems  to  have  been  taken  of  it  by  the  court, 
|-Bhowing  that  it  was  no  longer  a  legal  mode  of  trial  in  such 


r  l->oi«iul.  I.iv,  in.  chap.  »1i..  (K.I.  Iluchi.n.  1846,) 

*  HiM.  dc  Llmrlc*  VI.  atin,  IjS6. 

•  Hi«(.  <le  t."h»rlr«  VI.  Ui.  vi.  ch«p.  U. 
<  Buchoii,  nolei  to  Fruiaart,  II.  537. 
'  Ri-g'-lii-  'III  Chilel'i  lit-  h>>'»,  I.  isp  (!> 


204  THE  WAGER  OF   BATTLE. 

In  1400,  the  battle  trial  was  materially  limited  by  an  or- 
donnance  of  Charles  VI.  prohibiting  its  employment  except 
when  specially  granted  by  the  King  or  the  Parlement  ;*  and 
though  the  latter  body  may  never  have  exercised  the  privi- 
lege thus  conferred  upon  it,  the  King  occasionally  did,  as 
we  6nd  him  during  the  same  year  presiding  at  a  judicial 
duel  between  Guillaume  Bariller,  a  Breton  knight,  and  John 
Carrington,  an  Englishman.^  The  English  occupation  of 
France,  under  Henry  V.  and  the  Regent  Bedford,  revived 
the  practice,  and  removed  for  a  time  the  obstacles  to  its 
employment.  Nicholas  Upton,  writing  in  the  middle  of  the 
fifteenth  century,  repeatedly  alludes  to  tne  numerous  cases  in 
which  he  assisted  as  officer  of  the  Earl  of  Salisbury,  Lieu- 
tenant of  the  King  of  England  ;  and  in  his  chapters  devoted 
to  defining  the  different  si>ecies  of  duel  he  betrays  a  singular 
confusion  between  the  modern  ideas  of  reparation  of  honor 
and  the  original  object  of  judicial  investigation,  thus  fairly 
illustrating  the  transitional  character  of  the  period.' 

It  was  about  this  time  that  Philippe-le  Bon,  Duke  of  Bur- 
gundy, formally  abolished  the  wager  of  battle,  as  far  as  lay 
in  his  power,  throughout  the  extensive  dominions  of  which 
he  was  sovereign,  and  in  the  Coutumier  of  Burgundy,  as 
revised  by  him  in  1459,  there  is  no  trace  of  it  to  be  found. 
The  code  in  force  in  Briianny  until  i539i)ermitted  it  in  cases 
of  contested  estates,  and  of  treason,  theft,  and  perjury — the 
latter,  as  usual,  extending  it  over  a  considerable  range  of 
civil  actions,  while  the  careful  particularization  of  details  by 
the  code  shows  that  it  was  not  merely  a  judicial  antiquity.* 
In  Normandy,  the  legal  existence  of  the  judicial  duel  was 

*  Que  jamais  nuVs  ne  fussent  reccus  au  royaume  de  France  &  faire  gages 
(le  bntaille  ou  faicl  d'armcs,  swum  qu'il  y  eusl  gage  Jug^  par  le  roy,  ou  la 
cr>ur  (le  paikment. — Juvenal  des  Ursins,  ann.  1409. 

'  Mtinstrelet,  Liv.  I.  chnp.  Iv. 

*  Nic.  Uploni  de  Militari  Officio  Lib.  II.  cap.  iii.  iv.  (pp.  72-73). 

*  Tres  Anciennc  Coui.  de  Brctagne,  chap.  99,  129-135  (Bourdot  de 
Richebourg^. 
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even  more  prolonged,  for  it  was  not  iinlil  the  revision  of  the 
coutuiflier  in  1583,  under  Henry  III.,  that  the  privilege  of 
dccidnig  in  this  way  nttinerous  coses,  both  civil  and  criminal, 
was  formally  abolished.'  Still,  it  may  be  assumed  that, 
practically,  the  custom  had  long  been  obsolete,  though  the 
taidy  process  of  revising  the  local  customs  allowed  it  to  re- 
main upon  the  statute  book  to  so  late  a  date.  The  fierce 
moutitaiueefs  of  remote  B^arn  clung  to  it  more  obstinately, 
and  in  tlie  last  revision  of  their  code,  in  1552,  which  re- 
mained unaltered  until  1789,  it  retains  its  place  as  a  legiti- 
mate means  of  proof,  in  default  of  other  testimony,  with  a 
hc«vy  penalty  on  the  party  who  did  not  appear  upon  the 
field  at  the  appointed  lime.' 

During  this  long  [)eriod,  examples  are  to  be  found  which 

L«Iiow  that  although  the  combat  was  falling  into  disuse,  it  was 

jmtiU   a  legal  procedure,   which  in   certain   cases  could    be 

Bjclaimed  as  a  right,  or  which  could  be  decreed  and  enforced 

■Jby  competent  judicial  authority.     Among  the  privileges  of 

|lhe  town  of  Valenciennes  was  one  10  the  eft^iX  that  any  ho- 

nicide  taking  refuge  there  could  swear  that  the  act  had  been 

KiinmiUed  in  self-defence,  when  he  could  be  appealed  only 

Bin  battle.     This  gave  occasion  to  a  combat  in  1455  hetweeo 

f  C  certain  Mahuot  and  Jacotin  Plouvier,  the  former  of  whom 

had  killed  a  kinsman  of  the  latter.     Neither  party  desired 

the  battle,  but  the  rauniviiial  government  insisted  upon  it, 

and  (urnishcd  them  with  instructors  to  leach  the  use  of  the 

Lsulf  and  buckler  allowed  as  arms.     The  Comte  de  Charo- 

pIoi«,Charlcs-lc-Ti5m6raire,  endeavored  10  prevent  ihe  useless 

nielty,  but  the  city  Iield  any  interference  as  an  infringement 

B'Of  its  chartered  righlt;  and,  after  long  negotiations,  Philippe- 

l-le-Bon,  the  suzerain,  auiliorlxed  the  combat,  and  was  present 

1«t  it.     The  combatants,  according  to  custom,  had  the  head 

■  Andcnnc  C!out.  dc  Namwndie,  chap.  53, 68,70.71, 73,  etc.  (Boiirdoi 
mit  Kicbcboutg). 

•  Fon  et  Coat.  il«  Bttni,  Rul>r.  ile  Bitaltn  (IhunlM  ilc  Kichtbowg,    , 
|IV.  i.«) 
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shaved  and  the  nails  pared  on  both  hands  and  feet;  they 
were  dressed  from  head  to  foot  in  a  tight  fitting  snit  of  hard- 
ened leather,  and  each  was  anointed  with  grease  to  prevent 
his  antagonist  from  clutching  him.  The  combat  was  long 
and  desperate,  but  at  length  the  appellant  literally  tore  out 
the  heart  of  his  antagonist.'  Such  incidents  among  roturiers, 
however,  were  rare.  More  frequently  some  fiery  gentleman 
claimed  the  right  of  vindicating  his  quarrel  at  the  risk  of  his 
life.  Thus,  in  1482,  shortly  after  the  battle  of  Nancy  had 
reinstated  Ren^,  Duke  of  Lorraine,  on  the  ruins  of  the 
second  house  of  Burgundy,  two  gentlemen  of  the  victor's 
court,  quarrelling  over  the  spoils  of  the  battle-field,  demanded 
the  champclos;  it  was  duly  granted,  and  on  the  appointed 
day  the  appellant  was  missing,  to  the  great  discomfiture  and 
no  little  loss  of  his  bail.'  When  Charles  d'Armagnac,  in 
1484,  complained  to  the  States  General  of  the  inhuman 
destruction  of  his  family,  committed  by  order  of  Louis  XL, 
the  Sieur  de  Castlenau,  whom  he  accused  of  having  poisoned 
his  mother,  the  Comtesse  d'Armagnac,  appeared  before  the 
assembly,  and  his  advocate  denying  the  charge,  presented 
his  offer  to  prove  his  innocence  by  single  combat.'  In  1518, 
Henry  IL  of  Navarre  ordered  a  judicial  duel  at  Pau  between 
two  contestants,  of  whom  the  appellant  made  default;  the 
defendant  was  accordingly  pronounced  innocent,  and  was 
empowered  to  drag  through  all  cities,  villages,  and  other 
places  through  which  he  might  pass,  the  escutcheon  and 
effigy  of  his  adversary,  who  was  further  punished  by  the 
prohibition  thenceforth  to  wear  arms  or  knightly  bearings.* 
In  1538,  Francis  I.  granted  the  combat  between  Jean  du 

'  Mathieu  dc  Coussy,  chap.  cxii. — Ol.  de  la  Marchc,  ch.  xxii. 
«  D.  Calmct,  Hist,  de  Lorraine. 

•  Jehan  Masselin,  Journal  des  Etats  de  Tours,  p.  320. 

*  Archives  de  Pau,  /7///</ M azure  et  Hatoulet,  Fors  de  B^arn,  p.  130. 
There  may  have  been  something  exceptional  in  this  case,  since  the  punish- 
ment was  so  much  more  severe  than  the  legal  Bne  of  16  sous  quoted  above. 
(Fors  de  Morlaas,  Rubr.  iv.) 
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IPlessis  and  Gautier  de  DinCevillc,  which  would  appear  to 
I  have  been  essentially  a  judicial  proceeding,  since  Ihe  defend- 
t  appearing  at  the  appointed  time,  was  comlcmned  to 
l4trjith  by  sentence  of  Ihe  high  council,  Feb.  lo,  1538.'  The 
■  duel  thus  was  evidently  still  a  matter  of  law,  which  vindi- 
leaced  its  majesty  by  punishing  the  unlucky  contestant  who 
^shrank  from  the  arbitrament  of  the  sword. 

Allusion  has  already  been  made  to  the  celebrated  combat 
between   Ch.istnigncraye  and  Jarnac,  in  1547,  wherein   the 
death  of  the  former,  a  favorite  of  Henry  II.,  led  the  monarch 
1  to  lake  a  solemn  oath  never  to  authorize  another  judicial 
Vduel.     Two  years  later,  two   young   nobles  of  his  court, 
Ijacqncs  de   Fontaine,  Sicur  de  Fendilles,  and  Claude  dcs 
I  Guerres,  Baron  de  Vienne-le-Chfiiel,  desired  10  settle  in  this 
a  disgusting  accusation  brought  against  the  latter  by 
||he  former.     The  king,  having  debarred  himself  from  grant- 
apjieal,  arranged  the  matter  by  allowing  Robert  de 
■Ik  Mftick,  Marshal  of  France  and  sovereign  Prince  of  Sedan, 
llo  permit  it  in  the  territory  of  which  he  was  suzerain.     Fen- 
dilles was  so  sure  of  success  that  he  refused  Co  enter  the  lists 
I'tintil  a  gallows  was  erected  and  a  stake  lighted,  where  his 
idversary  after  defeat  was  to  be  gibbeted  and  burned.    Their 
wnly  weapons  were  broad-swords,  and  at  the  first  pass  Fen- 
Mtiltes  inflicted  on  his  opponent  a  fearful  gash  in  the  thigh. 
1  Giierres,  seeing  that  toss  of  blood  wouhl  soon  reduce 
I  to  extremity,  closed  with  his  ant.tgonisi,  and  being  3 
iltilful  wreMlcr,  speedily  threw  him.     Reduced  to  his  natural 
renpons,  he  could  only  inflict  blows  with  the  fisl,  which 
ir&iling  strength  rendered  less  and  less  effective,  when  a  scaf- 
fold crowded  with  ladies  and  gentlemen  gave  way,  throwing 
down  the  spectators  in  a  shrieking  mass.     Taking  advantage 
of  Ihe  confusion,  the  friends  of  DesGuerres  violated  the  law 
ivhich  imposed  absolute  silence  and  neutrality  un  all,  and 
^lled  to  bim  to  blind  and  suffocate  his  adversary  with  sand. 
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Des  Giierres  promptly  took  the  hint,  and  Fendilles  suc- 
cumbed to  this  unknightly  weapon.  Whether  he  formally 
yielded  or  not  was  disputed.  Des  Guerres  claimed  that,  he 
should  undergo  the  punishment  of  the  gallows  and  stake 
prepared  for  himself,  but  de  la  Marck  interfered,  and  the 
combatants  were  both  suffered  to  retire  in  peace.^  This  is 
the  last  recorded  instance  of  the  wager  of  battle  in  France. 
The  custom  appears  never  to  have  been  formally  abolished, 
and  so  little  did  it  represent  the  thoughts  and  feelings  of  the 
age  which  witnessed  the  Reformation,  that  when,  in  1566, 
Charles  IX.  issued  an  edict  prohibiting  duels,  no  allusion 
was  made  to  the  judicial  combat.  The  encounters  which  he 
sought  to  prevent  were  solely  those  which  arose  from  points 
of  honor  between  gentlemen,  and  the  offended  party  was 
ordered  not  to  appeal  to  the  courts,  but  to  lay  his  case  be- 
fore the  Marshals  of  France,  or  the  governor  of  his  province.* 
The  custom  had  died  a  natural  death.  No  ordonnance  was 
necessary  to  abrogate  it;  and,  seemingly  from  forgetful ness, 
the  crown  appears  never  to  have  been  divested  of  the  right 
to  adjudge  the  wager  of  battle.  Yet  even  in  1607,  Henry, 
Duke  of  Lorraine,  procured  from  the  Emperor  Rodolph  II. 
a  confirmation  of  the  privilege  which  he  claimed  from  of  old 
that  all  combats  taking  place  between  the  Rhine  and  the 
Meuse  should  be  fought  out  in  his  presence.' 

In  Hungary,  it  was  not  until  1492  that  any  attempt  was 
made  to  restrict  the  judicial  duel.  In  that  year  Vladislas  II. 
prohibited  it  in  cases  where  direct  testimony  was  procurable; 
where  such  evidence  was  unattainable,  he  still  permitted  it, 

*  IJrantome,  Discours  sur  les  Duels.  An  account  of  this  duel,  pub- 
lished at  Sedan,  in  1620,  represents  it  as  resulting  even  less  honorably  to 
Fendilles.  He  is  there  asserted  to  have  formally  submitted,  and  to  have 
been  ^ontem;>tuously  tossed  out  of  the  lists  like  a  sack  of  com,  Des  Guerres 
marching  off  triumphantly,  escorted  with  trumpets. 

*  Fontanon,  I.  665. 

'  Belitz  de  Duellis  German,  p.  15. 
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civil  and  criminal  matli^cs,  and  he  alleged   as  his 
reason  for  the  restrinion,  the  almost  universal  employment 
(uf  champions  who  treacherously  sold  out  their  principals. 
The  terms  of  the  decree  show  that  previously  its  use  was 
[enerat,  though  he  declared  it  to  be  a  riisiom  unknown  else- 
where.'   Even  the  precocious  civilization  of  Italy,   which 
wially  preferred  astuicness  to  force,  could  not  altogether 
'■shake  off  the  traditions  of  the  Lombard  law  until  the  six- 
teenth century.     In  1505,  Julius  II.  forbade  the  duel  under 
the  severest  penalties,  both  civil  and  ecclesiastical,  in  a  de- 
—-crctal  of  which  the  expressions  allow  the  fair  conclusion  that 
■pDtil  then  the  wager  of  battle  was  still  in  some  cases  cm- 
n^nycd  as  a  legal  process  within  the  confines  of  the  pontiiical 
Ktatcs.' 

In  Flanders,  it  is  somewhat  remarkable  that  the  duel 
should  have  lingered  until  late  in  the  sixteenth  century, 
although,  3s  wc  have  seen  above,  the  commercial  spirit  of 
diat  region  had  sought  its  abrogation  at  a  very  early  period, 
tnd  had  been  seconded  by  the  efforts  of  Philippe.le-Bon  in 
|he  fifteenth  century,  Damhoudcr,  writing  about  the  mid- 
bIc  of  the  sixteenth  century,  states  that  it  was  still  legal  in 
Mtloi^  of  public  concern,  and  even  his  severe  training  as  a 
bivil  lawyer  cannot  prevent  his  declaring  it  to  be  laudable  in 
iBch  affairs.*  Indeed,  when  the  Council  of  Trent,  in  1563, 
■igiuatiaed  the  duel  as  a  work  of  the  devil  and  prohibited 

*  (Juia  ill  ducUmum  diinicollime  plutlmx  liinc  imle  frikucliiit  conHDilli 
111  ram  eniin  llli  iiiler  (|Ut»  illiid  fit  judicium  per  a  dcceruni,  h^ 
s  coiiducimt,  qui  nonnunqiiam  ilano,  fnvore,  ct  pramissU  corrura- 
r.— L.  Vhulk.  It.  c,  U.     (Ibnliyani,  1.  53I.) 

'    *  Doelloruni  ct  gladinlorum  hujiumodi  utum  domniimui  et  impivlKinius, 
n  In  unit  Kum.  tUclL-iiii:  mrdiale  vel  immcdble  stilijcctis  .  .  .  .  c  quit- 
c  caoia,  eliitm  a  Icgibui  |>vnnbsi,  6cri  omnmn  pruliibemiu. — Can. 
it  rodfid,  D«  Duclio,  in  Scplimo, 

*  Reperio  tamcn  induliie  vulgorem  purgiiionera  sive  duelluin  in  cosu 
m  KTupulo  Bilniiitundiim  qiium  publics  uiiiiiii  causu  tint:  el  itiud  t\i 
Imodiim  lauilabilc— Donihoudcr.  Kcr.  Crlinin.  riuii  cap.  illi.  So.  la. 
knlvn^i.  lOol.) 
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all  potentates  from  granting  it  under  pain  of  excoramiinica- 
tion  and  forfeiture  of  all  feudal  possessions,'  the  state  Coun- 
cil of  Flanders,  in  their  report  to  the  Duchess  of  Parma  on 
the  reception  of  the  Council,  took  exception  to  this  canon, 
and  decided  that  the  ruler  ought  not  to  be  deprived  of  the 
power  of  ordering  the  combat.'  In  this  view,  the  Council 
of  Namur  agreed.' 

'  In  Russia,  under  the  code  known  as  the  Ulogeni6  Zako- 
riof,  promulgated  in  1498,  any  culprit,  after  his  accuser's 
testimony  was  in,  could  claim  the  duel ;  and  as  both  parties 
went  to  the  field  accompanied  by  all  the  friends  they  could 
muster,  the  result  was  not  infrequently  a  bloody  skirmish. 
These  abuses  were  put  an  end  to  by  the  Sudebtnick,  issued 
in  1550,  and  the  duel  was  regulated  after  a  more  decent 
fashion,  but  it  continued  to  flourish  legally,  until  it  was 
fmally  abrogated  in  1649  by  the  Czar  Alexis  Mikhailovich, 
in  the  code  known  as  the  Sobornoi^  Ulogeni^.  The  more 
enlightened  branch  of  the  Slavonic  race,  however,  the 
Poles,  abolished  it  in  the  fourteenth  century;  but  Maciei- 
owski  states  that  in  Servia  and  Bulgaria  the  custom  has  been 
preserved  to  the  present  day.* 

In  other  countries,  the  custom  likewise  lingered  to  a  com- 
paratively late  period.  Scotland,  indeed,  was  somewhat 
more  forward  than  her  neighbors;  for  in  the  year  1400,  her 
Parliament  showed  the  influence  of  advancing  civilization  by 
limiting  the  practice  in  several  important  particulars,  which, 
if  strictly  observed,  must  have  rendered  it  almost  obsolete. 
Four  conditions  were  pronounced  essential  prerequisites  :  the 

'  Concil.  Trident.  Sess.  xxv.  De  Reform,  cap.  xix.  Dcteslabilis  duel- 
lorum  usus  fabricanto  diabolo  introduclus. 

•  Anne  is  usus  relinquendus  sitarbilrioprincipis?  Videlur  quod  sic,  ct 
respiciendum  esse  principi  quid  discernat. — Ap.  le  Plat,  Monument.  Con- 
cil. Trident.  VII.  19, 

s  Le  Plat,  VII.  75. 

*  For  these  details  I  am  indebted  to  Du  Boys,  Droit  Criminel  dcs  Pcu- 
ples  Modemes,  I.  611-17,650. 
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ftaccitsation  miisi  be  for  acapital  crime  ;  ihe  olTerce  must  liave 

been  committed  secretly  ami  by  treachery  ;  reasonable  cause 

of  suspicion  must  be  shown  against  the  accused,  and  direct 

testimony  both  of  witnesses  and  dofumenis  musl  be  want- 

I  ing-' 

Still  the  "petfervidum  ingenium  Scotorum"  climg  to  the 
Karbitrament  of  the  sword  with  great  tenacity.     Knox  relates 
■  that  in  1561,  when  the  Earl  of  Arran  was  consulting  with 
Ibim   and  others  respecting  a  proposed  accusation  against 
iBothwell  for  high  treason,  arising  out  of  a  plan  for  seizing 
'  Queen   Mary  which  Boihwell  had  suggested,  the  Earl  re- 
marked,   *•  I  know  that  he  will  offer  the  combate  unto  me, 
but  that  would  not  be  suffered  in  France,  but  1  will  do  that 
which  I  have  propoted."     In  1567,  also,  when  BolhwcU 
L  underwent  a  mock  trial  for  the  murder  of  Darnley,  be  offered 
I  to  justify  himself  by  the  duel;  .tnd  when  the  Lords  of  the 
I  Congregation  look  up  arms  against  him,  alleging  as  a  reason 
Ithe  murder  and  his  presumed  designs  against   the  infant 
Ljames  II.,  Queen   Mary's  proclamation  against  the  rebels 
YnciEes    his  challenge    as  a    full  disproval    of  the  charges. 
I  When  the  armies  were  drawn  up  at  Carberry  Hill,  BolhwcU 
I  igain  came   forward   and   renewed   his  challenge.     James 
I  Murray,  who  had  already  offered  to  accept  it,  look  it  up  at 
,  but  BolhwcU  refused  to  meet  him  on  account  of  the 
I  inequality  in  their  rank.     Mnrray'ti  brother,  William  of  Tul- 
'  libardin,  then  offered  himself,  and  Bothwcll  again  declined, 
as  the  Laird  of  Tullibardin  was  not  a  jieer  of  the  rcEdm. 
Many  nobles  then  eagerly  proposed  to  take  his  place,  and 
Lord  Lindsay  especially  insisted  on  being  allowed  the  privi- 
lege of  proving  [he  charge  on  Both  well's  body,  but  the  latter 
delayed  on  variokis  pretexts,  uuiil  Queen  Mary  was  able  to 
prohibit  the  combat.' 

In  England,  the  resolute  conservatism,  which  resists  inno- 
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vation  to  the  last,  prolonged  the  existence  of  the  wager 
of  battle  until  a  period  unknown  in  other  civilized  nations. 
At  the  close  of  the  fourteenth  century,  when  France  was 
engaged  in  rendering  it  rapidly  obsolete,  Thomas,  Duke  of 
Gloucester,  dedicated  to  his  nephew  Richard  II.  a  treatise 
detailing  elaborately  the  practice  followed  in  the  Marshal's 
court  with  respect  to  judicial  duels.*  Even  a  century  later, 
legislation  was  obtained  to  prevent  its  avoidance  in  certain 
cases.  The  "Statute  of  Gloucester"  (6  Ed.  III.  cap.  9),  in 
1333*  had  given  to  the  appellant  a  year  and  a  day  in  which 
to  bring  his  appeal  of  death — a  privilege  allowed  the  widow 
or  next  of  kin  to  put  the  accused  on  a  second  trial  after  an 
acquittal  on  a  public  indictment — which,  as  a  private  suit, 
was  usually  determined  by  the  combat.  In  practice,  this 
privilege  was  generally  rendered  unavailing  by  postponing 
the  public  prosecution  until  the  expiration  of  the  delay,  so 
as  to  prevent  the  appeal.  In  i486,  however,  a  law  was 
passed  to  diminish  the  frequency  of  murder,  which  required 
the  trial  to  be  finished  before  the  expiration  of  the  year  and 
day,  and  ordered  the  justices,  in  case  of  acquittal,  to  hold 
the  defendant  in  prison  or  on  bail  until  the  time  had  passed, 
so  as  to  insure  to  the  widow  or  next  of  kin  the]opportunity 
of  prosecuting  the  appeal  of  death.'  Another  evidence  of 
the  prevalence  of  the  custom  is  to  be  found  in  the  rule  which, 
in  the  fifteenth  century,  permitted  a  priest  to  shrive  a  man 
who  was  about  to  wage  his  battle,  without  regard  to  the  fact 
as  to  whose  parishioner  he  might  legally  be — 

And  of  mon  that  schal  go  fyghle 
In  a  batcyl  for  hys  ryghte, 
Ilys  schr)'ft  also  thou  myghte  here, 
Thagh  he  thy  pareschen  neucr  were.^ 


*  Spelman  (Gloss,  s.  v.  Campus)  gives  a  Latin  translation  of  this 
interesting  document  from  a  MS.  of  the  jH^riod. 

'  3  llenr.  VII.  cap.  I. 

»  John  Myrc's  Instructions  for  Parish  IViests,  p.  26.  (Early  English 
Text  Society,  1868.) 
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''an  estate  in  Kent,  Westminster  Hall  was  forced  to  adjourn  to 
Tothill  Fields,  and  oil  the  forms  of  a  combat  were  literally 
enacted,  though  an  accommodation  between  the  parties  saved 
-  the  skutls  of  their  champions.' 

m.  A  curious  custom,  peculiar  to  the  English  jurisprudence, 
■allowed  a  mjn  indicted  for  a  capital  oflfence  to  turti  "ap- 
■|>rover,"  by  confessing  the  crime  and  charging  or  appealing 
■Bny  one  he  cliose  as  an  accomplice,  and  this  appeal  was 
■LiiGtially  settled  by  the  single  combat.     This  wns  sutlicienily 

■  frequent  to  require  legislation  as  late  as  the  year  1599,  wheu 
KUie  Act  41  Eliz.  chap.  3  was  passed  lo  regulate  the  nice  ques- 
tions which  attended  appeals  of  several  persons  against  one, 
Kor  of  one  person  against  several.  In  the  former  case,  the 
EappeUee,  if  victorious  in  the  first  duel,  was  acquittc<I;  in  the 
Bbtter,  the  appellor  was  obliged  to  light  successively  with  all 
wAc  eppcilccE.'  Even  in  the  seventeenth  century,  instances 
RKcurred  of.thc  battle  ordeal  between  persons  of  high  station. 
Un  civil  suits  the  last  case  on  record,  1  believe,  is  that  of 
BCIaxton  V.  Lilburn,  which  shows  curiously  enough  the  indis- 
nfkositinn  to  put  an  end  lo  what  was  rcg.irded  by  common  con- 
wicnt  Rs  a  solecism.  A  valuable  estate  in  Durham,  said  to  be 
■vorth  more  than  ^^aoo  a  year,  was  the  subject  in  dispute., 
pClaxion  bad  been  unsuccessful  in  a.  suit  for  its  recovery,  and 
Uad    brought    a  new  action,  to  which   i.ilburn    responded, 

■  Aug.  fith,  1638,  by  producing  in  court  his  champion,  George 
r  Cheney,  in  array,  armed  with  a  sandbag  and  battoon,  who 
I  cast  into  the  court  his  gauntlet  with  live  small  pence  in  it, 

f  ■  .S{<e1inan,  Glofs.  p.  loj. 

I  ■  IIbIc,  flcu  of  ihe  Cmwn,  II.  clia|i.  %xi%.     According  Ip  I'ikc  (Hin. 

L  4r  Crime  in  Englnml,  I.  386  sq, )  ihe  teconls  shcnv  thai  spptoren  olmotl 

I  tanuUbly  ciiher  dieil  In  [iriurn  or  were  hanged  in  cnnscquencc  uf  tiie 

I  kcrjuinal  of  t})c  [aily  wlium  they  accuicO.     I1  was  v«iy  nuv  ihal  a  conilxtl 
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and  demanded  battle.  Claxton  rejoined  by  producing  a 
champion  similarly  armed,  and  gaged  his  battle.  The  court 
was  nonplussed,  putting  off  the  proceedings  from  day  to  day, 
and  seeking  some  excuse  for  refusing  the  combat.  The 
champions  were  interrogated,  and  both  admitted  that  they 
were  hired  for  money.  King  Charles  demanded  the  opinion 
of  the  Chief  Justice  and  all  his  barons  whether  this  was  suf- 
ficient to  invalidate  the  proceedings,  but  they  unanimously 
replied  that  after  battle  was  gaged  and  sureties  given,  such 
confession  was  no  bar  to  its  being  carried  out.  The  King 
then  ordered  his  judges  if  possible  to  find  some  just  way  for 
its  prevention,  but  they  apparently  could  do  nothing  save 
procrastinate  the  matter  for  years,  for  in  1641  Lilburn  peti- 
tioned the  Long  Parliament,  setting  forth  that  he  had  repeat- 
edly claimed  his  right  of  battle  and  had  produced  his  cham- 
pion, but  was  ever  put  off  by  the  judges  finding  some  error 
in  the  record.  Parliament  thereupon  ordered  a  bill  to  be 
brought  in  taking  away  the  judicial  combat.*  It  was  not 
enacted  however,  and  Sir  Matthew  Hale,  writing  towards 
the  close  of  the  century,  feels  obliged  to  describe  with  con- 
siderable minuteness  the  various  niceties  of  the  law,  though 
he  is  able  to  speak  of  the  combat  as  ''  an  unusual  trial  at 
this  day.**' 

In  1774,  the  subject  incidentally  attracted  attention  in  a 
manner  not  very  creditable  to  the  enlightenment  of  English 
legislation.  When,  to  punish  the  rebellious  Bostonians  for 
destroying  the  obnoxious  tea,  a  ''Bill  for  the  improved  ad- 
ministration of  justice  in  the  province  of  Massachusetts  Bay** 
was  passed,  it  originally  contained  a  clause  depriving  the 
New  Englanders  of  the  appeal  of  death,  by  which,  it  will  be 
remembered,  a  man  acquitted  of  a  charge  of  murder  could 
be  again  prosecuted  by  the  next  of  kin,  and  the  question 
could  be  determined  by  the  wager  of  battle.  The  denial  of 
this  ancestral  right  aroused  the  indignation  of  the  liberal 

I  Rushworth's  Collections,  Vol.  I.  P.  I.  pp.  788-^,  P.  11 1.  p.  356. 
*  Hale,  loc.  cit. 
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contested.     The  learned  and  eloinicnl  Dunning,  afterwards 
Lord  Ashburion,  one  of  the  leaders  of  oiiposition,  defended 
the  ancient  custom  in  the  strongest  terms.     "I  rise,"  said 
,  "to  sup|jurt  that  great  pillar  of  tlie  constitution,  the  ap- 
nti  for  murder ;  1  fear  there  is  n  wish  to  establish  a  pre- 
tdent   for   taking  it  away  in  England  as  well  as  in  the 
bionics.    It  is  called  a  remnant  of  barbarism  and  goihicism. 
pe  whale  of  our  consitiution,  for  aught  I  know,  is  gothic. 
,  I  wish,  sir,  that  gentlemen  would   be  a  little  more 
UllioUB,  and  consider  that  the  yoke  we  are  framing  for  the 
tspised  colonists  may  be  tied   round   our  own  necks!" 
1  Burke  was  heard  to  lift  a  warning  voice  against  the 
'Jjroposed  innovation,  and  the  obnoxious  clause  had  lo  be 
struck    out    before  the  ministerial    majority  could  [lass  the 
bill.'    Something  was  said  about  reforming  the  law  through- 
out the  empire,  but  it  was  not  done,  and  the  beauty  of  the 
"  great  pillar  of  the  constitution,"  the  appeal  of  death,  was 
shown  when  the  ninctircnih  century  was  disgraced  by  the 
_,  resurrection  of  all  the  barbaric  elements  of  criminal  jiirispru- 
lence.     In  iSi8,  the  case  of  Ashford  vs.  Thornton  created 
Buch  excitement.     Ashford  was  the  brother  of  a  murdered 
Birl,  whose  death,  under  circunislanccs  of  peculiar  atrocity, 
£  charged  upon  Thornton,  widi  every  appearance  of  jiro- 
^bility.     Acquitted  on  a  jury  trial,  Tliornlim  was  appealed 
\y  Ashford,  when  he  pleaded  "Not  guilty,  and  1  am  ready 
I  delend  the  same  by  my  body."     After  elaborate  argu- 
^Dt.  Lord  Ellcnboroiigh,  with  the  unanimous  assent  of  his 
roiher  justices,  sustained  the  appellee's  right  lo  this  as  "the 
lal  and  constitutional  mode  of  trial,"  expounding  the  law 
B  almost  the  same  terms  as  those  which  we  rcatl  in  Bmcton 
[  ficaumanoir.*      The  curious  crowd  was    sorely  diMtp- 
Binted  when  the  appellant  withdrew,  and  the  chief  juxiicc 

•  CatniiltU'i  Uiwirf  theCTisnccliorsof  Englanil,  VI.  m. 

;«n>cwBll  K:  Alilrn(>n,457.— In  ^pHI  1867  Ihc  jnurliiili  rrcord  ihe 
t   Birtniusham   of  Wiliiam    A^^hfotd   ihc  tppcllaiii  in  lliit  *uil. 
MIloa  cmlcmol  Iw  Anicrio.  and  cluupiinucil  fium  hiuhi. 
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was  relieved  from  the  aecearitj-  of  presiding  over  a  gladiaic 
rial  exhibition.     A  similar  case    occurred    a.lmost    simulta'  . 
neously  in  Ireland,  and  the  next  jreu  the  act  59  Gco^  UI. 
chap.  46,  at  length  pm  ui  end  to  thn'  test  remnHtt.af  the 
age  of  chivalry.'  ■■  .    I 

America,  inheriting  the  blessings  of  English  law,  inherited 
also  its  defects.  The  colonics  enjoyed  the  privilege  of  the 
appeal  of  death,  agatost  the  abrogation  of  which,  in  the  pro- 
vince of  Massachusetts  Bay,  Dunning  protested  so  vehement- 
ly. At  least  one  instance  of  its  employment  is  to  be  found 
here,  when  in  1765,  in  Maryland,  Sarah  Soaper  appealed  a 
negro  slave  named  Tom.  for  the  murder  of  her  husband. 
The  negro,  however,  iras  probably  not  aware  of  his  ptivi- 
lege  to  demand  the  wager  of  balllc,  so  he  submitted  10  be 
tried  by  a  jury,  and  was  duly  condemned  and  executed.' 
John  C.  Gray,  Jr.,  Esq.,  of  Boston,  to  whom  lam  indebted 
for  calling  my  attention  to  this  and  some  other  sources  of 
information  on  the  subject,  informs  me  of  a  tradition  that  a 
disputed  question  of  boundary  between  two  townships  in 
New  Hampshire  was  once  settled  by  combat  between  cham- 
pions ;  but  the  most  conservative  State  in  this  respect  appears 
to  be  South  Carolina,  An  act  of  that  colony,  in  1712,  enu- 
merating the  English  laws  to  be  held  in  force,  specifically 
includes  those  concerning  appeal  of  death,  and  Dr.  Coopet, 
in  his  "Statutes  at  Large  of  South  Carolina,"  writing  in 
1837,  seems  to  think  that  both  the  wager  of  battle  and  appeal 
of  death  were  still  legally  in  force  there  at  that  time.'  So 
Chancellor  Kilty,  in  his  Report  on  English  Statutes  applica- 
ble to  Marylani!,  made  in  181  r,  apparently  considers  that 
the  appeal  of  death  was  still  legally  existent,  but  regards  it 
as  unimportant  in  view  of  the  pardoning  power  and  Other 
considerations,* 

'   Campbell,  Chief  Justices,  III.  169. 

'  ].  Harris  aiiii  McHenry's  Md.  Rups.  izy. 

'  Ci>oper's  SL.itutes  at  Large  of  S.  C.  I!.  403,  715. 

'  Kilty's  Report  un  Englisli  SLalutes,  Annapolis,  lStl,p.  141. 
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'he  Wager  of  Battle,  in  its  origin,  was  simply  a  raotle  of 
ulaiing,  under  conditions  of  comparative  fairness,  the 
primitive  law  of  the  strongest.  Mingled  with  this,  as  we 
have  seen,  there  came  to  be  an  appeal  to  the  Divine  Power, 
by  which  men  persuaded  themselves  that  the  Deity  would 
intervene,  and  would  conduct  the  combat  to  an  issue  in  ac- 
cordance with  his  eternal  justice.  This  belief,  which  formed 
at  various  periods  an  element  more  or  less  important  in  the 
battle  ordeal,  was  the  sole  principle  on  which  were  based 
the  other  forms  of  the  judgment  of  God ;  and  the  distinction 
thus  established  between  these  latter  and  the  judicial  combat 
requires  them  to  be  considered  separately.  We  may  as- 
sume, indeed,  that  the  other  ordeals  represent  a  later 
development  in  human  progress,  in  which  brute  strength  has 
declined  somewhat  from  its  earliest  savage  supremacy,  and 
a  reliance  upon  the  interposition  of  an  omnipotent  and  just 
Godhead,  whether  single  or  multiform,  has  grown  sufR- 
ciently  strong  to  be  a  controlling  principle  in  the  guidance 
of  daily  life. 

Vet  this,  too,  is  only  a  step  in  the  evolution  of  human 
thought,  before  it  can  grasp  the  conception  of  an  Omnipo- 
tence that  shall  work  out  its  destined  ends,  and  yet  allow  its 
mortal  creatures  free  scope  to  mould  their  own  fragmentary 
portions  of  the  great  whole — a  Power  so  infinitely  great  that 
its  goodness,  mercy,  and  justice  are  compatible  with  the 
existence  of  evil  in  the  world  which  it  has  formed,  so  that 
»9 


2l8  THE   ORDEAL. 

man  has  full  liberty  to  obey  the  dictates  of  his  baser  passions, 
without  being  released  from  responsibility,  and,  at  the  same 
time,  without  disturbing  the  preordained  results  of  Divine 
wisdom  and  beneficence.  Accordingly,  we  find  in  the  reli- 
gious history  of  almost  all  races,  that  a  belief  in  a  Divine 
Being  is  accompanied  with  the  expectation  that  special  mani- 
festations of  power  will  be  made  on  all  occasions,  and  that 
the  interposition  of  Providence  may  be  had  for  the  asking, 
whenever  man,  in  the  pride  of  his  littleness,  condescends  to 
waive  his  own  judgment,  and  undertakes  to  test  the  inscru- 
table ways  of  his  Creator  by  the  touchstone  of  his  own 
limited  reason.  Thus  miracles  come  to  be  expected  as  mat- 
ters of  every-day  occurrence,  and  the  laws  of  nature  are  to 
be  suspended  whenever  man  chooses  to  tempt  his  God  with 
the  promise  of  right  and  the  threat  of  injustice  to  be  com- 
mitted in  His  name. 

To  this  tendency  of  the  human  mind  is  attributable  the 
almost  universal  adoption  of  the  so-called  Judgment  of  God, 
by  which  men,  oppressed  with  doubt,  have  essayed  in  all 
ages  to  relieve  themselves  from  responsibility  by  calling  in 
the  assistance  of  Heaven.  Nor,  in  so  doing,  have  they 
seemed  to  appreciate  the  self-exaltalion  implied  in  the  act 
itself,  but  in  ali  humility  have  cast  themselves  and  their  sor- 
rows at  the  feet  of  the  Great  Judge,  making  a  merit  of  abne- 
gating the  reason  which,  however  limited,  has  been  bestowed 
to  be  used  and  not  rejected.  In  the  Carlovingian  Capitula- 
ries there  occurs  a  passage,  dictated  doubtless  by  the  spirit 
of  genuine  trust  in  God,  which  well  expresses  the  pious  sen- 
timents presiding  over  acts  of  the  grossest  practical  impiety. 
*'  Let  doubtful  cases  be  determined  by  the  judgment  of  God. 
The  judges  may  decide  that  which  they  clearly  know,  but 
that  which  they  cannot  know  shall  be  reserved  for  Divine 
judgment.  Whom  God  hath  kept  for  his  own  judgment 
may  not  be  condemned  by  human  means.  *  Therefore  judge 
nothing  before  the  time,  until  the  Lord  come,  who  both  will 
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r  bring  let  light  the  hid<len  things  of  darkness,  and  will  make   | 
Imutircst  the  counsels  of  the  hcaru.""  (i  CV>r  iv.  5,) 

The  superstition  which  we  here  6nd  dignified  witli  the 

(  forms  of  Chrisliitn  faith  manifests  itself  among  so  many  races 

and  under  such  diverse  sUges  of  civihz-ilion  thai  it  may  be    1 

regarded  as  an  inevitable  incideitt  in  human  evulutton,  only   ' 

to  be  outgrown  at  the  latest   periods  of  development.     In 

this,  however,  as  in  so   many  other  jiarticiilnis,  China  fur- 

I  nishcs  virtually  an  exce|>lion.     Her  arrested  thought  exhibits   I 

I  itself,  in  the  King  or  sacred  books  collected  by  Confucius 

I  five  hundred  years  before  the  Christian  era,  in  nearly  the 

e  form  as  is  fointd  in  the  orthodox  opinion  of  to  day. 

I  Id  this,  religious  belief  is  but  a  system  of  cold  morality, 

I'  which  avoids  the  virtues  as  well  as  the  errors  of  more  imagi- 

I  native  faiths.     In  the  most  revered  and  auclioritaiive  of  the 

I  Chinese  Scriptures,  the  Shu-King,  or  Holy  llook,  wc  find  a 

I  theo- philosophy  based  on   a   Supreme   Power  (Tai-Ki)  or 

J' Heaven,  which  is  pure  reason,  or  the  embodiment  of  the 

1  laws  and  forces  of  nature  acting  under  the  pressure  of  blind 

I  destiny.     It  is  true  thai  some  forms  of  divination  were  pmc* 

tiijcd,  and  even  enjoined,  but  no  fuller  expression  of  belief 

I  in  direct  intcrposilion  from  above  is  to  be  found  than  that 

I  coninincd  in  the  saying  niitibuted  to  Muh-Wang  {about  1000 

rB,  C.)  in  his  instructions  to  his  judges  in  criminal  cases; 

"Say  not  thai  Heaven  is  unjust;  it  is  man  who  brings  these 

evils  on  himself.     If  it  were  not  that  Heaven  iiillicis  these 

I  severe  punishments  the  world  would  be  ungoverned."'     It 

I  is,  therefore,  in  strict  compliance  with  this  philosophy  that 

1  in  the  modern  jurisprudence  of  China  there  is  no  allusion  to 

tany  evidence  save  that  of  facts  duly  substantiated  by  wit. 

I  Desecs,  and  even  oaths  arc  neither  required  nor  admitted  in 

■■Judicial  proceedings.* 

•  Qijiic.  Lib.  VII.  cap.  150. 
■  Sbii-King,  Vi.  IV.  ch.  4,  37  |  at  (after  Guuliil'i  uvnilutioD). 

•  Sounion,  Pcnil  Cnle  of  Chin.i,  p.  364. 
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These  teachings,  however,  are  too  refined  and  sublimated 
for  ordinary  human  nature,  and  along-side  of  official  Confu- 
cianism, Taoism  and  Buddhism  flourish  with  a  wealth  of 
legends  and  marvels  that  may  fairly  rival  the  most  exuberant 
fancies  of  Teutonic  medievalism.  In  the  popular  mind, 
therefore,  the  divine  interposition  may  perpetually  be  ex- 
pected to  vindicate  innocence  and  to  punish  crime,  and 
moral  teaching  to  a  great  extent  consists  of  histories  illus- 
trating this  belief  in  all  its  phases  and  in  every  possible  con- 
tingency of  common-place  life.  Thus  it  is  related  that  in 
A.  D.  1626  the  learned  Doctor  Wang-i  had  two  servants, 
one  stupid  and  the  other  cunning.  The  latter  stole  from  his 
master  a  sum  of  money,  and  caused  the  blame  to  fall  upon 
his  comrade,  who  was  unable  to  justify  himself.  By  way  of 
securing  him,  he  was  tied  to  a  flagstafl",  and  his  accuser  was 
set  to  watch  him  through  the  night.  At  midnight  the  flag- 
staff broke  in  twain  with  a  loud  noise,  the  upper  portion 
falling  upon  the  guilty  man  and  killing  him,  while  the  inno- 
cent was  left  unhurt;  and  next  morning,  when  the  effects  of 
the  dead  man  were  examined,  the  stolen  money  was  found 
among  them,  thus  completely  establishing  the  innocence  of 
his  intended  victim.*  Popular  beliefs  such  as  these  naturally 
find  their  expression  in  irregular  judicial  proceedings,  in 
spite  of  the  strict  materialism  of  the  written  law,  and,  at  least 
in  some  parts  of  China,  a  curious  form  of  the  ordeal  of 
chance  is  employed  in  default  of  testimony.  If  an  injured 
husband  surprises  his  wife  flagrante  delicto  he  is  at  liberty 
to  slay  the  adulterous  pair  on  the  spot ;  but  he  must  then 
cut  off  their  heads  and  carry  them  to  the  nearest  magistrate, 
before  whom  it  is  incumbent  on  him  to  prove  his  innocence 
and  demonstrate  the  truth  of  his  story.  As  external  evidence 
is  not  often  to  be  had  in  such  cases,  the  usual  mode  of  trial 
is  to  place  the  heads  in  a  large  tub  of  water,  which  is  vio- 

'  Livre  des  Recompenses  et  dcs  Peines,  trad,  par  Stan.  Julien,  Paris, 
1835,  p.  220. 
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tently  stirred.  Tlie  heads,  in  revolving,  natiirall)'  come 
I  together  in  the  ccnire,  when,  if  they  meet  back  to  back,  the 
ims  are  pronounced  guiltless,  and  the  husbfind  is  punished  ] 
as  a  murderer ;  but  If  ihey  meet  face  to  face,  the  truth  of  his 
I  statement  is  accepted  as  demonslrateil,  he  is  gently  basliiia- 
I  doed  to  teach  him  that  wives  should  bemorecloselywatclied, 
and  is  presented  with  a  small  sum  of  money  wherewith  to 
I   purchase  another  spouse.' 

The  cognate  civilization  of  Japan  yields  even  more  readily 

to  the  temptation  of  seeking   from  the  Deity  a  solution  of 

doubt-     .\ncicntly  there  were  in  general  use  the  judgments 

of  God.  so  well  known  in  medieval  Europe,  of  the  wager  of  i 

battle  and  the  oideal  of  boihng  water,  and  the  latter  is  still 

customarily  employed  among  the  Ainos,  or  aborigines.    Even 

yet  two  antagonists  may  be  seen  to  plunge  llieir  hands  in 

I  scalding  water,  the  one  who  suifers  the  most  being  convicted, 

I   while  the  innocent   is  expected  to  escape  with  injuries  so 

I  slight  that  they  will  readily  heal.' 

Turning  to  the  still  savage  races  of  the  old  world  we 
'   everywhere  find    these  superstitions  in    full    force.     Afric* 

furnishes  an  ample  store  of  them,  varying  from  the  crudest   ' 
I  siinplielty  to  the  most  deadly  devices.     Among  the  Kaliba- 
1  lese,  for  instance,  the  ajia-edel-ibom  is  adminii>lered  with  the 
1  curvetl  fang  of  a  snake,  which  is  dexterously  Inserted  under 
I  the  lid  and  around  the  ball  of  the  eye  of  the  accused;  if 

innocent,  he  is  expected  to  eject  it  by  rolling  the  eye,  while, 
I  if  unable  to  do  so,  it  Is  removed  with  a  leopard's  luciih,  and 
I  be  is  condemned.  Even  ruder,  and  more  under  the  control 
I  of  the  operator,  is  the  afia-ibnol-idiok,  in  which  a  while  and 
I  t  black  line  are  dra^n  on  the  skull  of  a  chinipanzcei  this  is 
I  held  up  before  the  defendant,  when  an  apparent  attraction 


f,  T.  SnuiHch  in  "Jduih*!  of  the  Nurtli  China  Braich  wdhc  RoyiJ 
\  AiUtic  Sodeiy."  New  Serlci.  No.  i.  Dec  1865,  p.  176. 
»  Grlfb'*  "MikailoS  Empire,"  New  Votk,  i8;6,  p.  gj. 
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of  the  white  line  towards  him  demonstrates  his  inn6cence, 
or  an  inclination  of  the  black  line  in  his  direction  pro- 
nounces his  guilt.  More  formidable  than  these  is  the  ordeal- 
nut,  containing  a  deadly  poison  which  causes  frothing  at  the 
mouth,  convulsions,  paralysis,  and  speedy  death.  In  capi- 
tal cases,  or  even  when  sickness  is  attributed  to  hostile  machi- 
nations, the  abiadiongj  or  sorcerer,  decides  who  shall 
undergo  the  trial ;  and  as  the  active  principle  of  the  nut  can 
be  extracted  by  preliminary  boiling,  judicious  liberality  on 
the  part  of  the  individual  selected  is  supposed  to  render  the 
ordeal  comparatively  harmless.' 

Throughout  a  wide  region  of  Western  Africa,  one  of  the 
most  popular  forms  of  ordeal  is  that  of  the  red  water,  or 
"sassy- bark."  In  the  neighborhood  of  Sierra-Leone,  as 
described  by  Dr.  Winterbottom,  it  is  administered  by  re- 
quiring the  accused  to  fast  for  twelve  hours,  and  then  to 
swallow  a  small  quantity  of  rice.  After  this  the  infusion  of 
the  bark  is  taken  in  large  quantities,  as  much  as  a  gallon 
being  sometimes  employed;  if  it  produces  emesia,  so  as  to 
eject  all  of  the  rice,  the  proof  of  innocence  is  complete,  but 
if  it  fails  in  this,  or  if  it  acts  as  a  purgative,  the  accused  is 
pronounced  guilty.  It  has  narcotic  properties,  also,  a  mani- 
festation of  which  is  likewise  decisive  against  the  sufferer. 
Among  some  of  the  tribes  this  is  determined  by  placing  on 
the  ground  small  sticks  about  eighteen  inches  apart,  or  by 
forming  an  archway  of  limbs  of  trees  bent  to  the  ground, 
and  requiring  the  patient  to  pick  his  way  among  them,  a 
feat  rendered  difficult  by  the  vertiginous  effects  of  the  poison. 
Although  death  not  infrequently  results  from  the  ordeal 
itself,  yet  the  faith  reposed  in  these  trials  is  so  absolute  that, 
according  to  Dr.  Livingston,  they  are  demanded  with  eager- 
ness by  those  accused  of  witchcraft,  confident  in  their  own 
innocence,  and  believing  that  the  guilty  alone  can  suffer. 
When  the  red  water  is  administered  for  its  emetic  effects, 

'  Hutchinson's  Impressions  of  Western  Africa,  London,  1858. 
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the  popular  exjilaiialion  is  thai   [he   fetish   enters  with  the  j 
draught,  examines  the  heart  of  the  accused,  anil,  on  rinilin 
him  innocent,  returns  with  the  rice  as  evidence,'     A  system  J 
directly  ilie  reverse  of  all  this  is  found  in  Ashantee,  where  ' 
sickness  in  the  ordeal  is  a  sign  of  innocence,  and  the  Ux  ' 
laUonis  is  strictly  observed.     When  evidence  is  insufficient 
to  support  a  charge,  the  accuser  is  made  to  take  an  oath  as 
In  the  tniih  of  his  accusation,  and  the  defendant  is  then  rC' 
quired  to  chew  a  piece  of  odum  wood,  and  drink  a  pitcher 
of  water.     If  no  ill  effects  ensue,  he  is  deemed  guilty,  and  is 
put  to  death  ;  while  if  he  becomes  sick  he  is  acquitted,  and  , 
the  accuser  suffers  in  his  stead.* 

Further  to  the  east  in  the  African  continent,  the  Niam-  I 
Niam  and  the  neighboring  tribes  illustrate  the  endless  variety  I 
of  form  of  which  the  ordeal  is  susceptible.  These  sav.ages  j 
resort  to  various  kinds  of  divination  which  are  ec|t[ally  em- 
ployed as  a  guidance  for  the  future  in  all  important  under- 
takings, and  as  means  to  discover  the  guilt  or  the  innocence  1 
of  those  accused  of  crime.  The  principal  of  these  i; 
horru,  in  which  two  piilished  pieces  of  damma  wood  ara  I 
rublwd  logcihcr.  after  being  moistened  with  a  few  dro|B  of  I 
water.  If  they  glide  easily  on  each  other  tiie  sign  is  favor-  I 
able;  if  they  a<lhere  together  it  ts  unfavorable.  Life  and  ( 
death  are  also  brought  in  playt  but  vicarious  victim: 
made  the  subject  of  experiment.  Thus  a  cock  is  taken  and  { 
its  head  is  rejjeatedly  immersed  in  w.iter  until  the  crc.iture  it  j 
rigid  and  insensible;  if  it  recovers,  the  indication  is  favor-  I 
able,  if  it  dies,  adverse.  Or  an  oil  exlr.icied  from  the  | 
bengye  wood  is  administered  to  a  hen,  and  the  same  cunclu-  j 
sions  are  drawn  from  its  survival  or  death.* 

I  Eianiinaiion  of  the  Toiocalogical  Eff«;l«  of  Sat»r-1J>rb,  by  MuclivU  1 
*nd  lUmmona  (l*rac.  lliolc^icol  Dep.  Acod,  Nat.  ScL  rhiln..  1K59).—  I 
T,  Lauder  Itnmton'i  Uul&tuiiian  I.e(:luiC5,  1S77  (Bnl.  Med.  Jon 
March  jfi.  18771, 

«  Uinilnn  Alheiucum,  May  ag,  1875,  ji,  713. 

1  Scbwcinfunh'i  llviin  of  .\(rica.  New  York,  1874.  V.>1.  II.  jtp.  yi  16.J 
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In  Madagascar  the  poison  ordeal  is  less  humanely  admin- 
istered, with  a  decoction  of  the  deadly  nut  of  the  Tangena 
{Tanghinia  veneniferd).  One  of  the  modes  of  its  application 
is  evidently  based  on  the  same  theory  as  the  ordeal  of  red 
water  and  rice,  to  which  it  bears  a  notable  resemblance.  A 
fowl  is  boiled,  and  three  pieces  of  its  skin  are  placed  in  the 
broth.  Then  a  cupful  of  the  decoction  of  the  Tangena  nut 
is  given  to  the  accused,  followed  by  the  same  quantity  of  the 
broth,  with  the  pieces  of  skin.  Unless  the  poison  speedily 
causes  vomiting,  it  soon  kills  the  patient,  which  is  a  satisfac- 
tory proof  of  his  guilt.  If  vomiting  ensues,  it  is  kept  up  by 
repeated  doses  of  the  broth  and  warm  water,  and  if  the  bits 
of  skin  are  ejected  the  accused  is  declared  innocent ;  but  if 
they  are  retained  he  is  deemed  convicted  and  is  summarily 
despatched  with  another  bowl  of  the  poison.  In  the  perse- 
cutions of  1836  and  1849  directed  against  the  Malagasy 
Christians,  many  of  the  converts  were  tried  with  the  Tangena 
nut,  and  numbers  of  them  perished.* 

Springing  from  the  same  belief  is  the  process  used  in 
Tahiti  for  discovering  the  criminal  in  cases  of  theft.  The 
priest,  when  applied  to,  digs  a  hole  in  the  clay  floor  of  his 
hut,  fills  it  with  water,  and  stands  over  it  with  a  young  plan- 
tain in  his  hand,  while  invoking  his  god.  The  deity  there- 
upon conducts  the  spirit  of  the  thief  over  the  water,  and  his 
reflection  is  recognized  by  the  priest.* 

The  races  of  the  Indian  archipelago  are  fully  equipped 
with  resources  of  the  same  kind  for  settling  doubtful  cases. 
Among  the  Dyaks  of  Borneo  questions  for  which  no  other 
solution  is  apparent  are  settled  by  giving  to  each  litigant  a 
lump  of  salt,  which  they  drop  simultaneously  into  water,  and 
he  whose  lump  dissolves  soonest  is  adjudged  the  loser ;  or 
each  takes  a  living  shell  and  places  it  on  a  plate,  when  lime- 

»  Philadelphia  Evening  Bulletin,  March  7,  1871. — Ellis's  Three  Visits 
to  Madagascar,  chap.  I.  vi. 

*  Ellis's  Polynesian  Researches,  Vol.  I.  ch.  14. 
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juice  is  squeezed  over  them,  and  the  one  whose  shell  first  f 
moves  under  tills  genlle^slimntanl  is  declared  the  winner.' 

The   black  Aiistralioid    Khonds  of   the   hill-disiricts  of 
Orissa  confirm  ihe  universality  of  these  practices  by  customs 
peculiar  to  themselves  which  may  be  assumed  as  handed   I 
down  by  tradition  from  prehistoric  times.     Not  only  do  they  I 
conslanily  employ  the  ordeals  of  boiliug  water  and  oil  and  | 
red-hot  iron,   which  they  may  have  borrowed  from  their  I 
Hindu  neighbors,  but  they  administer  judicial  oatlis  with  I 
imprecations  that  arc  decidedly  of  the  character  of  ordeals. 
Thus  an  oath  is  taken  on  a  tiger's  sktn  with  an  invocation  of   ' 
destruction  from  that  animal  upon  the  perjured;  or  upon  a 
lizard's  skin  whose  scaliness  is  invited  upon  him  who  m.iy 
forswear  himself;  or  over  an  ant-hill  with  an  imprecation 
that  he  who  swears  falsely  may  be  reduced  to  powder.     A 
more  characteristic  ordeal  is  that  used  in  litigation  concerning 
land,  when  a  |>ortion  of  earth  from  thedisputcd  possession  is 
swallowed  by  each  claimant  in  the  belief  that  it  will  destroy 
him  whose  pretensions  are  false.     On  very  solemn  occasions, 
a  sheep  is  killed  in  the  name  of  Tari   Pennn,  the  dreadful 
earth -g  odd  ess ;  rice  is  then  moistened  with  its  blood,  and 
this  is  admin is'e red,  in  the  full  conviction  that  she  will  slay 
the  rash  litigant  who  insults  her  power  by  jierjury.' 

The  hill-tribes  of  Rnjmahal,  who  represent  another  of  the 
pre-Aryan  Indian  races,  furnish  us  with  further  developments 
of  the  same  principle,  in  details  bearing  a  marked  analogy  to 
those  practised  by  the  most  diverse  families  of  mankind. 
Thns  the  process  by  which  the  guilt  of  Achan  was  discovered  J 
(^Joshua  vii.  16-1S),  and  that  by  which,  as  wc  shall  see  here*  1 
after,  Master  Ansclm  proposed  to  identify  the  thief  of  the 
sacred  vcs&cls  of  Laon,  are  not  unlike  the  ceremony  used 

■  Kfinis^wuler,  op.  dl.  p.  303. — E.  D.  Tyloi,  in  MacmilUn'f  Maga*  J 
tluc,  July,  18761, 

<  Uaqjhenyin't  Mcmoiiali  of  Service  lo  lodla,  London,  iSbj,  p.  83.— f 
Set  aIm  |>.  3^4  for  tn<Kln  of  diviiulion  imncwhu  akin  lo  thc^. 
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when  a  district  is  ravaged  by  tigers  or  by  pestilence,  which 
is  regarded  as  a  retribution  for  sin  committed  by  some  in- 
habitant, whose  identification  thus  becomes  all-important  for 
the  salvation  of  the  rest.  In  the  process  known  as  Satane  a 
person  sits  on  the  ground  with  a  branch  of  the  bale  tree 
planted  opposite  to  him;  rice  is  handed  to  him  to  eat  in  the 
name  of  each  village  of  the  district,  and  when  the  one  is 
named  in  which  the  culprit  lives,  he  is  expected  to  throw  up 
the  rice.  Having  thus  determined  the  village,  the  same  plan 
is  adopted  with  respect  to  each  family  in  it,  and  when  the 
family  is  identified,  the  individual  is  discovered  in  the  same 
manner.  Another  form,  named  Cherreen,  is  not  unlike  the 
ordeal  of  the  Bible  and  key,  not  as  yet  obsolete  among 
Christians.  A  stone  is  suspended  by  a  string,  and  the  names 
of  the  villages,  families,  and  individuals  are  repeated,  when 
it  indicates  the  guilty  by  its  vibrations.  Thieves  are  also 
discovered  and  convicted  by  these  processes,  and  by  an- 
other mode  known  as  Gobereen^  which  is  a  modification  of 
the  hot-water  ordeal.  A  mixture  of  cow  dung,  oil,  and 
water  is  made  to  boil  briskly  in  a  pot.  A  ring  is  thrown  in, 
and  each  suspected  person,  after  invoking  the  Supreme 
Deity,  is  required  to  find  and  bring  out  the  ring  with  his 
hand — the  belief  being  that  the  innocent  will  not  be  burned, 
while  the  guilty  will  not  be  able  to  put  his  hand  into  the  pot, 
as  the  mixture  will  rise  up  to  meet  it.* 

Reverting  to  the  older  races,  we  find  no  trace  of  formal 
ordeals  in  the  fragmentary  remains  out  of  which  Egyptolo- 
gists thus  far  have  succeeded  in  reconstructing  the  antique 
civilization  of  the  Nile  valley,  but  the  intimate  dependence 
of  man  on  the  gods,  and  the  daily  interposition  of  the  latter 
in  human  affairs,  taught  by  the  prophets  of  the  temples  and 
reverently  accepted  by  the  people,  render  it  almost  certain 
that  in  some  shape  or  other  the  divine  judgment  was  fre- 

I  Lieut.  Shaw,  in  Asiatic  Researches,  IV.  67,  84. 
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qiiently  consiilied  in  judicial  proceedings  where  human  wis. 
dom  was  at  fanli.  This  probably  took  Ihe  form  of  referent* 
to  the  oracles  which  aboiinJed  in  evory  Egyptian  nome. 
Indeed,  a  story  related  by  Herodotns  would  seem  to  show 
that  sHch  an  interpellation  of  the  divine  power  was  habitual 
in  prosectitiuns  when  evidence  of  guilt  was  deficient.  Aames 
II.,  before  he  gained  the  crown,  was  noted  for  his  reckless 
and  dissolute  life,  and  was  frequently  accused  of  theft  and 
carried  to  the  nearest  orade,  when  he  was  convicted  or  ac- 
quitted according  to  the  response.  On  ascending  the  throne, 
he  paid  great  respect  to  the  shrines  where  he  had  been  con- 
demned, and  neglected  altogether  those  where  he  had  been 
absolved,  saying  that  the  former  gave  true  and  the  latter  lying 
responses.' 


The  Semitic  races,  while  not  giving  to  the  ordeal  the 
development  which  it  has  received  among  the  Aryans,  siill 
afford  sufficient  manifestation  of  its  existence  among  them. 
Chaldean  and  Assyrian  institutions  have  not  as  yet  been  suf- 
ficiently explored  for  us  to  stale  with  positivcncsa  whether  or 
not  the  judgment  of  God  wan  n  recognised  resource  of  the 
puizled  dispenser  of  justice;  but  the  probabilities  arc  strongly 
in  favorof  some  processes  of  the  kind  being  discovered  when 
we  are  more  fully  acipiainted  with  their  judicial  system.  The 
constant  invocation  of  the  gods,  which  forms  so  marked  a 
feature  of  the  cuneifoTm  inscriptions,  indicates  a  belief  in  (he 
divine  guidance  of  human  affairs  which  could  hardly  fail  to 
find  expression  in  direct  appeals  for  light  in  the  administra- 
tion of  justice,  Tlic  nearest  approach  however  to  the  prin- 
ciple of  the  ordeal  which  has  thus  far  been  deciphered  is 
found  in  the  imprecations  commonly  expressed  in  contracts, 
donations,  and  deeds,  by  which  the  gods  are  invoked  to  j 
■lird  ftll  the  curses  that  can  assail  humanity  on  the  heads  of  | 
I   those  who  shall  evade  the  execution  of  their  plighted  faith^ 


'  Hcrad    11.  174- 
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or  seek  to  present  false  claims.  Akin  to  this,  moreover, 
was  the  penalty  frequently  expressed  in  contracts  whereby 
their  violation  was  to  be  punished  by  heavy  fines,  the 
greater  part  of  which  was  payable  into  the  treasury  of  some 
temple.* 

Among  the  Hebrews,  as  a  rule,  the  interposition  of  Yah- 
veh  was  expected'directly,  without  the  formulas  which  human 
ingenuity  has  invented  to  invite  and  ascertain  the  decisions 
of  the  divine  will.  Still,  the  combat  of  David  and  Goliath 
has  been  cited  as  a  model  and  justification  of  the  judicial 
duel ;  and  there  are  some  practices)  described  in  Scripture 
which  are  strictly  ordeals,  and  which  were  duly  put  forth  by 
the  local  clergy  throughout  Europe  when  struggling  to  defend 
the  system  against  the  prohibitions  of  the  Papacy.  When 
the  man  who  blasphemed  the  Lord  {Levit.  xxiv.  11-16)  was 
kept  in  ward  '*that  the  mind  of  the  Lord  might  be  showed 
them,"  and  the  Lord  ordered  Moses  to  have  him  stoned  by 
the  whole  congregation,  we  are  not  told  the  exact  means 
adopted  to  ascertain  the  will  of  Yahveh,  but  the  appeal  was 
identical  in  principle  with  that  which  prompted  the  medieval 
judgment  of  God.  The  use  of  the  lot,  moreover,  which  was 
so  constantly  employed  in  the  most  important  and  sacred 
matters,  was  not  a  mere  appeal  to  chance,  but  was  a  sacred 
ceremony  performed  **  before  the  Lord  at  the  door  of  the 
tabernacle  of  the  congregation"  to  learn  what  was  the  deci- 
sion of  Yahveh.'  The  lot  was  also  used,  if  not  as  a  regular 
judicial  expedient,  at  all  events  in  unusual  cases  as  a  mode 
of  discovering  criminals,  and  its  results  were  held  to  be  the 
undoubted  revelation  of  Omniscience.  It  is  more  than  pro- 
bable that  the  Urim  and  Thummin  were  lots,  and  that  they 
were  not  infrequently  used,  as  in  the  cases  of  Achan  and 

'  Oppert  et  M^nant,  Documents  Jurid.  de  T Assyria,  Paris,  1877,  pp. 
93.  106,  122,  136,  191,  197,  209,  238,  242,  246,  250,  253. 

«  Numb.  xxvi.  55-6;  xxxiii.  54. — ^Joshua  xviii.  8-1 1;  xix.  I,  10,  17, 
24,51. — L  Chron.  xviii.  $-18,  31. — Nehem.  x.  34;  xi.  i. 
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Jonaihnn.'  And  [he  iioimlar  belief  in  the  efficacy  of  the  lot 
i  manifeeied  in  Jonah's  adveniiire  {Jonah  i.  7)  when  the 
sailors  cast  lots  lo  discover  (he  sinner  whose  presence  brought 
the  tempest  upon  them.  The  most  formal  and  absolute 
example  of  the  ordeal,  however,  was  the  Bitter  Water  by 
which  conjugal  infidelity  was  convicted  and  punished  (Numi.  1 
V.  11-31),  This  curious  and  elaborate  ceremony,  which  ■ 
bears  so  marked  an  analogy  to  the  poison  ordeals,  was  aban- 
doned  by  order  of  R,  Johanan  ben  Saccai  about  the  lime  of 
(he  Christian  era,  and  is  too  well  known  to  require  more 
than  a  passing  allusion  to  the  wealth  of  Haggadistic  legend 
and  the  inlerminable  contrrivcrsics  and  speculations  to  which 
it  has  given  rise.  I  may  add,  however,  that  Aben  Eira 
and  other  Jewish  commentators  bold  that  when  Moses 
burnt  the  golden  calf  and  made  the  Israelites  drink  the  water  I 
iu  which  its  ashes  were  cast  {E.ki>iI.  xxxii.  ao),  he  admi; 
Ured  an  ordeal,  like  that  of  the  Bitter  Water,  which  in  sc 
way  revealed  those  who  had  been  guihy  of  idolatry,  so  that 
the  Lcviies  could  slay  them;  and  Selden  explains  this  by 
reference  lo  a  tradition,  according  to  which  the  gold  of  the 
calf  reddened  the  beards  of  those  who  had  worshipped  it, 
and  thus  rendered  them  conspicuous.' 


The  teachings  of  Mahomet  were  too  directly  derived  from 
Judaism  for  him  to  admit  into  his  jurisprudence  any  formal 
system  which  depended  on  miracles  to  establish  justice  be- 
tween man  and  man  whenever  Allah  might  be  invoked  to 
manifest  his  power.      Like  the  Jews,   however,   he  taught 

■  Jmh,   vIL    14-36,— I.  Sim.   xi*.   J7-45.     Cr,   Michaclis,    1.3 
Mota,  >n.  304. — Evald'i  Aniiq.  of  lutel,  liolly't  CraiuIjitiQn,  pp.  194-6.    j 
— Kuincn'i  Kglii^un  of  lorael,  M*y't  Trantluiun,  I.  9S. 

■  Mlkhnk,  Kola  ix.  9;  Wagenieilii  Conimrnl.  up.  cU.  vl.  4.  (E<1.  Sh- 
renliuv  111.  157,  V)i.]     Tlie  curiout  whu  ilmiri;  funhcr  infcinnaikin  on 
■lie  lubjccl  can  6nil  ii  In  Wagenwil's  edition  of  the  Trad  Sou,  wUh  ttui   j 
Genuux  of  the  Wa  Jicoti  and  hi*  own  co{»otts  and  learned  ntHB,  Alidori^  J 
1674. 
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that  the  constant  supervision  of  the  divine  power  is  sponta- 
neously exerted,  and  he  carried  this  so  far  as  to  inculcate  the 
belief  that  a  judge  pure  from  self-seeking  would  be  inspired 
constantly  from  above.  **  He  who  asks  to  be  made  judge 
will  not  be  assisted ;  and  he  who  is  made  judge  by  compul- 
sion, God  sends  down  to  him  an  angel,  who  causes  his 
actions  and  sentences  to  be  just."  To  one  who  hesitated  to 
accept  the  office,  the  Prophet  said,  "  God  will  direct  your 
heart,  and  show  you  judicial  ways,  and  fix  your  tongue  in 
truth  and  justice."  On  the  other  hand,  when  a  judge  is 
unjust,  '*he  separates  from  himself  the  assistance  and  favor 
of  God,  and  the  devil  is  always  with  him."  It  was  hard  on 
litigants  when  the  tribunal  might  be  presided  over  by  either 
Allah  or  Eblis,  but  they  had  no  recourse,  except  in  the 
oath,  which  was  the  corner-stone  of  Mahomet's  judicial  sys- 
tem. In  the  absence  of  evidence,  the  oath, of  the  defendant 
was  final,  and  this  incitement  to  perjury  could  only  be  re- 
pressed by  investing  the  oath  with  the  qualities  of  the  ordeal. 
Accordingly  he  lost  no  opportunity  of  insisting  upon  the 
punishment,  here  and  hereafter,  of  those  who  perjured 
themselves  before  the  judgment-seat.  Sometimes  this  failed 
to  deter  an  eager  pleader,  and  then  he  consoled  the  defeated 
party  with  the  assurance  that  his  successful  adversary  would 
suffer  in  the  end,  as  when  the  chief  of  the  Cindah  tribe 
urged  that  a  Jew,  against  whom  he  brought  suit  for  land 
unjustly  held,  would  swear  falsely,  and  the  Prophet  rejoined, 
"Swearing  is  lawful,  but  he  who  takes  a  false  oath  will  have 
no  luck  in  futurity."  Tradition  relates,  however,  that  fre- 
quently he  succeeded  thus  in  frightening  those  who  were 
ready  to  forswear  themselves,  as  when  a  man  of  Hadramut 
claimed  land  occupied  by  a  Cindah,  and,  being  without  evi- 
dence, the  defendant  was  ready  to  take  the  oath,  when  Ma- 
homet interposed,  **  No  one  takes  the  property  of  another 
by  oath  but  will  meet  God  with  his  tongue  cut  off,"  and  the 
Cindah  feared  God  and  said,  **The  land  is  his."  In  an- 
other case,  when  two  men  were  quarrelling  over  an  inherit- 
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nnte-atid  neiiher  had  awiKie'is,  he  warned  ihem,  "  In  whose  1 
favor  soever  I  may  order  a  thing  which  is  not  his  right,  (lien  J 
I  Uy  apart  for  liim  nothing  less  rhan  a  piece  of  hell-fire,'^ 
whereupon  each  litigant  exclaimed,  "  O  messenger  of  God,  I 
I  give  up  my  right  to  him."  Sometimes,  however,  eveal 
Mnliotnet  had  recourse  to  a  more  direct  invocation  of  ihef 
supreme  iwwer,  as  in  a  case  wherein  two  men  disputed  a 
th«  owneiship  of  an  animal,  and  neither  had  wiinesses,  when  J 
be  directed  tliem  to  cast  lots  upon  oath.' 

These  cases  do  not  hear  out  the  tradition  that,  when  the| 
Prophet  was  perplexed  beyond  his  ability,  he  had  the  re-> 
source  of  appealing  lo  the  angel  Gabriel  for  enlightenment. 
There  is  one  legend  respecting  him,  however,  which  mani- 
fests the  popular  belief  that  in  doubtful  cases  God  may  be 
T«lied  on  to  interpose  for  ilie  vindication  of  innocence. 
youth  brought  before  M.iliomet  on  an  accusation  of  murd 
protested  that  the  act  was  committed  in  self-defence.     The  J 
Prophet  ordered  the  corpse  to  be  entombed,  and  posliwncd  1 
the  trial  until  the  next  day.     'I'he  brethren  of  the  slain,  still  I 
insisting  on  vengeance,  were  then  told  that  they  might  inflict  I 
upon  the  murderer  precisely  the  same  wounds  as  those  which 
they  should  lind  on  the  body.     On  opening  the  sepulchre 
for  the    purpose  of  aiicertuiiiing  the  exact   measure  of  the 
punishraent  conceded,  they  returned  alfrighted  lo  the  judg- 
ment-scat, ami  reported  that  they  had  found  nothing  but  the 
smoke  and  stench  of  Gehenna;  whereupon  Mahomet  pro- 
nounced thot  Eblis  h.id  carried  off  the  corpse  of  the  guilty, 
And  that   the   accused  was   innocent.*    The  prevalence  of  ] 
[  superstitions  kindred  to  this,  in  spite  of  the  principles  laid 
down  in  the  law,  is  shown  by  the  custom  which  exists  among 
some  tribes  of  Arabs,  of  employing  the  ordeal  of  red-hoI 
iron  iu  the  shape  of  a  gigantic  siwon,  to  which,  when  duly 


■   Mithcat  Ul  MttMibih,  MiUhcw'.'iTniiiila 
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heated,  the  accused  applies  his  tongue,  his  guilt  or  innocence 
being  manifested  by  his  suffering,  or  escaping  injury.*  A 
species  of  vulgar  divination,  common  among  the  Turks, 
moreover,  belongs  to  the  same  category  of  thought,  as  it  is 
used  in  the  detection  of  thieves,  by  observing  the  marks  on 
wax  slowly  melted,  while  certain  magic  formulas  are  recited 
over  it.' 

It  is  among  the  Aryan  races  that  we  are  to  look  for  the 
fullest  and  most  enduring  evidences  of  the  beliefs  which  de- 
veloped into  the  ordeal,  and  gave  it  currency  from  the  rudest 
stages  of  nomadic  existence  to  periods  of  polished  and  en- 
lightened civilization.  In  the  perfect  dualism  of  Mazdeism, 
the  Ya?atas,  or  angels  of  the  good  creation,  were  always 
prompt  to  help  the  pure  and  innocent  against  the  machina- 
tions of  Ahriman  and  his  Daevas,  their  power  to  do  so  de- 
pending only  upon  the  righteousness  of  him  who  needed 
assistance.'  The  man  unjustly  accused,  or  seeking  to  obtain 
or  defend  his  right,  could  therefore  safely  trust  that  any 
trial  to  which  he  might  be  subjected  would  be  harmless, 
however  much  the  ordinary  course  of  nature  would  have  to 
be  turned  aside  in  order  to  save  him.  Thus  Zoroaster  could 
readily  explain  and  maintain  the  ancestral  practices,  the  com- 
mon use  of  which  by  both  the  Zend  and  the  Hindu  branches 
of  the  Aryan  family  points  to  their  origin  at  a  period  anterior 
to  the  separation  between  the  kindred  tribes.  In  the  frag- 
ments of  the  Avesta,  which  embody  what  remains  to  us  of 
the  prehistoric  law  of  the  ancient  Persians,  we  find  a  refer- 
ence to  the  ordeal  of  boiling  water,  showing  it  to  be  an 
accepted  legal  process,  with  a  definite  penalty  affixed  for  him 
who  failed  to  exculpate  himself  in  it: — 

'  Konigswarter,  op.  cit.  p   203. 

•  Collin  de  Plancy,  Dictionnaire  Infernal,  s.  v.  C^romnncie. 

*  The  Dinkard,  translated  by  Pcsholun  Dustoor  Behmmjce  Sunjana, 
vol.  II.  p.  65,  Bombay,  1876. 
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"  Crealor  1  he  who  knowingly  approaches  Ihe  hoi,  golden, 
Iwilrng  water,  as  if  speaking  inith,  bin  lying  to  Mithra ; 

"What  is  [he  punishment  for  it? 

"Then  answered  Ahnra-Maida :  Let  them  strike  seven  I 
hundred  blows  with  the  horse-goad,  seven  hundred  with  the  ■ 
craosho-charana!' 

Possibly  also  a  reminiscence  of  the  ordeal  of  fire  may  be 
traced  among  the  crowd  of  fanlnstJr  legends  with  which  ihe 
career  of  Zoroaster  is  embroidered.  It  is  related  that  when 
an  infant  he  was  seized  by  ihe  magicians,  who  foresaw  their 
future  destruction  at  his  hands,  and  was  thrown  upon  a  huge 
pile  composed  of  wood,  naphtha,  and  sulphur,  which  was 
fonhwiih  kindled;  bni,  through  the  inierposiiion  of  Hor- 
maid,  "the  devouring  flame  became  as  water,  in  the  midst 
of  which  slumbered  the  pearl  u{  Zardiisht."' 

In  Pehlvi  the  judicial  ordeal  was  known  ns  raf  nifaitg, 
and  thirty  three  doubtbi]  conjunclures  are  enumerated  as 
requiring  its  employment.  The  ordinary  form  was  the  pour- 
ing of  molten  mclnl  on  the  body  of  the  patient,  though 
sometimes  the  heated  substance  was  applied  to  the  tongue  or 
the  feet.'    Of  the  former,  a  celebrated  instance,  curiously 

I  anticipating  the  story  told,  as  we  shall  see  hereafter,  of 
Bishop  Poppo  when  he  converted  the  Danes,  is  related  as  a, 
leading  incident  in  the  reformation  of  ihe  Maxdiasni  religion 
when  the  Persian  monarchy  was  reconstructed  by  the  Sassa- 
nids.  Eighty  thousand  beretics  remained  obstinate  until 
Sapor  I.  was  so  urgent  with  his  Magi  to  procure  their  con- 
version that  the   Dustoor  Adurabad  offered  to  prove  the 

I  truth  of  orthodoxy  by  suffering  eighteen  jiounds  of  melted 

'  Vendidul,  F«ig.  iv.  I  j6-8.  If  rnrf.  Oppcn  1*  cgtrcct  in  hii  render- 
I  ing  of  the  Meilli:  BchUlun  iinitTijition,  Ihe  Zrnd  veraioii  of  lh«  Avestk  is 
I  tux  iIh;  urigjnal,  Inil  a  tmoiUtioa  made  by  order  of  Dailus  Ilystaspet 
I  fiua  Ihv  anrieni  {lactrUn,  which  would  gicaily  increaM  the  ]iiiii<|ulty  at- 
I  tnbuutrteioihii  record  of  immcval  Aryan  ihoiighl.  See  "Kccflrdiof  ihe 
I  PaM,"  Vll.  ro9, 

■  Thr  Dablitan,  Shra  and  Troyrt't  transtalion,  I,  llq. 

'  Qu(ii«i  fnin  ihc  Dbkflril  t.y  Dr.  Hsug  iii  ArdaVunf,  p.  US- 


y^  *  ■'•      i---  *  '   *  -. 


■'-   'y^/»- 

^ 

^    y>-.-. 

v 

"  •'^ 

-    X 

^.    ■*. 

*■■ 

.» ■»» 

• 

^         * 

^,/  "/'.' 

/ 

,*      •' 

jf 

.'. " 

L'*' 

V^    '^''' 

1 

.i»       'i^y> 

^-? 

-.'^: 

■ 

*/>*■/    ^ 

AT 

9 

'.^ 

— 

f^/  .-^^^ » 

4 

**'•  y;*t' 

1^.'.' 

'/:    :- 

r   - 

1   ■     ■      ^               J 

J  .'-.-'^: 

7 

:.^   /;  ■■ 

<• 

-*riv 

•^7   /,      ^  \^  *•'<**  l,^  -t'-'r^u  '"j^i.'s.    {  \  »  mftf:*.  ▼Til-::  i-'^-^i^ 

j^/f  'V"  //  -^ '*  ^^  ^-^  ':i*-«i ".  -/  «  -*Mr.r.»:.  r  wis  iinii  i:  le 
jiF  /Mv**  '^  »'♦:  /^    ^*   •.^.'*  <  »:--•   ir-ir-.,  ".riv:!    i.'w:!  i-ira  'i..tl 

**,//•'>  /*///,'/>  ^:'  *-^  ^^'T'-i.  ii  i.*.  .*r'i^.."-l*  t.iIjC'I'^  ;: 
*;;  ^//.'**f -.',.>.:<  ^r/x,     r-,  r;*   7ir^:^.   for."-  :*   ■»>.>:>.  we 

fffttfUtt**  U*fftt  tr,'  tuft.'^t  iftft;t\\  'if.f.i  Br>.. .?.  -  ::,rem2':j' 
#»i<^|/>  »^  ,»#y/iy  w»fh»ri  fi.'r  t** fi\\-t\\f,u  hi  \\%c.  pp;-,er.t  ger.e- 
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/hfcOM-.^!;  fit'  |/MrM///f  hi^  l/'i'/V'/l  Sit;iy  whom  he  hxs  rescucfl 
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iMIfill   llliMMhlll'   lltMhlOII      ' 

"  liH  Mm>  |iid|/r  f  Jii|t}c  him  who  Ih  under  trial  to  take  fire 
ht  hi'i  hiMitl,  Hi  III  |ilnM|/r  ill  walrr,  c)r  to  touch  separately  the 
ht  imI'i  mI  hl»  I  hildit'li  iiiid  nl  hi't  wile. 

•' Whuiii  lh«  (tiiinr  luiiiirlh  hot,  whom  the  water  rejects 
mhI  liMiM  ill  ih  plh'i,  whiiiii  iiiiMloitimr  overtakes  not  speedily, 
h(«4  Miilh  'ihiill  lir  iniivtMJ  (iM  undoubted. 

'   llpl»   Ih'l    Ml    P»i«iiu.  I\«llu,  p.  jSo^ImI.  I7(k)).     Soc  also,  Dahis- 

*  \\\,    \\\    .1    hiM 

*  M»mU»i  \\iII(«mm«,  luthiut  Wi^.Nmu.  -vI  o*I.  p.  ^?(»o. 
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"  When  the  Rishi  Vatsa  was  accused  by  his  young  half- 
b(ot)ier,  who  sligmatixcd  hiin  as  ihc  son  o(  a  Siidra,  he 
swore  that  it  was  false,  and,  jiassing  through  (tee,  proved  the 
tnilh  of  his  oath  ;  the  (ire,  which  attests  the  guilt  and  the 
innocence  of  all  men,  harmed  not  a  hair  of  his  head,  for  he 
spake  the  trtith." 

And  the  practical  application  of  the  rule  is  seen  in  the 
injunction  on  both  plainiifT  and  defendant  to  undergo  the 
ordeal,  even  in  certain  civil  cases.' 

The  purrikth,  parikyah,  or  ordeal,  is  prescribed  in  the  I 
modern  Hindu  law  in  all  cases,  civil  and  criminal,  which  ' 
cannot  be  dclemiined  by  written  or  oral  evidence,  or  by 
oalli,  and  is  sometimes  incumbent  upon  the  plainlilT  and 
sometimes  upon  the  defendant.     In  its  various  forms  it  bears 
so  marked  a  resemblance  to  the  judgments  uf  God  curren 
medieval  Europe  that  the  further  consideration  of  its  use  in  I 
India  may  be  more  conveniently  deferred  till  we  come  to  ] 
discuss  its  varieties  in  detail,  except  to  add  that  in  Hindu, 
as  in  Christian  courts,  it  has  always  been  a  religious  as  well  as  I 
a  judicial  ceremony,  conducted  in  the  presence  of  Drahmans,  J 
and  with  the  use  of  invocations  to  the  higher  powers,' 

Buddhism  naturally  followed  the  legal  institutions  which  it  fl 
found  established,  and  accepted  the  ordeal,  though  it  could 
scarce  form  a  logical  incident  in  the  great  system  of  trans- 
migration whereby  the  good  and  evil  of  the  universe  dis- 
tributed   itself  automatically,    without  su(<crvision  from  the  i 
thirty-two   heavens.      We   have  seen   the   influence  which  ] 


'  M«i.  Dhurni.  Sast.   viti.   Il4'l6,  \ija.     The   mcniblancc  li  n 
worth]'  belwGcn  (he  use  cX  ihe  Kikhi  Vatta  anU  (hiU  of  Lamlicrl  ol  Tu*>  | 
dajr.  M  refriTtd  tu  in  ibc  preceding  essay. 

•  See  [laihcd't  C^enioo  Cede,  chap.  111.   |)  5,  6.  g,  10:  chap. 
(E.  1.  Company,  London,  i776).^Aycen  Akbery,  or  In»iiiuies  of  hV\iu  J 
(GIad»in*k  Tian^bllon,  I^ondon,  iSoo),  viil,  ii.  yp.  41(6,  M|q.     / 
paper  by  Ali  Ibrabin  Khan,  chief  inac>>'ri>>e  of  bcnares,  cnnmimiicaicd  J 
lijr  Wntico   Hasting*  to  ihc  Aiiailc  Sixlrty  in  17X4  (AtlMic  Kcuan:he^f 
ifl],  and  eiuacii  from  ihc  Ciide  of  VijnBViilkyii  ( lliid,  p.  401). 
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Buddhism  exercised  on  Chinese  materialism,  and  Tibetan 
Shamanism  could  hardly  expect  to  escape  it.  Thus  in  Tibet 
we  see  the  hot- water  ordeal  assume  a  form  which  is  literally 
even-handed,  and  which,  if  generally  enforced,  must  exert 
a  happily  repressive  influence  over  litigation.  Both  plaintiff 
and  defendant  thrust  their  arms  into  a  caldron  of  boiling 
water  containing  a  black  and  a  white  stone,  the  verdict  being 
in  favor  of  him  who  brings  up  the  white.* 

The  Hellenic  tribes  had  already,  in  prehistoric  times, 
reached  a  point  of  mental  development  superior  to  the 
grosser  superstitions  which  find  their  expression  in  the  ordeal 
as  a  recognized  instrument  of  judicial  investigation.  That 
they  brought  it  with  them  from  the  East,  however,  and  that 
some  recollection  of  it  was  handed  down  to  later  ages,  is 
shown  by  the  allusions  in  the  Antigone  of  Sophocles  when 
the  guards  protest  to  Creon  their  innocence  as  to  the  burial 
of  Polynices,  and  offer  to  prove  it  by  the  ordeal : — 

"  Ready  with  hands  to  bear  the  red-hot  iron, 
To  pass  through  fire,  and  by  the  gods  to  swear 
That  wc  nor  did  the  deed,  nor  do  we  know 
Who  counselled  it,  or  who  performed  it."     (264-267.) 

And  a  remnant  of  the  ancestral  customs  was  preserved  in  the 
solemnities  under  which  litigation  was  sometimes  determined 
by  one  of  the  parties  taking  an  oath  on  the  heads  of  his 
children,  or  with  curses  on  himself  and  his  family,  or  passing 
through  fire.*  The  poison  ordeal,  also,  was  not  wholly  ob- 
solete. The  Gjeum  or  temple  of  the  broad-breasted  Earth, 
Gaea  Eurysternus,  at  JEg?t  in  Achaia,  was  served  by  a  priest- 
ess who,  though  not  necessarily  a  virgin,  was  yet  required  to 
preserve  strict  celibacy  when  once  invested  with  her  sacred 
functions.  If  any  doubts  arose  as  to  her  virtue,  it  was  tested 
with  a  draught  of  bull's  blood,  which  speedily  wrought  her 

•  Duclos,  M^m.  sur  les  fipreuves. 

*  Smith's  Diet,  of  Antiq.  s.  v.  Alartyria. 
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liuiiisUnicni  if  she  was  guilty.     The  same  temple  also  fur- 
nished an  illustration  of  ascertaining  the  divine  will  l»y  means    | 
of  llic  lol,  for  when  a  vacancy  occurred  in  the  pricstsbij),  and   I 
there  were  several  applicants,  the  choice  between  them  was  I 
determined  by  a  reference  lo  chance.' 

Even  these  traces  of  the  ancient  customs  of  the  race  dis- 
appear among  the  Latins,  though  they  preserved  in  full  force  I 
the  habits  of  thought  from  which  the  ordeal  look  its  rise. 
This  is  seen  in  the  must  solemn  form  of  imprecation  known 
to  the  Romans  as  lemling  irrevocable  force  to  promissory 
oaths — the  "  Jovem  lapidem  jnrare," — whether  we  take 
ceremony  mentioned  by  Fcstus.  of  casiing  a  stone  from  the  1 
hand  while  adjuring  Jupiter  to  reject   in   like  manner  the 
swearer  if  he  should  prove  forsworn,  or  the  form  described    i 
by  Livy  as  preceding  the  combat  between  the  Horalii  and    I 
Curiatii,  in  which  a  victim  was  knocked  on  the  head  wii 
stone  under  a  somewhat  similar  invocation.'    Even  without  ( 
Ihis  ceremony,  imprecatory  oaths  were  used  which  were  based 
on  the  belief  that  the  gods  would  take  men  at  their  word  and 
punish  them,  for  forswearing  themselves,  with  the  evils  which  , 
ihey  thus  invoked.     Thus,  after  the  battle  of  Cannie,  P.  Cor-  I 
nelitis  Scipio  forced  the  nobles  who  were  plotting  to  leave  ( 
Italy  to  abandon  their  design  and  take  .in  oath  in  which  they 
adjured  Jupiter  to  visit   them  and  all  belonging   to  them 
withthc  worst  of  deaths  if  they  proveil  false.'     In  the  legends 
of  Rome,  moreover,  sporadic  instances  may  be  found  of 
s])ecia1  miraculous  interposition  to  decide  Ihc  question  of  ■ 
innocence  or  guilt,  when   Ihc  gods   properly  appealed  to  | 
would  intervene  lo  save  their  worshippers.     These  manifes- 
tations were  principally  vouchsafed  in  favor  of  the  Vestals, 
as  when  the  pupit  of  Emilia  was  accused  of  having  allowed   { 


■  hiuMn,  VII,  XIV.  8. 

»  Kenuii  >.  V.  lafiiifm.—Uv.  i.  n:  xxL  45,— Piilyli. 
AnL  t;eU.  I.  at. 

»  Lit.  xjin.  53-  Cf.  Veil.  %.  v.  rnejuraHcHtt.  Sec  e 
tjmilat  oath  t^tkcn  liy  »  wlinlc  atmy,  I. it,  ii,  45, 
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the  sacred  fire  to  be  extinguished,  and  was  preserved  by  its 
spontaneous  ignition  on  her  placing  the  skirt  of  her  garment 
upon  the  altar;  or  when  Tucca,  falsely  arraigned  for  un- 
chastity,  vindicated  her  purity  by  carrying  water  in  a  sieve; 
or  when  Claudia  Quinta,  under  a  similar  charge,  made  good 
her  defence  by  dragging,  with  a  slender  cord,  a  ship  against 
the  rapid  current  of  the  Tiber  after  it  had  run  aground  and 
resisted  all  efforts  to  move  it — and  this  with  an  invocation  to 
the  goddess  to  absolve  or  condemn  her,  as  she  was  innocent 
or  guilty,  which  gives  to  the  affair  a  marked  resemblance  to 
an  established  form  of  judicial  ordeal.'  Occasional  instances 
such  as  these  had,  however,  no  influence  on  the  forms  and 
principles  of  Roman  jurisprudence,  which  was  based  on 
reason  and  not  on  superstition.  With  the  exception  of  the 
use  of  torture,  as  we  shall  see  hereafter,  the  accused  was  not 
required  to  exculpate  himself.  He  was  presumed  to  be  in- 
nocent, and  the  burden  of  proof  lay  not  on  him  but  on  the 
prosecutor.  The  maxim  of  the  civil  law — *'Accusatore  non 
probante,  reus  absolvitur** — is  entirely  incompatible  with  the 
whole  theory  upon  which  the  system  of  ordeals  is  based. 

The  barbarian  Aryans  who  occupied  Europe  brought 
with  ihem  the  ancestral  beliefs  in  a  form  more  easily  recog- 
nizible  than  the  remnants  which  survived  through  Hellenic 
and  Italiote  civilization.  The  Feini,  or  Irish  Celts,  boasted 
that  their  ancient  Brehons,  or  judges,  were  warned  by  super- 
natural manifestations,  as  to  the  equity  of  the  judgments 
which  they  rendered.  Sometimes  these  took  the  shape  of 
blotches  on  their  cheeks  when  they  pronounced  false  judg- 
ments. Sen  Mac  Aige  was  subject  to  these  marks,  but  with 
him  they  disappeared  when  he  decided  righteously,  while 
Sencha  Mac  Aillila  was  less  fortunate,  for  he  was  visited 
with  three  permanent  blotches  for  each  mistake.  Fachtna 
received  the  surname  of  Tulbrethach  because,  whenever  he 
delivered  a  false  judgment,  **if  in  the  time  of  fruit,  all  the 

*  Val.  Maxim.  I.  i.  7 ;  viil.  i.  5. — Ovid.  Pastor,  iv.  305  sqq. 
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fruit  in  llie  territory  in  whicli   it  lia|iiiened    fell  off  in  one  ' 
niglit;  if  in  time  of  milk,  the  cows  refused  ihelr  calves;  bill 
if  he  passed  a  tnic  judgment,  the  fruit  was  perfect  on  the 
trees,"     Morann    never  pronounced    a    judgment    without 
wearing  around  his  neck  a  chain,  which  lightened  upon  him 
if  the  judgment  was  false,  but  expanded  down  upon  him  if  it  | 
were  true.     These  quaint  legends  have  their  interest  as  m 
fesling  the  imiiorCance  attached   by  the  ancient  Irish  lo  the  I 
impartial   administration  of  absolute  justice,  and  the  belief  I 
eniertaincd  th,it  a  supernatural  power  was  ever  on  the  watch   | 
over  the  tribunals,  tint  these  manifestations  were  too  late  to   | 
arrest  injustice,  as  ihcy  did  not  occur  until  after  it  was  com- 
mitted.    The  Fcini  therefore  did  not  abandon  the  ancient 
resource  of  the  onleal,  as  is  shown  by  a  provision  in  the 
Senchus  Mor,  which  gr.inU  a  delay  of  ten  days  to  a  man 
obliged  to  tmdergo  the  test  of  boiling  water,'     The  Celts  of  I 
the  Rhinelands  also  had  a  local  custom  of  determining  the    | 
legitimacy  of  children  by  an  ordeal  of  the  purest  chance,   ' 
which  became  a  common-place  of  Roman  rhetoric,  and  is  ] 
thus  described  in  the  Anthology  :  — 

U|nn  ihe  waters  of  ihejcnious  Rhine 

The  unge  Cells  theit  ctiildrrn  east,  nor  own 
Tliciniielvex  as  fnihcn  till  ihe  power  divine 

Of  the  chaMe  rivrr  »h.ill  ihc  truth  make  known, 
Scarrc  liresllieil  its  litM  ruint  ciy,  ihc  hiisliaiiii  Itan 

Awtf  ilie  new -born  lulic,  nnU  lo  ihc  wave 
Cnnimli*  il  on  hit  tliiclil,  nor  for  il  ram 

Till  (he  wifcjui^tng  wcam  the  Infanl  tave. 
And  prove  himself  the  tire.     All  IrcmMIni:  livs 

The  moilieT,  tacked  wilh  anguish,  ktiuwing;  well 
The  Iruih,  but  foiced  to  riik  her  cherUhcil  priie 

On  [b«  inconuani  waieni'  rrckleu  iwcll.l 

'  Srnchui  Mor.  I.  15,  l{)5,     Comp,  (ilms,  p.  199. 

*  Anthol.  IX,  115.— CC  Julian.  Imp.  Kpisl.  avi.—CIauil.  in  Rulinuin 
I  II.  no.— Pliny  dewrrilm  (Nu,  KisI,  Vii.  ti.)  >ionie«hai  similar  custom 
I  ucriticd  lu  Ihc  IVIIi.  an  .\fikaii  frihc  wtiu  cihalcl  in  i»K>[  whlth 
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The  Teutonic  tribes,  anterior  to  their  conversion,  likewise 
exhibit  the  ordeal  as  a  recognized  resource  in  judicial  pro- 
ceedings. The  Norraena  branch,  as  we  have  seen,  cultivated 
the  hoim-gangj  or  duel,  with  ardor,  and  they  likewise  em- 
ployed the  hot-water  ordeal,  besides  a  milder  form  peculiar 
to  themselves  entitled  the  skirsla,  in  which  one  of  the  parties 
to  a  suit  could  prove  the  truth  of  his  oath  by  passing  under 
a  strip  of  turf  raised  so  that  it  formed  an  arch  with  each  end 
resting  on  the  ground,  the  belief  being  that  if  he  had  for- 
sworn himself  the  turf  would  fall  on  him  as  he  passed  beneath 
it.^  The  Germanic  tribes,  in  their  earliest  jurisprudence, 
afford  similar  evidence  of  adherence  to  the  customs  brought 
from  the  farther  East.  The  most  ancient  extant  recension  of 
the  Salic  law  may  safely  be  assumed  as  coeval  with  the  con- 
version of  Clovis,  as  it  is  free  from  all  allusions  to  Christian 
rules,  such  as  appear  in  the  later  versions,  and  in  this  the 
trial  by  boiling  water  finds  its  place  as  a  judicial  process  in 
regular  use.'  Among  the  Bavarians,  the  decree  of  Duke 
Tassilo  in  772  condemns  as  a  relic  of  pagan  rites  a  custom 
named  stapfsaken,  used  in  cases  of  disputed  debt,  which  is 
evidently  a  kind  of  ordeal  from  the  formula  employed,  *'  Let 
us  stretch  forth  our  right  hands  to  the  just  judgment  of 
God!*'' 

The  Slavonians  were  not  behindhand  in  maintaining  the 
ordeal  as  a  judicial  process.  In  Bohemia,  the  laws  of 
Brzetislas,  promulgated  in  1039,  make  no  allusion  to  any 
other  form  of  evidence  in  contested  cases,  while  in  Russia  it 

serpents  to  sleep.  Each  new-born  child  was  exposed  to  a  poisonous  snake, 
when  if  it  were  legitimate  the  reptile  would  not  touch  it,  while  if  adulte- 
rine it  was  bitten.  Another  version  of  the  same  stor)'  is  given  by  .-Elian 
(De  Nat.  Animal.  I.  Ivii.). 

*  Keyser's  Religion  of  the  Northmen,  Pennock's  Translation,  p.  259. 
The  extreme  simplicity  of  the  skirsla  finds  its  counteq>art  in  modem  times 
in  the  ordeal  of  the  staff,  as  used  in  the  Ardennes  and  described  hereafter. 

•  First  Text  of  Pardessus,  Tit.  liii.  Ivi. 
'  Dccrct.  Ta>:»ilon.  Tit.  ii.  {  7. 
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was  ihc  linal  resort  in  all  prosecutions  for  murder,  tlicfl,  and 
false  accusation,' 

As  the  Barbarians  established  themselves  on  the  n 
the   Koniaii  Empire  and  embraced  Christianity  they,  with  ' 
one  exception,  ciiltivnted  the  institution  of  the  ordeal  with 
increased   ardor.     This  exception   is   foimd  in  the  Gothic 
nations,  and  isascrittable,  as  we  have  seen  when  treating  of  . 
tlie  judicial  combat,  to  the  inflnence  of  the  Roman  ciislomsji 
and   laws  which    they  adopted.      For   nearly  two  centuricftV 
after  their  settlement,  theie  is  no  allusion   in  their  body  of  ■ 
laws  to  any  form  of  ordeal.     It  was  not  until  695,  long  after 
the  destruction  of  their  supremacy  in  the  south  of  trance, 
and  but  little  prior  to  their  overthrow  in  Spain  by  the  Sara- 
cens, that  King  Egiz.i,  with  the  sanction  of  a  Council  of  To- 
ledo, issued  an  edict  commanding  ihc  employment  of  the  1 
teneum  or  ordeal  of  boilhig  water.' 

Various  causes  were  at  work  among  the  other  tribes  to 
stimulate  the  favor  with  which  the  ordeal  was  regarded.    As 
respects  the  wager  of  b.itile  1  have  already  traced  its  career 
as  a  peculiarly  Euroiiean  form  of  the  Judgment  of  God^ 
which  was  fostered  by  the  advantage  which  it  gave,  in  the! 
times  of  nascent  feudalism,  to  the  bold  and  reckless.     Witk  f 
regard  to  the  other  forms,  one  reason  for  their  increased 
prevalence  is  diiubltcss  to  be  found  in  the  universal  principle 
of  the  Barbarians,  in  their  successive  settlements,  to  allow  all 
races  to  retain  their  own  jurisprudence,  however  much  indi- 
viduals might  be  intermingled,  socially  and  politically.    Th<el 
confusion  to  which  this  gave  birth  is  well  set  forth  by  Sff 
Agobaid,  wlicu  he  remarks  that  frequently  five  men  shalll 
be  found  in  close  companionship,  each  one  owning  obedience  V 
to  a  different  law.     He  also  slates  that  under  the  Burgumliat 
rul«  of  procedure,    no  one  was  allowed    to    bear  1 


>  Anoal.  Sam  >nn.  1039. 
de  RD»ie,  1.  iSl). 
I  L-Wi-igMh.  VI.  i.  J, 


-Riuknia  Piawda,  an.  18  (Esnea 
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against  a  man  of  different  race.*  Under  these  circumstances, 
in  a  large  proportion  of  cases  there  could  be  no  legal  evi- 
dence attainable,  and  recourse  was  had  of  necessity  to  the 
Judgment  of  God.  Even  where  this  rule  was  not  in  force,  a 
man  who  appealed  to  Heaven  against  the  testimony  of  a 
witness  of  different  origin  would  be  apt  to  find  the  court  dis- 
posed to  grant  his  request.  If  the  judge,  moreover,  was  a 
compatriot  of  one  of  the  pleaders,  the  other  would  naturally 
distrust  his  impartiality,  and  would  prefer  to  have  the  case 
decided  by  the  Omniscient  whose  direct  interposition  he  was 
taught  to  regard  as  undoubted.  That  the  assumed  fairness 
of  the  ordeal  was  highly  prized  under  such  circumstances 
we  have  evidence  in  the  provisions  of  a  treaty  between  the 
Welsh  and  the  Saxons,  about  the  year  looo,  according  to 
which  all  questions  between  individuals  of  the  two  races 
were  to  be  settled  in  tliis  manner,  in  the  absence  of  a  special 
agreement  between  the  parties.' 

The  most  efficient  cause  of  the  increased  use  of  the  or- 
deal was,  however,  to  be  found  in  the  church.  With  her 
customary  tact,  in  converting  the  Barbarians,  she  adopted 
such  of  their  customs  as  she  could  adapt  to  Christian  belief 
and  practice ;  and  she  accepted  the  ordeal  as  an  undoubted 
appeal  to  God,  whose  response  was  regarded  as  unquestion- 
able, warrant  being  easily  found  for  this  in  the  Jewish  prac- 
tices already  described.  The  pagan  ceremonies  were 
moulded  into  Christian  rites,  and  the  most  solemn  forms  of 
religion  were  thrown  around  the  rude  expedients  invented 
thousands  of  years  before  by  the  Bactrian  nomads.  The 
administration  of  the  ordeal  being  thus  reserved  for  priestly 
hands,  the  church  acquired  a  vastly  increased  influence  as 
the  minister  of  justice,  to  say  nothing  of  the  revenues  thence 
arising,  and  the  facility  with  which  ecclesiastics  could  thus 
defend  themselves  when  legally  assailed  by  their  turbulent 

'  Lib.  adv.  Leg.  Gundobadi  iv.  vi. 

'  Scnatus  Consult,  de  Monticolis  Walbc  c.  ii. 
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flotks.    We  are  not  without  evidence  of  the  manner  in  which 
the  cliiirch  thus  favored  the  use  of  this  Christiani/.ed  pagan- 
ism, and  introduced  it  along  with  Christianity  among  people! 
to    whom    it    was    previously  unknown.     Thus   among  th(t 
Turanian  Majjars,  the  laws  of  King  Stephen,  promulgated  in 
1016,  soon  after  his  conversion,  contain  no  allusion  to  the 
ordeal,  but  in  those  of  I^dislas  and  Colonian,  issued  towards 
the  end  of  the  century,  it  is  found,  in    its  various  forms^  J 
thoroughly  established  as  a  means  of  legal  proof.'     So,  w heft] 
in  the  twelfth  century,  Bishop  Gcroldus  converted  the  Slavi-| 
of  Mecklenburg,  ihey  were  at  once  forbidden  to  settle  que^  I 
lions  by  oaths  taken  on  trees,  fountains,  and  stones,  as  bof  1 
fore,  but  were  required  to  bring  their  criminals  before  tin  I 
priest  to  be  tried  by  the  hot  iron  or  ploughshares.'     Undw  J 
the    Crusaders,    the    ordeal    was  carried   back  towards  th«  ] 
home  of  its  birth,  even  contaminating  the  Uy/anline  civiliza* 
tion,  and  various  instances  of  its  use  arc  related  by  the  histo- 
rians of  the  Lower  Empire  to  a  period  as  late  as  the  middle 
of  the  fourteenth  century. 

The  ingenuity  of  the  church  and  the  superstition  of  the 
people  increased  somewhat  the  varieties  of  the  ordval  which 
we  have  seen  employed  in  the  East.     Besides  the  judicial 
combat,  the  modes  by  which  the  will  of  Heaven  was  ascer- 
tained may  be  classed  as  the  ordeal  of  boiling  water,  of  red-a 
hot  iron,  of  fire,  of  cold  water,  of  the  balance,  of  the  cross..] 
of  the  ettrstiril at  swallowing  bread  or  cheese,  of  the  Eucha-  \ 
Tisi,  of  ihc  lot,  Bier-iighl,  oaths  on  relics,  and  poison  ordcali*  I 
In  some  of  these,  it  will  be  seen,  a  miratidous  interposiiioa  I 
was  required  for  an  acquittal,  in  others  for  a  condemnation  j  I 
some  de|>ended  altogether  on  volition,  others  on  the  pureK.I 
chance;  while  others,  again,  derived  their  power  from  the  | 
inSucncc  exerted  over  the  mind  of  the  patient. 


■  Banhytini  txg.  Ecdo.  )Inni;.  T.  I.  pp.  43<],  454. 

<  Anon.  Chtun.  Sl4(k.  cap.  xiv.  (S.  K.  Gcrnum.  Sqitcnt.  l.ifi 

ais.) 
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BOILING   WATER. 

The  ordeal  of  boiling  water  ((uneum,  judicium  aqua  fer- 
ventisj  cacabus^  caldarid)  is  the  one  usually  referred  to  in 
the  most  ancient  texts  of  laws.  It  was  a  favorite  both  with 
the  secular  and  ecclesiastical  authorities,  and  the  manner  in 
which  the  pagan  usages  of  the  ancient  Aryans  were  adopted 
and  rendered  orthodox  by  the  church  is  well  illustrated  by 
the  commendation  bestowed  on  it  by  Hincmar  in  the  ninth 
century.  It  combines,  he  says,  the  elements  of  water  and 
of  fire  :  the  one  representing  the  deluge — the  judgment  in- 
flicted on  the  wicked  of  old ;  the  other  authorized  by  the 
fiery  doom  of  the  future — the  day  of  judgment,  in  both  of 
which  we  see  the  righteous  escape  and  the  wicked  suffer.* 
There  were  several  minor  variations  in  its  administration, 
but  none  of  them  departed  to  any  notable  extent  from  the 
original  form  as  invented  in  the  East.  A  caldron  of  water 
was  brought  to  the  boiling-point,  and  the  accused  was 
obliged  with  his  naked  hand  to  find  a  small  stone  or  ring 
thrown  into  it;  sometimes  the  latter  portion  was  omitted, 
and  the  hand  was  simply  inserted,  in  trivial  cases  to  the 
wrist,  in  crimes  of  magnitude  to  the  elbow ;  the  former  being 
termed  the  single,  the  latter  the  triple  ordeal ;'  or,  again, 
the  stone  was  employed,  suspended  by  a  string,  and  the 
severity  of  the  trial  was  regulated  by  the  length  of  the  line, 
a  palm's  breath  being  counted  as  single,  and  the  distance  to 
the  elbow  as  triple.'  A  good  example  of  the  process,  in  all 
its  details,  is  furnished  us  by  Gregory  of  Tours,  who  relates 
that  an  Arian  priest  and  a  Catholic  deacon,  disputing  about 
their  respective  tenets,  and  being  unable  to  convince  each 
other,  the  latter  proposed  to  refer  the  subject  to  the  decision 
of  the  (Bfieum^  and  the  offer  was  accepted.     Next  morning 

»  Hincmar.  de  Divort.  Lothar.  Intcrrog.  vi. 

«  Dooms  of  King  .'flthelstan,  iv.  cap.  7. 

•  Adjuratio  ferri  vel  aquoe  ferventis  (Baluz.  II.  655). 
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the  dear.on's  entliiisiasm  couled,  and  ht  miiiglcil  his  maiiiis 
with  precauiions  of  a  less  spiriliial  nature,  by  bathing  his  arm 
in  oil,  and  anointing  it  wiih  protective  unguents.     The  )>o|m- 
lace  assembled  to  witness  the  exhibition,  the  lire  was  lighted, 
the  caldron  boiled  furiously,  and  a  little  ring  thrown  into 
it  was  whirled  around  like  a  straw  in  a  tornado,  when  thfi  | 
deacon  politely  invited  his  adversary  lu  make  the  trial  first. 
This  was  declined,  on  the  gronnd  that  precedence  belonged 
to  the  challenger,  and  with  no  little  misgiving  the  deacon 
proceeded  to  roll  up  his  sleeve,  when  the  Arian,  observing 
the  precautions  that  had  been  taken,  exclaimed  that  he  h 
been  using  migic  arts,  and  that  the  trial  would  amount  to   I 
nothing.     At  this  critical  juncture,  when  the  honor  of  the   I 
orthodox   faith  was  trembling   in   the   balance,  a  stranger 
stepped  forward — a  Catholic   priest   named  Jncintus,  from   ' 
Kaveuna — and  olTcred  to  undergo  the  experiment.     Plung- 
Jng  his  arm  into  the  bubbling  caldron,  he  was  two  hours  in 
capturing  the  ling,  which  eluded  his  grasp  in  its  fantastic 
gyrations  ;  but  finally,  holding  it  up  in  [riumph  lo  the  ad-    , 
miring  spectators,  he  declared  that  (he  water  felt  cold  at  the 
bottom,  with  an  agreeable  warmth  at  the  top.     Fired  by  the 
example,  the  unhappy  .^rian  boldly  thrust  in  his  arm;  but 
the  falseness  of  his  cause  belied  the  confidence  of  its  rash 
'   supporter,  and  in  a  woinenl  the  flesh  was  boiled  oS  the 
bones  up  to  the  elbow.' 

'ITiis  was  a  volunteer  experiment.  As  a  means  of  judicial 
investiguiion,  the  church,  in  adopting  it  with  the  other  or- 
deals, followed  the  pobcy  of  surrounding  it  with  all  the 
solemnity  which  her  most  venerated  rites  could  imiKirc,  thus 
imilaling,  no  doubt  unconsciously,  the  customs  of  the 
Hindus,  who,  from  the  earliest  limes,  have  made  the  ordeal 
I  a  religious  ceremony,  to  be  conducted  by  Brahmans,  with 
\  invocations  to  the  divine  [Miwers,  and  to   be  performed  by 

:.  cap.  Si. —  Injecu  nuim,  |ituiiiiu>  uxjuo 
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the  patient  at  sunrise,  immediately  after  the  prescribed  ablu- 
tions, and  while  yet  fasting.*  With  the  same  object,  in  the 
European  ordeal,  fasting  and  prayer  were  enjoined  for  three 
days  previous,  and  the  ceremony  commenced  with  special 
prayers  and  adjurations,  introduced  for  the  purpose  into  the 
litany,  and  recited  by  the  officiating  priests  ;  mass  was  cele- 
brated, and  the  accused  was  required  to  partake  of  the  sacra- 
ment under  the  fearful  adjuration,  "This  body  and  blood  of 
our-Lord  Jesus  Christ  be  to  thee  this  day  a  manifestation  !** 
This  was  followed  by  an  exorcism  of  the  water,  of  which 
numerous  formulas  are  on  record,  varying  in  detail,  but  all 
manifesting  the  robust  faith  with  which  man  assumed  to  con- 
trol the  action  of  his  Creator.     A  single  specimen  will  suffice. 

**  O  creature  of  water,  I  adjure  thee  by  the  living  God,  by 
the  holy  God  who  in  the  beginning  separated  thee  from  the 
dryland  ;  I  adjure  thee  by  the  living  God  who  led  thee  from 
the  fountain  of  Paradise,  and  in  four  rivers  commanded  thee 
to  encompass  the  world  ;  I  adjure  thee  by  Him  who  in  Cana 
of  Galilee  by  His  will  changed  thee  to  wine,  who  trod  on 
thee  with  His  holy  feet,  who  gave  thee  the  name  Siloa;  I 
adjure  thee  by  the  God  who  in  thee  cleansed  Naaman,  the 
Syrian,  of  his  leprosy ; — saying,  O  holy  water,  O  blessed 
water,  water  which  washest  the  dust  and  sins  of  the  world,  I 
adjure  thee  by  the  living  God  that  thou  shalt  show  thyself 
pure,  nor  retain  any  false  image,  but  shalt  be  exorcised 
water,  to  make  manifest  and  reveal  and  bring  to  naught  all 
falsehood,  and  to  make  manifest  and  bring  to  light  all  truth; 
so  that  he  who  shall  place  his  hand  in  thee,  if  his  cause  be 
just  and  true,  shall  receive  no  hurt;  but  if  he  be  perjured, 
let  his  hand  be  burned  with  fire,  that  all  men  may  know  the 
power  of  our  Lord  Jesus  Christ,  who  will  come,  with  the 
Holy  Ghost,  to  judge  with  fire  the  quick  and  the  dead,  and 
the  world!     Amen  1"* 

After  the  hand  had  been  plunged  in  the  seething  caldron, 
it  was  carefully  enveloped  in  a  cloth,  sealed  with  the  signet 

*  Yajnavalkya  (Asiatic  Researches,  I.  402). 

•  Formulx  Exorcismorum,  Baluz.  II.  639  sqq.  Various  other  formulas 
are  given  by  Baluze,  Spelman,  Muratori,  Gohlast,  and  other  collectors, 
Ml  manifesting  the  same  unconscious  irreverence. 
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I  of  the  jtuigc,  am!  three  ilays  afterwards  il  was  unwrapiit-<], 
I  when  ihe  guilt  or  innocence  of  [he  party  was  announced  by 
he  condition  of  the  member.' 
The  justification  of  this  mode  of  procedure  by  its  most 
I  able  defender,  Hincmar,  Archbishop  of  Rheims,  is  similar 
in  spirit  to  this  form  of  adjuration.  King  Lochair,  great- 
grandson  of  Cliarleniagne,  desiring  to  get  rid  of  his  wife, 
Tcutberga,  accused  her  of  the  foulest  incest,  and  forced  her 
10  a  coufession,  which  she  afieiwards  recanted,  proving  her 
innocence  by  undergoing  the  ordeal  of  hoi  water  by  proxy, 
Lothair,  nevertheless,  married  his  concubine,  Waldrada,  and 
for  ten  years  the  whole  of  Europe  was  occupied  with  the  dis- 
gusting details  of  the  quarrel,  council  after  council  assem- 
bling to  consider  the  subject,  and  the  thunders  of  Rome 
being  freely  employed.  Hincmar,  the  most  conspicuous 
ecclesiastic  of  bis  day,  stood  boldly  forth  in  defence  of  the 
unhappy  queen,  and  in  liis  treatise  "  De  Divortio  Lotbarii  et 
Teutbcrgx,"  although  no  one  at  the  time  seriously  thought  ' 
of  impugning  the  authority  of  ordeals  in  general,  it  suited 
his  purpose  to  insist  U|>on  their  claims  lo  iiifallibiliiy.  His 
line  nf  argument  shows  how  thoroughly  the  pagan  custom 
had  become  Christianized,  and  how  easily  the  churchman 
could  find  reasons  for  attributing  to  God  the  interposition 
which  his  ancestors  had  ascribed  to  Miihra,  or  to  Agni,  or 
lo  Thor,  "  Because  in  boiling  water  the  guilty  are  scalded 
and  the  innocent  arc  unhurt,  because  Lot  esca[>etl  unharmed  ' 
from  ihe  fire  of  Sodum,  and  the  future  fire  which  will  pre- 
cede the  terrible  Judge  will  be  harmless  to  the  Saints,  and 
will  burn  the  wicked  as  in  the  Babylonian  furnace  of  old.'" 


'  Doom  concerning  hot  iron  and  iv«ler  jl^aw*  of  .l-Uhclslan,  Thorpe.  I. 
116):  B>luw.  II.  b4«. 

•  "  i'ittiA  lo  ru|ua  ignil>  coquunlur  culpobilci  cl  innoiii  lilwcin 
codi,  quii  ilc  i^e  Sodomilico  \M  jusiiu  evuii  inu&tus,  et  riilutu>  IB"!*  J 
qui  pnciUl  lerrDiilem  juJicem,  Sanciit  ecit  innocuus  et  scilc^ioi  mlurci,  at  I 
ullm  Baljylonio  rumui.  qms  jwetos  omntno  non  contigil." — Inlerrog.  t(.  j 
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In  the  Life  of  St.  Ethelwold  is  recorded  a  miracle,  which, 
though  not  judicial,  yet,  from  its  description  by  a  contem- 
porary, affords  an  insight  into  the  credulous  faith  which 
rendered  lawgivers  ready  to  intrust  the  most  important  inter- 
ests to  decisions  of  this  nature.  The  holy  saint,  while  Abbot 
of  Abingdon,  to  test  the  obedience  of  Elfstan  the  cook  of  the 
monastery,  ordered  him  to  extract  with  his  hand  a  piece  of 
meat  from  the  bottom  of  a  caldron  in  which  the  conventual 
dinner  was  boiling.  Without  hesitation  the  monk  plunged 
his  hand  into  the  seething  mass  and  unhurt  presented  the 
desired  morsel  to  his  wondering  superior.  Faith  such  as 
this  could  not  go  unrewarded,  and  Elfstan,  from  his  humble 
station,  rose  to  the  episcopal  seat  of  Winchester.^ 

This  form  of  trial  was  in  use  among  all  the  races  in  whose 
legislation  the  purgatio  vulgaris  found  place.  It  is  the  only 
mode  alluded  to  in  the  Salic  Law,  from  the  primitive  text  to 
the  amended  code  of  Charlemagne.'  The  same  may  be 
said  of  the  Wisigoths,  as  we  have  already  seen;  while  the 
codes  of  the  Frisians,  the  Anglo-Saxons,  and  the  Lombards, 
all  refer  cases  to  its  decision.'  In  Iceland,  it  was  employed 
from  the  earliest  times;*  in  the  primitive  jurisprudence  of 
Russia  its  use  was  enjoined  in  cases  of  minor  importance,* 
and  it  continued  in  vogue  throughout  Europe  until  the  gene- 
ral discredit  attached  to  this  mode  of  judgment  led  to  the 
gradual  abandonment  of  the  ordeal  as  a  legal  process.  It  is 
among  the  forms  enumerated  in  the  sweeping  condemnation 
of  the  whole  system,  in  12 15,  by  Innocent  III.  in  the  Fourth 
Council  of  Lateran;  but  even  subsequently  we  find  it  pre- 
scribed  in   certain   cases   by  the   municipal    laws   in  force 

'  Vit.  S.  .'Ethelwoldi  c.  x.  (Chron.  Abinj^d.  II.  259.   M.  R.  Scries.) 

*  First  text  of  Pardessus,  Tit.  liii.,  Ivi.  j  MS.  Guelferbyt.  Tit.  xiv.,xvi. ; 
L.  Emend.  Tit.  lv.,lix. 

•  L.  Frision.  Tit.  iii. ;  L.  ^-Ethelredi  iv.  \  6;   L.  Lombard.  Lib.  I.  Tit. 
xxxiii.  J  I. 

♦  Gragds,  Sect.  vi.  cap.  55. 

*  Kuskaia  Pravvda,  Art.  28. 
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Highoiit  llie  whole  of  Norllierii  and  Si>uiliern  Germ.ir.y,' 
I  and  as  late  as  iiSj  it  is  specified  in  a  charier  of  Gaston  of 
I  Bt-arn,  conferring  on  a  cluirch  the  privilege  of  holding  or- 
I  deals.*  At  a  later  dale,  indeed,  it  was  sometimes  adminis- 
I  tcred  in  a  dilferentand  more  serious  form,  the  accused  being 
I  expected  lo  swallow  the  boiling  water.  1  have  met  with  no 
I  instances  recorded  of  thi.s,  but  repeated  allusions  to  it  by  | 
I  Rickius  show  that  il  could  not  have  been  unusual.' 

The   modern    Hindoo  variety  of  this  ordeal  consists  in 
I  casting  apiece  of  gold  or  a  metal  ling  into  a  vessel  of  boil- 
I  ins  S^<''  °^  sesame  oil,  of  a  specilicd  sixe  and  depth.   Sacri- 
i  ficcs  are  offered  to  ihe  gods,  a  mantra,  or  Vedic  prayer  is 
I  uttered  over  the  oil.  which  is  heated  until  it  burns  a  fresh 
I  peepul  leaf,  and  if  the  person  on  trial  can  extract  the  ring 
I  between  his  linger  and  thtimb,  without  scalding  himself,  he 
I  is  pronounced  victorious.*     in    1783  a  case  is  recorded  as 
I  ocrurring  at  Benares,  in  which  a  Brahman  accused  a  Hnen- 
)  painter  of  tlieft,  and  as  there  was  no  other  way  of  settling 
Ihe  dispute,  both  parties  agreed  to  abide  by  the  result  of  Uic 
ordeal.     At  that  time  ilic  East  India  Company  was  endeavor- 
ing lo  discountenance  this  su))erstitton,  but  could  not  venture 
to  forcibly  abolish  it,  and  as  persuasion  was  unavailing  the 
accused  was  allowed  lo  undergo  the  exjierinieni,  which  re- 
suited  in  his  conviction.     Not  much  confidence,  however, 
seems  to  have  been  fell  in  the  irial.  as  Ihe  fine  incurred  by 
I  was  not  enforced.'    Of  course,  under  the  influence  of   , 
'  Eoglish  rule,  this  and  all  other  ordeals  are  legally  obsolete, 
I  but  the  popular  belief  in  them  is  not  easily  eradicated.     So 


AlBiuann.  cap. 


'  Jar.  rrovin.  Saxun.    LJIh   I.  an.  39:  Jur.    I'rovin 
,.«i.  «is,i6. 

*  Du  Conite.  •  Derciu.  Prote  Aqtuc  Kngid.  ]{  r67,  i6g,  &c. 

*  A^rn  Aklwrjr,  II,  49B.  This  work  whs  wiittcn  nlraut  ihe  year  1600 
I  by  Abuiraid,  viiier  of  the  Empcrnr  Akl«r.  Gladwin's  Tran«lat!»ri  wax 
J  ^ubtithert  uniUr  ihc  luipiccit  of  thf  East  India  Company  in  iSoo.  S«e 
[   atio  All  Ibrahim  Khan,  in  A^uiiii:  KcvucIms,  I.  39S. 

>  All  IlHahim  Khan,  luc,  cil. 
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late  as  1867  the  Bombay  Gazette  records  a  case' occurring  at 
Jamnuggur,  when  a  camel-driver  named  Chakee  Soomar, 
imder  whose  charge  a  considerable  sum  of  money  was  lost, 
was  exposed  by  a  local  official  to  the  ordeal  of  boiling  oil. 
The  authorities,  however,  took  prompt  measures  to  punish 
this  act  of  cruelty.  The  **karbharee**  who  ordered  it 
escaped  chastisement  by  opportunely  dying,  but  the  owner 
of  the  treasure,  who  had  urged  the  trial,  was  condemned  to 
pay  to  the  camel  driver  a  pension  of  100  nipees  during  life. 
In  1868,  the  Madras  Times  chronicled  an  attempt  to  revive 
the  practice  among  the  Brahmans  of  Travancore.  About 
thirty  years  ago  it  was  abolished  by  the  British  authorities, 
but  previous  to  that  time  it  was  performed  by  placing  a  small 
silver  ball  in  a  brazen  vessel  eight  inches  deep,  filled  with 
boiling  ghee.  After  various  religious  ceremonies,  the  ac- 
cused plunged  in  his  hand,  and  sometimes  was  obliged  to 
repeat  the  attempt  several  times  before  he  could  bring  out 
the  ball.  The  hand  was  then  wrapped  up  in  tender  palm 
leaves  and  examined  after  an  interval  of  three  days.  In 
1866  some  Brahmans  in  danger  of  losing  caste  endeavored 
to  regain  their  position  by  obtaining  permission  to  undergo 
a  modification  of  this  trial,  substituting  cold  oil  for  boiling 
ghee.  The  authorities  made  no  objection  to  this,  but  the 
holy  society  refused  to  consider  it  a  valid  purgation. 

Christian  faith  improved  on  the  simplicity  of  pagan  de- 
vices, and  was  able,  through  the  intermediation  of  men  of 
supreme  sanctity,  to  induce  Heaven  to  reverse  the  ordinary 
form  of  the  hot- water  ordeal.  D*Achery  quotes  from  a 
contemporary  MS.  life  of  the  holy  Ponce,  Abbot  of  Anda- 
one  near  Avignon,  a  miracle  which  relates  that  one  morning 
after  mass,  as  he  was  about  to  cross  the  Rhone,  he  met  two 
men  quarrelling  over  a  ploughshare,  which,  after  being  lost 
for  several  days,  had  been  found  buried  in  the  ground,  and 
which  each  accused  the  other  of  having  purloined  and  hid- 
den. As  the  question  was  impenetrable  to  human  wisdom, 
Ponce  intervened  and  told  them  to  place  the  ploughshare  in 
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the  water  uf  llie  river,  within  easy  reach.  Then,  making 
wer  it  Ihc  sign  of  the  cruss,  he  ordered  the  disinilaiit  who 
bras  roost  suspected  to  lift  it  out  of  Ihc  river.  The  man  ac- 
rdingly  plunged  his  arm  into  the  stream  only  lo  withdraw 
[^t,  exclaiming  that  the  water  was  boiling,  and  showed  his 
[  hand  rearfiiUy  scalded,  thus  aifording  the  most  satUfactary 
^evidence  of  his  giiilt.*  St.  Berlrand,  Itlbhop of  Comminges, 
idopted  a  similar  melhorl  in  a  case  of  di?;|)nted  paleniity.  A 
WOT  woman  came  to  him  with  a  starving  infant,  whom  the 
:r  refused  to  recognitor  provide  for,  lest  such  evidence 
n  should  render  him  ineligible  for  an  ecclesiastical  bene- 
fice. The  hishop  summoned  the  offender,  who  stoutly  de- 
nted the  allegation,  until  a  vessel  of  cokl  water  was  brought 
I  and  a  stone  thrown  in,  when  the  bishop  blessed  the  water, 
Ind  ordered  the  father  to  lake  out  the  stone,  saying  that  the 
[esiilt  wonhl  show  the  [rtilh  or  falsity  of  his  asseverations, 
iPllll  of  confidence,  the  man  plunged  in  his  hand  and  brought 
but  the  stone,  with  his  hand  scalded  as  though  the  water  had 
Peen  boiling.  He  promptly  admitted  his  guilt,  acknowledged 
Ihc  child,  and  thenceforth  provided  for  it."  Similar  to  this 
was  the  incident  which  drove  the  holy  St-  Gengulphus  from 
the  world.  While  yet  a  warrior  and  favorite  of  King  Pepin, 
during  his  travels  in  Italy  he  was  attracted  by  a  way-side 
^untnin,  and  bought  it  from  the  owner,  who  imagined  that 
S  could  nol  be  removed  from  his  possessions.  On  his  return 
■ko  trance,  Uc^gulphus  drove  his  staff  into  the  ground  Dear 
Pliis  house,  in  a  convenient  place,  and  on  its  being  withdrawn 
]  next  day,  the  obedient  stream,  which  had  followed  him  from 
k  Italy,  bunit  forth.  He  soon  learned  that  during  his  absence 
s  wife  had  proved  unfaithful  to  htm  with  a  priest,  and  de- 
aariiig  to  (est  her  innocence,  he  took  her  to  the  fountain  and 
bolil  ber  that  she  could  disprove  the  reports  against  her  by 


<  D'Achery,  Nni.  iii)  iil  (>ii|i,  Ijultirn,  NiiviogFot. 

•  Vit,  S,  DcrtRuidi  Convciiu.  No,  15  (Martcne  Atnptiu 
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picking  up  a  hair  which  lay  at  the  bottom  at  the  pool.  She 
boldly  did  this,  but  on  withdrawing  her  hand  it  was  fear- 
fully scalded,  the  skin  and  Aesh  hanging  in  strips  from  her 
finger  ends.  He  pardoned  her  and  retired  from  the  world, 
but  she  was  implacable,  and  took  her  revenge  by  inciting 
her  paramour  to  murder  him.* 

RED-HOT  IRON. 

In  almost  all  ages  there  has  existed  the  belief  that  under 
the  divine  influence  the  human  frame  was  able  to  resist  the 
action  of  fire.  Even  the  sceptic  Pliny  seems  to  share  the 
superstition  as  to  the  families  of  the  Hirpi,  who  at  the 
annual  sacrifice  made  to  Apollo,  on  Mount  Soracte,  walked 
without  injury  over  piles  of  burning  coals,  in  recognition  of 
which,  by  a  perpetual  senatus  consultuni,  they  were  relieved 
from  all  public  burdens.*  That  fire  applied  either  directly 
or  indirectly  should  be  used  in  the  appeal  to  God  was  there- 
fore natural,  and  the  convenience  with  which  it  could  be 
used  by  means  of  iron  rendered  that  the  most  usual  form  of 
the  ordeal.  As  employed  in  Europe,  under  the  name  of 
judicium  ferri  01  juise  it  was  administered  in  two  essentially 
different  forms.  The  one  {vonures  ignili,  examen  pedale) 
consisted  in  laying  on  the  ground  at  certain  distances  six, 
nine,  or  in  some  cases  twelve,  red-hot  ploughshares,  among 
which  the  accused  walked  barefooted,  sometimes  blindfolded, 
when  it  became  an  ordeal  of  pure  chance,  and  sometimes 
compelled    to   press  each  iron  with   his  naked  feet.'     The 

•  Pet.  Cantor.  Verb.  Abbrev.  Not.  in  cap.  Ixxviii.  (Migne's  Patrol.  T. 
205,  p.  471.) 

8  Natur.  Histor.  L.  vii.  c.  2. 

'  "  Si  titubaverit,  si  singulos  vomeres  plenopede  non  presserit.si  quan- 
tulumcunque  locsa  fuerit,  sententia  proferatur." — Annal.  Winton.  Eccles. 
(I)u  Cange,  s.  v.  Vomeres.)  Six  is  the  number  of  ploughshares  specified 
in  the  celebrated  trial  of  St.  Cunigunda,  wife  of  the  emperor  St.  Henry 
II.  (Mag.  Chron.  Belgic.)  Twelve  ploughshares  are  prescribed  by  the 
Swedish  law.  (Legg.  Scan.  Provin.  Lib.  vil.  c.  99.  Ed.  Thorsen.  p. 
170) 
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hothcr  and  more  iisiial  form  obliged  ihe  paiient  to  carry  in  his 
^and  for  a  certain  dislnnce,  usually  nine  feet,  a  piece  of  red- 
in,  the  weight  of  which  was  deiermined  by  law  and 
raried  with  the  importance  of  the  question  at  issue  or  the 
nagniiiidc  of  the  alleged  crime.     Thus,  among  the  Anglo- 
in  the  "simple  ordeal"  the  iron  weighed  one  pound, 
Pin  the   "triple  ordeal"  three   pounds.     The  latter  is  pre- 
scribed for  incendiaries  and  " inorlh-slaycrs"  (secret  mur- 
derers), for  false  coining,  and  for  plotting  agninst  the  king's 
life ;  while  at  a  later  period,  in  the  collection  known  as  the 
Laws  of  Henry  I.,  we  find  it  extended  to  cases  of  theft,  rob- 
bery, arson,  and  felonies  in  general,'     In  Sweden,  for  theft, 
the  form  known  as  trux  iam  was  employed,  in  which  the 
accused  had  to  carry  the  red-hot  iron  and  deposit  it  in  a  hole 
twelve   paces  from  the  starting-point;   in  other  cases  the 
ordeal  was  calle<l  uut  tarn,  when  he  carried  it  nine  paces 
_and  then  cast  ic  from  him.     These  ordeals  were  held  on 
■Wednesday,  after  fasting  on  bread  and  water  on   Monday 
tnd  Tuesday ;  the  hand  or  foot  was  washed,  after  which  it 
K'was  allowed  to  touch  nothing  till  it  came  in  contact  with  the 
Iron;  it  was  then  wrapped  up  and  scaled  until  Saturday, 
when  it   was  opened  in  presence  of  the  accuser  and  the 
Judges.'     In  Spain,  the  iron  had  no  definite  weight,  but  was 
m*  palm  and  two  fingers  in  length,  with  four  feet,  high  enough 
D  enable  the  criminal  to  lift  it  conveniently.'    The  episcopal 
Kbencdiction  was  necessary  to  consecrate  the  iron  to  its  judi- 
Icial  use.     A  rh.irter  of  1083  shows  that  the  Abbey  of  Fon- 
■  tanetle  in  Normandy  had  one  of  approved  sanctity,  which, 
Lthrough  the  ignorance  of  a  monk,  was  applied  to  other  pur- 
Thc   Abbot  thereupon    asked  the   Archbishop  of 
Rotiea  to  consecrate  another,  and  before  the  latter  would 


'  L«gB   .^thcbMn.  iv.  J  6;  ^hf!<!n:<l.  iii,  |  7;  Cnul.  Secular.  {  58; 
01c  arid  t.  Iivl.  9. 

'  I'EE'  Scio.  Provin.  IJb.  vit.  c.  79.  (Ed.  Thon«n,pp.  i^o-z.) 
■  Pucro  de  lUcfi,  itf.  Villadlc)^,  t'uero  Juigo,  fol.  i\ja. 
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consent,  the  institution  had  to  prove  its  right  to  administer 
the  ordeal.*  The  wrapping  up  and  sealing  of  the  hand  was 
a  general  custom,  derived  from  the  East,  and  usually  after 
three  days  it  was  uncovered  and  the  decision  was  rendered 
in  accordance  with  its  condition.*  These  proceedings  were 
accompanied  by  the  same  solemn  observances  which  have 
been  already  described,  the  iron  itself  was  duly  exorcised, 
and  the  intervention  of  God  was  invoked  in  the  name  of  all 
the  manifestations  of  Divine  clemency  or  wrath  by  the  agency 
of  fire — Shadrach,  Meshach,  and  Abednego,  the  burning 
bush  of  Horeb,  the  destruction  of  Sodom,  and  the  day  of 
judgment.*  Occasionally,  when  several  criminals  were  ex- 
amined together,  the  same  piece  of  heated  iron  was  borne 
by  them  successively,  giving  a  manifest  advantage  to  the  last 
one,  who  had  to  endure  a  temperature  considerably  less  than 
his  companions.* 

In  the  seventh  century,  Hiouen  Thsang  reports  that  in 
India  the  red-hot  iron  was  applied  to  the  tongue  of  the  ac- 
cused as  well  as  to  the  palms  of  his  hands  and  the  soles  of 
his  feet,  his  innocence  being  designated  by  the  amount  of 
resultant  injury.*  This  may  have  been  a  local  custom,  for, 
according  to  the  code  of  Yajnavalkya  which  has  been  in 
force  for  nearly  two  thousand  years,  the  patient  bathes  and 
performs  certain  religious  ceremonies;  then  after  rubbing  his 
hands  with  rice  bran,  seven  green  peepul  leaves,  seven  jend 
leaves,  seven  blades  of  dharba  grass,  and  some  barley  moist- 
ened with  curds  are  placed  on  the  extended  palms  and  bound 
round  seven  times  with  raw  silk.     He  then  invokes  the  fire : 

*  Du  Cange,  s.  v.  Ferrum  candens. 

«  Laws  of  Ethclstan,  iv.  J  7. — Adjuratio  ferri  vel  aquae  fervcntis  (Baluz. 
II.  656). — Fucrode  Bac^a  (ubi  sup.). 

*  For  instance,  sec  various  forms  of  exorcism  given  by  Baluzc,  II.  651- 
654.  Also  Dom  Gcrbert  (Patrologix  CXXXVIII.  1 127);  Goldast.  Ala- 
mann.  Antiquitat.  T.  Ii,  p.  150  (Ed.  Scnckenberg). 

*  Petri  Cantor.  Verb.  Abbreviat.  cap.  Ixxviii.  (Patrol.  CCV.  233). 

*  Travels  of  Hiouen  Thsang  (Wheeler,  Hist,  of  India,  IH.  262). 
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"Thou,  O  Fire  I  pervades!  all  l»cings;  0  cause  of  purity, 
kwho  givcst  evidence  ot  virtue  and  of  sin.  declare  the  truth 
I  in  this  my  hand!"  A  red-hot  iron  ball  or  spear-head, 
[weighing  about  two  pounds  and  three- qua rtcrs,  is  then 
■■placed  on  his  hands,  and  with  this  he  has  to  walk  across 

■  seven  concentric  circles  of  cow-dung,  each  with  a  radius 
BCixteen  fingers'  breadth  larger  than  the  preceding,  and  throw 
Iflhe  ball  into  a  ninth  circle  nhere  it  must  burn  some  grass 
I  placed  thet<^  for  the  purpose.  If  this  be  accomplished  with- 
I'.out  burning  the  hands,  he  gnins  his  cause.     A  minimum  limit 

^f  a  thousand  pieces  of  silver  was  established  at  an  early 

l<period  as  requisite  to  justify  the  administration  of  this  form 

^f  ordeal  in  a  suit.'    Ali  Ibrahim  Khan  relates  a  case  which 

Iht  witnessed  at  Benares  in  1783  in  which  a  man  named  San- 

Lfar,  accused  ol  larceny,  offered  to  be  tried  in  this  m.-inner. 

B-The  court  deliberated  for  four  months,  urging  the  parties  to 

idopt  some  other  mode,  but  they  were  obstinate,  and  being 

Itbolh  Hindus  claimed  their  right  to  the  ancient  forms  of  law, 

which  was  u  last  conceded-     I'lie  ordeal  took  ])lacc  in  pre- 

^sence  of  n  large  assemblage,  when,  to  the  surprise  of  every 

It,  Sancar  carried  the  red-hot  ball  through  ihc  seven  cir- 

ftcles,  threw  it  duty  into  the  ninth  where  it  burnt  the  grass, 

ad  exhibited  his  hands  uninjured.     By  way  of  discouraging 

rtuch  experiments  for  the  future,  the  accuser  was  imprisoned 

a  week.'     Even  in  1S73,  the  Bombay  Gau/te  states  that 

■  this  ordeal  is  still  practised  in  Oodcypur,  where  a  case  had 
fiehortly  before  occurred  wherein  a  husbandman  had  been 
I  obliged  to  prove  his  innocence  by  holding  a  red-hot  plough- 
I  share  in  his  hands,  duly  guarded  with  pecpul  leaves,  turning 
t  bis  face  towards  the  sun  and  invoking  it:  "Thou  Sun-God,  if 
KI  am  actually  guilty  of  the  crime,  punish  me;  if  not,  let  mc 
Kcsc.ipc  tmscathed  from  the  ordeal!"— ^nd  in  this  instance, 

;ftUo,  the  accused  was  uninjured. 


'  Atmd  Aktmy,  tl.  497. — VBjnav«llcyB  (A^iaiii'  Ren 
■  AiUUc  KcManUin.  I.  395. 
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A  peculiar  modification  of  the  hot-iron  ordeal  is  employed 
by  the  aboriginal  hill -tribes  of  Rajmahal,  in  the  north  of 
Bengal,  when  a  person  believes  himself  to  be  suffering  from 
witchcraft.  The  Satane  and  the  Cherreen  are  used  to  find 
out  the  witch,  and  then  the  decision  is  confirmed  by  a  per- 
son representing  the  sufferer,  who,  with  certain  religious 
ceremonies,  applies  his  tongue  to  a  red-hot  iron  nine  times, 
unless  sooner  burnt.  A  burn  is  considered  to  render  the 
guilt  of  the  accused  indubitable,  and  his  only  appeal  is  to 
have  the  trial  repeated  in  public,  when,  if  the  same  result 
follows,  he  is  bound  either  to  cure  the  bewitched  person  or 
to  suffer  death  if  the  latter  dies.* 

In  the  earlier  periods  of  Euroi>ean  law,  the  burning  iron 
was  reserved  for  cases  of  peculiar  atrocity.  Thus  we  find  it 
prescribed  by  Charlemagne  in  accusations  of  parricide;'  the 
Council  of  Risbach  in  799  directed  its  use  in  cases  of  sorcery 
and  witchcraft;'  and  among  the  Thuringians  it  was  ordered 
for  women  suspected  of  poisoning  or  otherwise  murdering 
their  husbands* — a  crime  visited  with  peculiar  severity  in 
almost  all  codes.  Subsequently,  however,  it  became  rather 
an  aristocratic  procedure,  as  contradistinguished  from  the 
water  ordeals,  as  stated  by  Home,  a  legal  writer  of  the  reign 
of  Edward  II.*  This  nevertheless  was  not  universal,  for  both 
kinds  were  employed  indiscriminately  by  the  Anglo-Saxons," 
and  at  a  later  period  throughout  Germany;^   while  in  the 

•  Lieut.  Shaw,  in  Asiatic  Researches,  IV.  69. 
'  Capit.  Carol.  Mag.  ii.  Ann.  803,  cap.  5. 

•  Concil.  Risbach.  can.  ix.  (Hartzheim  Concil.  German.  II.  692.) 

•  L.  Anglior.  et  Wcrinor.  Tit.  xiv. 

•  Aprfes  Ics  screments  des  parties  soloit  Ion  garder  la  partie,  et  hiy  porter 
a  la  maine  une  piece  de  fer  flambant  sil  fuit  frank  home,  ou  de  mettre  le 
main  ou  la  pi6  en  eaw  boillant  s'il  ne  fuit  frank. — Myrror  of  Justice,  cap. 
III.  sect.  23. 

•  Laws  of  Ethclred.  iv.  \  6 — where  the  accuser  had  the  right  to  select 
the  mode  in  which  the  ordeal  should  be  administered. 

'  The  Jus  Provin.  Alaman.  (Cap.  xxxvii.  J  J  15,  16;  Cap.  clxxxvi.  \\ 
4,  6,  7;  Cap.  ccclxxiv.)  allows  thieves  and  other  malefactors  to  select  the 
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Assises  (ie  Jcnisalcni  the  hot  iron  is  the  only  form  alluded  to4 
es  employed  in  the  rtifurier  coans ;'  in  the  laws  of  Niewport, 
granted  by  I'iiilip  of  Alsace  in  1163,  il  is  prescribed  as  a 
plebeian  ordeal ;'  about  the  same  period,  in  the  military  lawg 
enacted  by  Frederic  Barbaros^  during  his  second  IialianJ 
expedition,  it  appears  as  a  servile  ordeal;'  and  as  early  ajtl 
848  the  Council  of  Mainx  indicates  it  especially  for  s 
In  the  Russian  law  of  the  eleventh  century,  it  is  ordered  In  1 
all  cases  where  the  matter  at  stake  amounts  to  more  than 
half  agrivna  of  gold,  while  the  water  ordeal  is  reserved  for 
suits  of  less  importance.*    In  the  Icelandic  code  of  the  J 
twelfth  century  it  is  prescribed  fur  men,  in  cases  in  which  f 
women  are  reiiuired  to  undergo  the  hol-waler  orilea!.* 

Irrespective  of  these  dislinclions,  we  find  it  to  have  beea  I 
the  mode  usually  selected  by  persons  of  rank  when  com-  j 
pellcd  to  throw  themselves  upon  the  judgment  of  God.    The  J 
Empress  Richarda,  wife  of  Charles-lc-Gros,  accused  in  SS7  - 
of  adultery  with  Bishup  I.iutward,  offered  lo  prove  her  inno- 
cence either  by  the  judicial  combat  or  the  red-hol  iron.'    So 
when   the   Emperor  St.  Henry  11.  indulj;ed   in  unworthy 
doubts  of  the  purity  of  his  virgin-wife  St.  Cunigunda,  she  : 
eagerly  appealed  to  the  judgment  of  God,  and  established  t 
her  innocence  by  treading  unharmed  the  barning  plough- 
shares.'    The  tragical  tradition  of  Mary,  wife  of  the  Tliird  | 

ordeal  ihcy  prefer.    Thcjut  Provin.  Snxon.  (Lib.  I.  Ait.  ^i))  afTordi  ihctn  I 
in  oiLliiion  the  privilege  of  the  dad. 

■  Balisc  Court.  Cap.  13J,  361, 179,  iSo,  cie. 
>  L«>bfDUunt's  Ouile^rrst.  11.  707. 

■  Kutcvic.  dc  Rel>.  Prid.  Ub.  1.  op.  xxvi. 

•  "Si  Trntijlenini  'Kvidit  .  .  .  ni  lilicr  at.  oim  xn.  jurcl;  «i  ai 
Mmu,  per  \\\.  vomcrei  fervenlcs  sc  expurjet."  Concil  Mc^nl.  . 
848,  cw.  xxiv.    Tfau  p(  Trit.ur,  huwcver.  In  89$.  prtscnlw^  it  ftir  men  uf  \ 

itk,  "Bdeli* lilierdle  notalnlis." — Concil.  'Itibur.  c.  nii. 

•  Routkali  Pmwila,  Art,  28. 

•  Gi«ek,  Sect.  VT.  c,  W. 
t  RcgiiiD.  mnn.  SS6. — Annnlci  Mrtcnn^. 

•  Ml.  S.  Kiinct«ii.ixeap.  3.  ll.mlcwr(;Siri|.i,  k«.  r,rini.in.  i-at-T.) 
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Otho,  contains  a  similar  example,  with  the  somewhat  unu- 
sual variation  of  an  accuser  undergoing  an  ordeal  to  prove  a 
charge.  The  empress,  hurried  away  by  a  sudden  and  un- 
conquerable passion  for  Amula,  Count  of  Modena,  in  996, 
repeated  in  all  its  details  the  story  of  Potiphar's  wife.  The 
unhappy  count,  unceremoniously  condemned  to  lose  his 
head,  asserted  his  innocence  to  his  wife,  and  entreated  her 
to  clear  his  reputation.  He  was  executed,  and  the  countess, 
seeking  an  audience  of  the  emperor,  disproved  the  calumny 
by  carrying  unharmed  the  red-hot  iron,  when  Otho,  con- 
vinced of  his  rashness  by  this  triumphant  vindication,  imme- 
diately repaired  his  injustice  by  consigning  his  empress  to 
the  stake.*  When  Edward  the  Confessor,  who  entertained 
a  not  unreasonable  dislike  for  his  mother  Emma,  listened 
eagerly  to  the  accusation  of  her  criminal  intimacy  with 
Alwyn,  Bishop  of  Winchester,  she  was  condemned  to  un- 
dergo the  ordeal  of  the  burning  shares,  and,  walking  over 
them  barefooted  and  unharmed,  she  established  beyond  per- 
ad venture  the  falsehood  of  the  charge.^     So  when  in  943 

»  Gotfridi  Viterbiensis  Pars  xvii.,  **De  Tertio  Othone  Imperatore." 
Siffridi  Epit.  Lib.  I.  ann.  998.  Ricobaldi  Hist.  Impp.  sub  Ottone  III. — 
The  story  is  not  mentioned  by  any  contemporary  authorities,  and  Miiraiori 
has  well  exposed  its  improbability  (Annali  d'ltalia,  ann.  996) ;  alihough 
he  had  on  a  previous  occasion  argued  in  favor  of  its  authcniicity  (Anii(|. 
Ital.  Dissert.  38).  In  convicting  the  empress  oi  calumny,  the  Countess  of 
Modena  appeared  as  an  accuser,  making  good  the  charge  by  the  ordeal ; 
but  if  we  look  upon  her  as  simply  vindicating  her  husband's  character,  the 
case  enters  Into  the  ordinary  course  of  such  affairs.  Indeed,  among  the 
Anglo-Saxons,  there  was  a  special  provision  by  which  the  friends  of  an 
executed  criminal  might  clear  his  reputation  by  undergoing  the  triple  or- 
deal, after  depositing  pledges,  to  be  forfeited  in  cases  of  defeat  (Eihelred, 
iii.  I  6),  just  as  in  the  burgher  law  of  Northern  Germany  a  relative  of  a 
dead  man  might  claim  the  duel  to  absolve  him  from  an  accusation.  (Sach- 
sische  Weichbild,  art.  Ixxxvii.)  This  was  not  mere  sentiment,  as  in 
crimes  involving  confiscation  the  estate  of  the  dead  man  was  at  stake. 

«  Kapin,  Hist.  d'Angleterre,  I.  123 — Giles  states  (note  to  William  of 
Malmesbury,  ann.  1043)  *l^^t  Richard  of  Devizes  is  the  earliest  authority 
for  this  story. 


I 
I 

■ 


RED-HOT  IRON. 

Arnoiil  of  Flanders  had  procured  the  assnssinalion  of  William  I 
I^ngswoTd,  Duke  of  Normandy,  at  Pccqtiigny,  he  ofTcrcd  I 
to  Louis  d'Outreiiier  to  clear  himself  of  complicity  i: 
murder    by  the  ordeal  of  fire.'     Robert  Curtllosc,  son  ofi 
William  the  Conqueror,  while  in  exile  during  his  youthful  I 
rebellion  against  his  father,  formed  an  intimacy  with  a  pretty  I 
girl.     Years  afterwards,  when  he  was  Duke  of  Normandy, 
she  presented  herself  before  him  with  two   likely  youths, 
whom  she  asserted   to  be   pledges  of  his  former  affection. 
Robert  was  incredulous;   but  the  mother,  carrying  unhurt 
the  red-hot  iron,  forced  him  to  forego  his  doubts,  and  to 
acknowledge  the  paternity  of  (he  boys,  whom  he  thenceforth 
adopted.'    Indeed  this  was  the  legal  form  of  proof  in  cases 
of  disputed  paternity  established  by  the  Scandinavian  legis- 
lation at  this  period,*  and  In  that  of  Spain  a  century  later.* 
Remy,    Bishop  of  Dorchester,    when    accused    of    (reason  \ 
against  William  the  Conqueror,  was  cleared  by  the  devotion  i 
of  a  follower,  who  underwent  the  ordeal  of  hot  iron.*    In 
U43,  Henry  I.,  Archbishop  of  Mainz,  ordered  its  employ- 
ment, and  administered  it  himself,  in  a  controversy  between 
the  Abbey  of  Gerode  and  the  Counts  of  Hirschberg.     In 
the  special  charter  issued  to  the  abbey  attesting  the  decision 
of  the  trial,  it  is  recorded  that  the  hsnd  of  the  ecclesiastical 
champion  was  not  only  uninjured  by  the  fiery  metal,  but  was 
positively  benefited  by  it.'     About  Ihcsamc  period,  Centulla  I 


li  Lii>.  i 


*  Grkgt&t  Sect.  VI.  cap.  45.     Andreas  of  Lundcn  caily  in  the  Ijlh  < 
Inry  tpcain  o(  it  as  fonnerly  in  mgur  for  these  cites,  but  ilisuictl  in 
lime  {Ijcgg.  Scan,  rinvin.  Eil.  P.  li.  Thoncn,  Kjobcnluivii,  185J,  p.  A 
no.) 

*  *'E  *f  algunadiiiercque  preBulu  a  dalguDn,  y  el  varon  no  lacic) 
pxnila  lierro  nlientc:  e  &i  qucmada  fucrt,  Ron  >ca  crcydn,  mm  ti  1 
oc*puc  del  ficiTo,  lie  cJ  lijo  al  pjiilrc,  e  ciicl  aiU  como  fuerii  ci." — Ki 

e  Haet*  (Villa(li«|>a,  Kucro  Juxfio.  ful.  ji7<j). 


26o  THE   ORDEAL. 

IV.  of  Beam  caused  it  to  be  employed  in  a  dispute  with  the 
Bishop  of  Lescar  concerning  the  fine  paid  for  the  murder  of 
a  priest,  the  ecclesiastic,  as  usual,  being  victorious.*     The 
reward  of  the  church  for  its  faith  in  adopting  these  pagan 
customs  was  seen  in  the  well-known  case  by  which  Bishop 
Poppo  of  Slesvick,  in  962,  succeeded  in  convincing  and  con- 
verting the  Pagan   Danes   even   as,  three   thousand    years 
earlier,  according  to  the  Persian  historians,  Zoroaster  con- 
vinced King  Gushtashp  of  the  truth  of  his  revelation  from 
Hormazd,^  and,  within  seven  centuries,  Adurabad  converted 
the  heretical    Mazdeans.     The   worthy   missionary,    dining 
with  King  Harold  Blaatand,  denounced,  with  more  zeal  than 
discretion,  the  indigenous  deities  as  lying  devils.     The  king 
dared  him  to  prove  his  faith  in  his  God,  and,  on  his  assent- 
ing, caused  next  morning  an  immense  piece  of  iron  to  be 
duly  heated,  which  the  undaunted  Poppo  grasped  and  car- 
ried around  to  the  satisfaction  of  the  royal  court,  displaying 
his  hand  unscathed  by  the  glowing  mass.     The  miracle  was 
sufficient,   and    Denmark  thenceforth   becomes  an    integral 
portion  of  Christendom.'     Somewhat  similar,  except  in  its 
results,  was  a  case  in  which  a  priest  involved  in  a  theological 
dispute  with  a  Jew,  and  unable  to  overcome  him  in  argument, 
olTcrcd  to  prove  the  divinity  of  Christ  by  carrying  a  burning 
brand  in  his  naked  hand.     Invoking  the  name  of  Jesus,  the 
faithful  ecclesiastic  drew  the  blazing  wood  from  the  fire  and 
slowly  carried  it  for  a  considerable  distance,  but  though  he 

•  Mnxurc  ct  Hatoulct,  Fors  de  Bdarn,  p.  xxxviii. 

•  Hy«lc  Rolig.  Vcl.  Pcrsar.  cap.  xxiv.  (Kd.  1760,  pp.  320-1). 

•  Widukindi  Lib.  ill.  cap.  65. — SigelK^rt.  Gemblac.  Ann.  966. — Dith- 
mnri  Chrnn.  Lib.  n.  cap.  viii. — Saxo.  Clrammat.  Hist.  Danic.  Lib.  x. 
*l*hc  annuIistN  of  T^^vos  claim  the  merit  of  this  for  their  archbishop  Poppo, 
whose  ivMUifKate  laMed  from  1016  to  1047.  According  to  tlieir  legend 
l\>p|H)  \\o{  only  drew  «..n  an  ir^m  gauntlet  heated  to  redness,  but  entered  a 
fiery  furnace  clad  only  in  a  linen  garment  soaked  in  wax,  which  was  con- 
Mimed  by  the  flames  without  injury  to  him. — Gest.  Trevir.  Archicp.  cap, 
xvi.  (Maitcnc  Ampliss.  Collect.  IV.  161.) 
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I'triiimphanily  CNhibited  his  hand  unhurt,  his  obdurate  anlago- 
qiist  reftrst;!!  lo  be  converted,  alleging  thai  the  miracle  was 
esnlt  of  magic'  In  Norway,  the  sanctity  of  St.  Olaf 
•^he  King  was  aitcsteil  in  the  same  way,  when  he  lliought- 
lessly  whittled  a.  twig  on  Sunday,  and  his  attention  was 
respectfully  called  by  one  ol  his  courtiers  to  this  violation  of 
llie  sabbatical  rules.     By  way  of  penance  he  collected  the 

I  chips,  placed  them  on  the  palm  of  one  hand,  and  set  fire  to 
ithcm,  but  after  ihey  had  been  reduced  to  ashes,  to  the  sur- 
prise of  the  bystanders,  his  hand  was  found  unharmed.' 
In  fact,  there  was  scarcely  a  limit  lo  the  credulity  which 
looked  for  the  constant  interference  of  the  divine  power. 
About  i3t5  some  heretics  at  Cambray  were  convicted  by  the 
Ihot  iron  and  sentenced  to  the  stake,  One  of  them  was  of 
Doble  birih,  and  on  the  way  to  the  place  of  execution  the 
'})riest  who  bad  conducted  the  proceedings  exhorted  him  to 
repentance  and  conversion.  The  condemned  man  listened 
willingly,  and  commenced  to  confess  his  errors.  As  he 
proceeded,  his  hand  commenced  lo  heal,  and  when  he  had 
■  received  absolution,  there  remained  no  trace  of  the  burn. 
•When  he  was  called  in  turn  to  take  his  pl.ice  at  the  slake, 
khe  priest  interposed,  saying  that  he  was  innocent,  and,  on 
^^examination  of  the  hand,  he  was  released.  About  the  same 
ne  a  similar  occurrence  is  recorded  at  Strasbourg,  where 
n  heretics  had  been  thus  convicted  and  condemned  lo  be 
Lburnl,  and  one  repenting  at  the  last  moment  was  cured  of 
■his  burn,  and  was  discharged.  In  this  case,  however,  on 
Bbis  return  to  his  house  near  the  town,  his  wife  upbraided 
P^him  for  his  weakness  in  betraying  the  eternal  truth  to  avoid 
nentary  sufTerirg,  and  under  her  influence  he  relapsed. 
Ilmmediately  the  burn  on  his  h.-ind  reappeared,  and  a  similar 
■one  took  possession  of  his  wife's  hand,  scorching  both  to  the 


'  Guibcn.  Noviogent.  dc  Incaninu    conir*  Judvoi  Lib.  i 
Dibcn  HUc»  thai  he  h&d  ihlt  from  a  Jew,  wim  wu  ao  cye-w 


262  THE   ORDEAL. 

bone  and  inflicting  such  excruciating  agony  that  being  un- 
able to  repress  their  screams,  and  fearing  to  betray  them- 
selves, they  took  to  the  woods,  where  they  howled  like 
wolves.  Concealment  was  impossible,  however.  They  were 
discovered,  carried  to  the  city,  where  the  ashes  of  their 
accomplices  were  not  yet  cold,  and  both  promptly  shared 
the  same  fate.* 

No  form  of  ordeal  was  more  thoroughly  introduced 
throughout  the  whole  extent  of  Europe.  From  Spain  to 
Constantinople,  and  from  Scandinavia  to  Naples,  it  was 
appealed  to  with  confidence  as  an  unfailing  mode  of  ascer- 
taining the  will  of  Heaven.  The  term  '^judicium,'*  indeed, 
was  at  length  understood  to  mean  an  ordeal,  and  generally 
that  of  hot  iron,  and  in  its  barbarized  form,  '*juise,'*  may 
almost  always  be  considered  to  indicate  this  particular  kind. 
In  the  Swedish  law  of  the  13th  century,  a  person  accused  of 
murder  on  suspicion  was  always  obliged  to  justify  himself  by 
carrying  the  hot  iron  for  nine  steps;  and  if  he  did  not  appear 
to  stand  his  trial  when  duly  summoned,  he  might  be  forced 
to  undergo  a  preliminary  ordeal  to  prove  that  he  had  been 
unavoidably  detained.  If  he  failed  in  this,  he  was  con- 
demned as  guilty,  but  if  he  succeeded  in  enduring  it  he  was 
forced  to  perform  the  second  ordeal  to  clear  him  of  the 
crime  itself;  while  the  heir  of  the  murdered  man,  so  long  as 
no  one  succumbed  in  the  trial,  could  successively  accuse  ten 
men ;  for  the  last  of  whom,  however,  the  nine  burning 
ploughshares  were  substituted.'  In  the  code  of  the  Frankish 
kingdoms  of  the  East,  it  is  the  only  mode  alluded  to,  except 
the  duel,  and  it  there  retained  its  legal  authority  long  after 
it  had  become  obsolete  elsewhere.  The  Assises  de  Jerusa- 
lem were  in  force  in  the  Venetian  colonies  until  the  sixteentli 
century,  and  the  manuscript  preserved  officially  in  the  arch- 
ives of  Venice,  described  by  Morelli  as  written  in  1436, 
retains  the  primitive  directions  for  the  employment  of  the 

*  Cwsar.  Heisterbach.  Dial.  Mirac.  Dist.  III.  c.  xvi.  xvii. 

*  Legg.  Scan.  Provin.  Lib.  v.  c.  57  (Ed.  Thorsen,  p.  139-40). 
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juise}  Even  the  Venetian  translation,  commenced  in  15 31, 
and  finished  in  1536,  is  equally  scrupulous,  although  an  act 
of  the  Council  of  Ten,  April  10,  1535,  shows  that  these 
customs  had  fallen  into  desuetude  and  had  been  formally 
abolished.'* 

This  ordeal  even  became  partially  naturalized  among  the 
Greeks,  probably  as  a  result  of  the  Latin  domination  at  Con- 
stantinople. In  the  middle  of  the  thirteenth  century,  the 
Emperor  Theodore  Lascaris  demanded  that  Michael  Paleo- 
logus,  who  afterwards  wore  the  imperial  crown,  should  clear 
himself  of  an  accusation  in  this  manner;  but  the  Archbishop 
of  Philadelphia,  on  being  appealed  to,  pronounced  that  it 
was  a  custom  of  the  barbarians,  condemned  by  the  canons, 
and  not  to  be  employed  except  by  the  special  order  of  the 
emperor. '  Yet  George  Pachymere  speaks  of  the  custom  as 
one  not  uncommon  in  his  youth,  and  he  describes  at  some 
length  the  ceremonies  with  which  it  was  performed.* 

In  Europe,  even  as  late  as  1310,  in  the  proceedings  against 
the  Order  of  the  Templars,  at  Mainz,  Count  PVederic,  the 
master  preceptor  of  the  Rhenish  provinces,  offered  to  sub- 
stantiate his  denial  of  the  accusations  by  carrying  the  red-hot 
iron.*  In  Modena  in  1329,  in  a  dispute  between  the  German 
soldiers  of  Louis  of  Bavaria  and  the  citizens,  the  Germans 
offered  to  settle  the  question  by  carrying  a  red-hot  bar;  but 
when  the  townsfolks  themselves  accomj)lished  the  feat,  and 
triumphantly  showed  that  no  burn  had  been  inflicted,  the 
Germans  denied  the  proof,  and  asserted  that  magic  had  been 
employed.' 

>  This  text  is  given  by  Kausler,  StuUgard,  1 839,  together  with  an  older 
one  compiled  for  the  lower  court  of  Nicosia. 

*  Pardcssus,  I's  ct  Coutumes  de  la  Mer,  I.  268  sqq. 
'  I)u  Cange,  s.  v.  Ferrum  aituiins. 

*  Pachynicri  Hist.  Mich.  Palaxjl.  Lib.  I.  cap.  xii. 

*  Raynouard,  Monuincnis  relatifs  a  la  Condamn.  des  Chev.  du  Temple, 
p.  269. 

*  lk>nif.  dc  Morano  Chron.  Mutincn.se. — <//.  Muratori  Antiq.  Ital. 
Diss.  38. 
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Though  about  this  time  it  may  be  considered  to  have  dis- 
appeared from  the  ordinary  proceedings  of  the  secular  courts, 
there  was  one  class  of  cases  in  which  its  vitality  still  con- 
tinued for  a  century  and  a  half.  The  mysterious  crime  of 
witchcraft  was  so  difficult  of  proof  that  judicial  ingenuity  was 
taxed  to  its  utmost  to  secure  conviction,  and  the  Devil  was 
always  ready  to  aid  his  followers  and  baffle  the  ends  of  jus- 
tice. The  Inquisitor  Sprenger,  writing  in  1487,  therefore 
recommends  that,  when  a  witch  cannot  be  forced  to  confess 
her  guilt  by  either  prayers  or  torture,  she  shall  be  asked 
whether  she  will  undergo  the  ordeal  of  red-hot  iron ;  to  this 
she  will  eagerly  assent,  knowing  that  she  can  rely  'on  the 
friendly  assistance  of  Satan  to  carry  her  through  it  unscathed, 
and  this  readiness  will  be  good  evidence  of  her  guilt.  He 
warns  inexperienced  judges  moreover  not  to  allow  the  trial 
to  take  place,  and  thus  afford  to  Satan  the  opportunity  of 
triumph,  and  instances  a  case  which  occurred  in  1484  before 
the  Count  of  Furstenberg.  A  well  known  witch  was  arrested 
and  tried,  but  no  confession  could  be  extorted  from  her  by 
all  the  refinements  of  torture.  Finally  she  offered  to  prove 
her  innocence  with  the  red-hot  iron,  and  the  Count  being 
young  and  unwary  accepted  the  proposal,  sentencing  her  to 
carry  it  three  paces.  She  carried  it  for  six  paces  and  offered 
to  hold  it  still  longer,  exhibiting  her  hand  uninjured.  The 
Count  was  forced  to  acquit  her,  and  at  the  time  that  Sprenger 
wrote  she  was  still  living,  to  the  scandal  of  the  faithful.* 

After  the  judicial  use  of  the  red-hot  iron  had  at  last  died 
out,  the  superstition  on  which  it  was  based  still  lingered,  and 
men  believed  that  God  would  reverse  the  laws  of  nature  to 
accomplish  a  special  object.  About  1670  Georg  Frese,  a 
merchant  of  Hamburg,  distinguished  for  piety  and  probity, 
published  an  account,  the  truth  of  which  was  vouched  for  by 
many  respectable  eye-witnesses,  stating  that  a  friend  of  his 
named  Witzendorff,  who  had  bound  himself  to  a  young  wo- 

'  Malleus  Maleficar.  Francof.  1580,  pp.  523-31. 
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Iwan  Iiy  lerrible  oatlis,  and  then  liad  proved  Tihe  and  cniised 
■  her  dcatli,  fell  into  a  despairing  mclnntholy.  He  accused 
Ijiinsclf  of  tlic  sin  against  the  Holy  Gliosi,  declared  lliai  his 
Bitalvation  was  impossible,  and  refused  lo  hope  unless  lie 
BrCDUId  see  a  miracle  nroiiKht  in  his  belmlf.  Fresc  at  length 
Iskcd  him  what  miracle  he  required,  and  on  his  replying 
Vthac  he  must  see  that  fire  would  not  burn,  ihe  intrepid  consoler 
l^enl  to  a  blazing  fire,  picked  out  the  burning  coals  and  also 
fn  red  hot  ring,  which  he  brought  to  [he  sinner  with  uninjured 
I  hands  and  convinced  liim  that  he  could  be  saved  by  repent- 
I  Ance.  The  moral  drawn  from  the  facts  by  the  narrator  lo 
llffhom  we  owe  them,  is  that  he  who  under  Divine  inflnence 
I'tindcrinkes  snch  ordeals  will  lie  preserved  unharmed.' 

Even  as  we  have  seen  thai  Heaven  sometimes  interposed 
I  lo  puuiah  the  guilty  by  a  reversal  of  the  hot-water  ordeal,  so 
[the  indnslriciis  belief  of  the  Middle  Ages  found  similar  mi- 
IVacles  in  the  hot-iron  trial,  especially  when  Satan  or  some 
I  othcrniysteriou>iiuFlucticc  nullified  the  appeal  to  God.  Early 
I  {11  the  thirteenth  century  a  case  is  related  in  which  a  i>easant 
I  la  revenge  himself  on  a  neighbor  employed  a  vagabond 
I  tnouk  to  burn  the  house  of  the  latter.  The  hot-iron  ordeal 
I  was  vainly  employed  on  nil  suspected  of  the  crime;  the 
J  house  WHS  rebuili,  the  monk,  again  hiibcd,  burnt  it  a  second 
llime,  and  again  the  ordeal  proved  vain.  The  owner  again 
]  rebuilt  his  house,  and  kept  in  it  the  ordeal-iron,  ready  for 
'I'he  monk,  tempted  with  fresh  promises,  paid  him 
I  another  visit,  and  was  hospitably  rcceivcti  as  before,  when 

eing  the  piece  of  iron,  his  curiosity  was  aroused  and  he 
Lssked  what  it  was.  The  host  handed  it  to  him,  explaining 
I  its  use,  but  as  soon  as  the  wretch  look  it,  it  burned  him  to  the 
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bone,  when  the  other  seeing  in  him  the  incendiary,  seized 
him;  he  was  duly  tried,  confessed  his  guilt,  and  was  broken 
on  the  wheel.'  A  variant  of  this  story  relates  how  a  man 
accused  of  arson  offered  to  prove  his  innocence  by  the  red- 
hot  iron,  which  he  carried  for  a  long  distance  and  then  showed 
his  hand  uninjured.  The  ordeal-iron  mysteriously  vanished 
and  could  not  be  found,  until  a  year  afterwards,  when  a 
laborer  who  was  mending  the  highway  came  upon  it  under  a 
layer  of  sand.  It  was  still  glowing  fiercely,  and  when  he 
attempted  to  pick  it  up,  it  burned  him  severely.  The  by- 
standers at  once  suspected  him  of  the  crime,  and  on  the 
appropriate  means  being  taken  he  was  forced  to  confess  his 
guilt,  which  was  duly  punished  by  the  wheel.*  A  less  tra- 
gical example  of  the  same  form  of  miracle  was  that  wrought 
by  the  holy  Suidger,  Bishop  of  Munster,  who  suspected  his 
chamberlain  of  the  theft  of  a  cup.  As  the  man  stoutly  denied 
his  guilt,  Suidger  ordered  him  to  pick  up  a  knife  from  the 
table,  after  he  had  mentally  exorcised  it.  The  cold  metal 
burnt  the  culprit's  hand  as  though  it  had  been  red  hot,  and 
he  promptly  confessed  his  crime.' 

ORDEAL   OF    FIRE. 

The  ordeal  of  fire  was  sometimes  administered  directly, 
without  the  intervention  of  water  or  of  iron;  and  in  this,  its 
simplest  form,  it  may  be  considered  the  origin  of  the  pro- 
verbial expression,  **J*en  mettrois  la  main  au  feu,'*  as  an 
affirmation  of  positive  belief,*  showing  how  thoroughly  the 
whole  system  engrained  itself  in  the   popular   mind.     An 

'  Cjcsar.  Heisterb.  Dial.  Mirac.  Dist.  x.  c.  xxxvi. 

•  Godclmnnni  cle  Magis  Lib.  in.  cap.  v.  J  19. 
'  Annalista  Saxo  ann.  993. 

*  Thus  Rabelais,  •*  en  mon  aduiz  elle  est  pucelle,  toulesfoys  ie  nen  voiild- 
roys  mettre  mon  doigt  on  feu"  (Pantagruel,  Lib.  11.  chap,  xv.)  ;  and  the 
Episl.  Obscur.  Virorum  (P.  11.  Epist.  I)  "Quamvis  M.  Ikrnhnrdus  dice- 
ret,  quod  vellet  disputare  ad  ignem  quod  hiec  est  opinio  vestra." 
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Llintici|intion  of  it  may  be  round  in  the  RabbinJcnl  story  of 
lAbr.-iham  when  he  was  cast  into  a  fiery  furnace  by  Nimrod, 

■  for  reproving  ihe  idolairy  of  the  latter,  and  escaped  unharmed 

■  from  Ihe  flumes;'  aa  well  a^  the  similar  experience  of  Shad- 
Itach,  Mesath,  and  Abedticgo,  when  they  were  saved  from 

■  lite  wnuh  of   Nebuchadnezzar.'     These    experiences   were 

■  repented  in  597.  A.  D.,  iiniler  Ihe  Emperor  Anastasius,  by  a 
(Catholic  bishop  who,  after  being  worsted  in  a  theological 
Bdispute  by  the  subtle  logic  of  an  Arian,  offered  lo  test  the 
^BOUndness  of  their  respective  docirincs  by  together  entering 

a  blaiing  fire.     The  prudent  Arian ilec lined  the  proposition, 
when  the  enthusiastic  Catholic  jumped  upon  a  burning  pile, 
and  thence  continued  the  controversy  without  sulferiiig  the 
I  least  inconvenience.' 

1'he  earliest  legal  alliisron  to  this  form  of  ordeal  in  Europe 
iDTCitrs  in  the  code  of  the  Ripuarian  Franks,  where  it  is  pre- 
lacribed  as  applicable  to  slaves  and  strangers,  in  some  cases 
I  of  doubt.*  From  the  phraseology  of  these  passages,  we  may 
Lcnnclmle  that  it  was  then  administered  by  placing  the  hand 
iDfthe  accused  in  a  fire.  Subsequently,  however,  it  was 
conducted  on  a  larger  and  more  impressive  scale;  liiige 
B'pyres  were  built,  and  the  individual  undergoing  the  trial 
■IJterAlIy  walked  through  the  flames.  The  celebrated  Petrus 
llgneui  gained  his  surname  and  rejiutation  by  an  exploit  of 
s  kind,  which  attracted  great  attention  in  its  day.     Pictro 

■  di  Pavia,  Ilishop  of  Florence,  unpopular  with  Ihe  citizens, 
■but  protected  by  Godfrey.  Duke  of  Tuscany,  was  accused 
loT  simony  and  heresy.  Being  acquitted  by  the  Council  of 
iRome,  in  to6j,  and  the  olfer  of  his  accusers  to  ptovc  his 
P^ilt  by  the  ordeal  of  fire  being  refused,  he  endeavored  10 
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put  down  his  adversaries  by  tyranny  and  oppression.  Great 
disturbances  resulted,  and  at  length,  in  1067,  the  monks  of 
Vallombrosa,  who  had  borne  a  leading  part  in  denouncing 
the  Bishop,  and  who  had  suffered  severely  in  consequence 
(the  episcopal  troops  having  burned  the  monastery  of  St. 
Salvio  and  slaughtered  the  cenobites),  resolved  to  decide  the 
question  by  the  ordeal,  incited  thereto  by  no  less  than  three 
thousand  enthusiastic  Florentines  who  assembled  there  for 
the  purpose.  Pietro  Aldobrandini,  a  monk  of  Vallombrosa, 
urged  by  his  superior,  the  holy  S.  Giovanni  Gualberto, 
offered  himself  to  undergo  the  trial.  After  imposing  reli- 
gious ceremonies,  he  walked  slowly  between  two  piles  of 
blazing  wood,  ten  feet  long,  five  feet  wide,  and  four  and  a 
half  feet  high,  the  passage  between  them  being  six  feet  wide 
and  covered  with  an  inch  or  two  of  glowing  coals.  The  vio- 
lence of  the  flames  agitated  his  dress  and  hair,  but  he  emerged 
without  hurt,  even  the  hair  on  his  legs  being  unsinged,  bare- 
legged and  barefooted  though  he  was.  Desiring  to  return 
through  the  pyre,  he  was  prevented  by  the  admiring  crowd, 
who  rushed  around  him  in  triumph,  kissing  his  feet  and  gar- 
ments, and  endangering  his  life  in  their  transports,  until  he 
was  rescued  by  his  fellow  monks.  A  formal  statement  of 
the  facts  was  sent  to  Rome  by  the  Florentines,  the  Papal 
court  gave  way,  and  the  bishop  was  deposed;  while  the 
monk  who  had  given  so  striking  a  proof  of  his  steadfast 
faith  was  marked  for  promotion,  and  eventually  died  Cardi- 
nal of  Albano.* 

An  example  of  a  similar  nature  occurred  in  Milan  in  1103, 
when  the  Archbishop  Grossolano  was  accused  of  simony  by 
a  priest  named  Liutprand,  who,  having  no  proof  to  sustain 
his  charge,  offered  the  ordeal  of  fire.  All  the  money  he 
could  raise  he  expended  in  procuring  fuel,  and  when  all 
was  ready  the  partisans  of  the  archbishop  attacked  the  pre- 
parations and  carried  off  the  wood.    The  ix)pulace,  deprived 

*  Vit.  S.  Johannis  Gualberti  c.  Ix.-lxiv. 
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I  of  tlie  promised  exhibilion,  grew  lurbiilcnl,  and  (Irossolano 
w^as  obliged  no[  only  to  assent  to  ilie  trial,  but  to  join  the 
Bwithorities  in  providing  the  necessary  materials.  In  the 
liPiazza  di  S.  Ambrogio  two  piles  were  accordingly  biiilt, 
Reach  ten  cubits  long,  by  four  cubits  in  heiglii  and  width, 
■vith  a  gangway  between  ihem  of  a  cubit  and  a  half.  As  the 
ftindaunted  priest  entered  the  blazing  mass,  the  flames  divided 
Before  him,  and  clased  as  he  passed,  allowing  him  to  emerge 
n  safety,  althongh  with  two  slight  injuries,  one  a  burn  on 
[the  hand,  received  while  sprinkling  the  fire  before  eniering, 
■the  other  on  the  foot,  which  he  uitributcd  to  a  kirk  from  a 
■  horse  in  the  crowd  that  awaited  his  exit.  The  evidence  was 
liccepted  as  conclusive  by  the  people,  and  Grossolano  was 
B'Obliged  lu  retire  to  Rome.  Pascal  II.,  however,  received 
Ihim  graciously,  and  the  Milanese  suffragans  disajiproved  of 
summary  conviction  of  their  metropolitan,  to  which  they 
:  probably  all  equally  liable.  The  injuries  received  by 
iLiutprand  were  exaggerated,  a  tumult  was  excited  in  Milan, 
l<lhe  priest  was  forced  to  seek  safety  in  flight,  and  Grossolano 
'■Was  restored.' 

A  volunteer  miracle  of  somewhat  the  same  character, 
which  is  recorded  as  occurring  in  Paris  early  in  the  tbirtccuih 
century,  may  be  alluded  to  as  illustrating  the  belief  of  the 
period.  A  loose  woman  in  the  household  of  a  great  noble 
was  luring  the  youthful  retainers  to  sin,  when  the  chaplain 
Kmonslruted  with  his  master,  and  threatened  to  depart  un- 
s  sh«  was  removed.  When  she  was  taxed  with  her  guilt 
the  defended  herself  by  saying  that  the  priest  had  accused 
Sier  because  she  had  refused  his  iniportunities,'and  offered 
a  prove  it.  Approaching  him  as  a  penitent,  she  sought  to 
Kduce  his  virtue,  finally  threatening  to  kill  herself  unless  he 
-ould  gratify  her  despairing  love,  until,  to  prevent  her  sui- 
[cide,  he  finally  made  an   appointment  with  her.     Secretly 


<  I^'lulplu  Jan.  Kio.  Meiligl.  ap.  L 
t,)—Mutalari,  AuoaL  Aon.  lli*i--^ 


,  si.  {Kcr  lul.  Scti|.(.   T. 
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announcing  her  triumph  to  the  noble,  she  went  to  the  place 
of  meeting,  where  she  found  the  chaplain  mounted  on  a  bed 
of  plank,  surrounded  by  straw  and  dry  wood,  to  which  he 
set  fire  on  her  appearance,  and  invited  her  to  join  him. 
Covered  by  the  flames,  the  sinless  man  felt  nothing  but  a 
cool,  refreshing  breeze,  and  when  the  pile  had  burnt  out, 
he  emerged  unhurt,  even  his  garments  and  hair  being  un^ 
touched.* 

But  the  experiment  was  not  always  so  successful  for  the 
rash  enthusiast.  In  1098,  during  the  first  crusade,  after  the 
capture  of  Antioch,  when  the  Christians  were  in  turn  be- 
sieged in  that  city,  and,  sorely  pressed  and  famine-struck, 
were  well-nigh  reduced  to  despair,  an  ignorant  peasant 
named  Peter  Bartholomew,  a  follower  of  Raymond  of  Tou- 
louse, announced  a  series  of  visions  in  which  St.  Andrew 
and  the  Saviour  had  revealed  to  him  that  the  lance  which 
pierced  the  side  of  Christ  lay  hidden  in  the  church  of  St. 
Peter.  After  several  men  had  dug  in  the  spot  indicated, 
from  morning  until  night,  without  success,  Peter  leaped  into 
the  trench,  and  by  a  few  well-directed  stokes  of  his  mattock 
exhumed  the  priceless  relic,  which  he  presented  to  Count 
Raymond.  Cheered  by  this,  and  by  various  other  manifes- 
tations of  Divine  assistance,  the  Christians  gained  heart,  and 
defeated  the  Infidels  with  immense  slaughter.  Peter  became 
a  man  of  mark,  and  had  fresh  visions  on  all  important  con- 
junctures. Amid  the  jealousies  and  dissensions  which  raged 
among  the  Prankish  chiefs,  the  possession  of  the  holy  lance 
vastly  increased  Raymond's  importance,  and  rival  princes 
were  found  K)  assert  that  it  was  merely  a  rusty  Arab  weapon, 
hidden  for  the  occasion,  and  wholly  undeserving  the  venera- 
tion of  which  it  was  the  object.  At  length,  after  some  months, 
during  the  leisure  of  the  siege  of  Archas,  the  principal  eccle- 
siastics in  the  camp  investigated  the  matter,  and  Peter,  to 
silence  the  doubts  expressed  as  to  his  veracity,  offered  to 

>  Cwsar.  Ilcisterb.  Dial.  Mirac.  Dist.  X.  c.  xxxiv. 
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IviniiicaCe  ihc  idenlily  of  ihe  relic  by  the  fiery  ordeal.      He 

al  his  word,  and  after  three  days  allowed  for  fast- 

I  ing  and  prayer,  a  pile  of  dry  olive-branches  was  made,  four- 

1  Icen  feet  long  and  four  feet  high,  with  a  passage-way  one 

L  foot  wide.    In  the  presence  of  forty  thousand  men  all  eagerly 

I  awaiting  Ihe  result,  Peter,  bearing  the  object  in  dispute,  and 

*  clothed  only  in  a  liniic,  boldly  rushed  through  the  flames, 

amid  the  anxious  prayers  and  adjurations  of  ihe  multitude. 

As  the  chroniclers  lean  to  the  side  of  Ihe  Ncapolilan  Princes 

or  of  the  Count  of  Toulouse,  so  do  iheir  accounis  of  the 

L  event  dilTer  ;  the  former  asserting  that  Peter  sustained  mortal 

■iDJury  iu  the  fire;  the  latter  assuring  us  that    he  emerged 

KVafely,  with  but  one  or  [wo  slight  burns,  and  that  the  crowd 

'  enthusiastically  pressing   around    him   in    triumph,  he  -was 

thrown  down,  trampled  on,  and  injured  so  severely  that  he 

died  in  a  few  days,  asseverating  with  his  latest  breath  the 

.  truth  of  his  revelations-     Raymond  persisted  in  uphoUIing 

I  the  sanctity  of  liis  relic,  but  it  was  subseiiueiitly  lost.' 

1  after  ilie  efforts  of  Innocent  111.  [o  abolish  the 
I'Onleal,  and  while  the  canons  of  tlie  Council  of  Latcran  were 
I'Uitl  fresh.  Si.  Francis  of  Assist,  in  1119,  olTcred  himself  to  ihc 
l^aine%  for  the  jiropagaiion  of  ibe  failh.     In  his  missionary 

■  Fnlcher.  Conioi.  cap.  1. 1  Rululf.  Cadntncntis  cap.  c.,ci.,  cii.,cviil.i 

I.  de  Agilcs  (Bangars.  I.  150-16$).     The  UUer  wu  chaplain  of 

le  Count  of  TouluUK,  anj  aBnn  awcrtcr  □(  ihe  fluthcniidly  of  ihe  lance. 

tRe  relate*  wilh  ptide,  that  on  in  discovery  he  Uirrw  himself  into  the 

h  >ni)  kisicd  il  while  Ihe  point  only  had  as  yet  been  uncovcreil.    He 

aattd  likewUe  in  the  oiileal,  anil  delivered  Ihe  atljumiion  as  Peter 

puarti  the  ftonies :   "  Si  Ucus  omnipoiena  huic  bomini  loquutui  c^i  forte 

d  bcinn,  «(  beilos  Andm*  Lanceum  Dumlnieam  UHtendit  ci.  cum  ipitc 

Brigilanet,  innscat  l>.U  illosiu  per  ignciD.     Sin  nutcn  alilcr  eU,  ei  menda- 

■Ciain  eili  comlniranir  isle  rum  Uncca  quaoi  ponaliit  in  minibiu  luii." 

m\  de  Caen,  on  ilie  oihct  hand.  In  1 107  hecame  sccrelai;  10  ilie  chival- 

Kiu  TanLied,  and  thus  obtained  hi>  inforinatlun  frum  the  □ptKisitc  porty. 

HHe  la  very  ilediled  in  hii  aoimadvcnioiii  on  the  ditcaveren.    Fouldtci  dc 

n  diaplaln  to  Baldwin  I.  of  jKrualen.  and  teian>  imparlliit, 

augfx  uepticnt. 
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trip  to  the  East,  finding  the  Sultan  cieaf  to  his  proselyting 
eloquence,  he  proposed  to  test  the  truth  of  their  respective 
religions  by  entering  a  blazing  pile  in  company  with  some 
imams,  who  naturally  declined  the  perilous  experiment. 
Nothing  daunted,  the  enthusiastic  Saint  then  said  that  he 
would  traverse  the  flames  alone  if  the  Sultan  would  bind 
himself,  in  the  event  of  a  triumphant  result,  to  embrace  the 
Christian  religion  and  to  force  his  subjects  to  follow  the 
example.  The  Turk,  more  wary  than  the  Dane  whom  Poppo 
converted,  declined  the  proposition,  and  St.  Francis  returned 
from  his  useless  voyage  unharmed.*  The  honors  which  the 
unbelievers  rendered  to  their  self-sacrificing  guest  may  per- 
haps be  explained  by  the  reverence  with  which  they  are 
accustomed  to  regard  madmen. 

In  this  St.  Francis  endeavored  unsuccessfully  to  emulate 
the  glorious  achievement  of  Boniface,  the  Apostle  of  Russia, 
who,  according  to  the  current  martyrologies,  converted  the 
King  of  Russia  to  the  true  faith  by  means  of  such  a  bargain 
and  ordeal.'  It  is  a  little  curious  that  Peter  Cantor,  in  his 
diatribe  against  the  judgment  of  God,  presents  the  supposi- 
tion of  a  trial  such  as  this  as  an  unanswerable  argument 
against  the  system — the  church,  he  says,  could  not  assent  to 
such  an  experiment,  and  therefore  it  ought  not  to  be  trusted 
in  affairs  of  less  magnitude.' 

A  still  more  remarkable  attempt  to  perform  a  feat  of  this 
kind  occurred  at  a  much  later  period,  when  the  whole  sys- 
tem had  long  become  obsolete,  and  though  not  carried  into 
execution,  it  is  worthy  of  passing  notice,  as  it  may  be  said 
to  have  produced  results  affecting  permanently  the  destinies 
of  civilization.  When  at  the  close  of  the  fifteenth  century, 
Savonarola,  the  precursor  of  the  Reformation,  was  com- 
mencing at  Florence   the  career  which  Luther  afterwards 

*  RaynaUli  Annal.  Eccles.  ann.  1 219,  c.  56. 

«  Martyrol.  Roman.  19  Jun. — Petri  Damian.  Vit.  S.  Romualdi  c.  27. 

•  Petri  Cantor.  Verb.  Abbreviat.  cap.  Ixxviii.  (Patrol.  CCV.  229.) 
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I   accomjilished,  and  was  gradually  iliroiving  off  all  reverence 

'   for  the  infamous   Borgia,  wlio  llien  occupied  [lie  chair 

I   St.  Peier,  he  challenged  any  of  liis  adversaries  to  undergo 

with  him  the  ordeal  of  (ire,  to  test  ilie  truth  of  his  proposi- 

lions  that  the  Church  needed  a  thorough  reformation,  and 

ihat  the  excommimicalion  pronounced  against  him  by  the 

PoiMJ  was  null  and  void.     In  1497,  the  Franciscan  Francesco 

di  Piiglia,  an  ardent  opponent,  accepted  the  challenge,  but    , 

left  Florence  before  the  preliminaries  were  arranged.     On 

his  return,  in  the  following  year,  the  affair  was  again  taken 

lip,  but  the  principals  readily  found  excuses  to  devolve  the 

dangerous  office  on  enthusiastic  followers.     Giiiliano  Rondi- 

nelli,  another  Franciscan,  agreed  to  replace  his  companion, 

declaring  (hat  he  expected  to  be  burned  alive;  while  on  the 

other  side  the  ardor  was  so  great  that  two  hundred  and 

thirty-eight  Dominicans  and  numberless  laymen  subscribed 

X  request  to  be  |jermitted  to  vindicate  their  cause  by  triumph- 

anlty  undergoing  the  trial  unhurt,  in  place  of  Domenico  da 

Peschia,  who  had  been  selected  as  Savon,irola's  champion. 

At  length,  after  many  preliminaries,  the  Signiory  of  Florence 

assigned  the  7th  of  April,  1498,    for  the  experiment.     \a 

immense  platform  was  erected,  on  which  a  huge  pile  of  wood 

was  built,  charged  with  gunpowder  and  other  combustibles, 

and  traversed  by  a  narrow  passage,  throngh  which  the  cham- 

I  pious  were  10  walk.     All  Florence  assembled   to  see  the 

I   show  ;  but,  when  everything  was  ready,  quibbles  arose  about 

I  permitting  the  champions  tu  carry  crucifixes,  and  to  have 

the  sacrament  with  them,  about  the  nature  of  their  garments, 

ttnd  other  like  details,  in  disputing  over  which  the  day  wore 

awsy,  and  at  vespers  the  assemblage  broke  up  without  result. 

Each  party,  of  course,  accused  the  other  of  having  raised 

llie  difficulties  in  order  to  escape  the  ordeal ;  and  the  people, 

enraged  at  being  cheated  of  the  promised  exhibition,  and 

I   determined  to  have  coni|>ensation  for  it,  easily  gave  credit 

1  to  the  asst-nions  of  the  Franc ixcins,  who  stimulated  their  J 

I  ardor  by  atlirming  that  S.ivunarob  had  endeavored  tu  com 
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mit  the  sacrilege  of  burning  the  sacrament.  In  two  days  a 
tumult  was  thus  raised,  during  which  Savonarola's  convent 
of  San  Marco  was  attacked.  Notwithstanding  a  gallant  re- 
sistance by  the  friars,  he  was  taken  prisoner,  and  after  under- 
going frightful  tortures,  was  hanged  and  burned.  Thus  was 
repressed  a  movement  which  at  one  time  promised  to  re- 
generate Italy,  and  to  restore  purity  to  a  corrupted  Church.* 
It  will  be  observed  that  the  ordeal  of  fire  was  principally 
affected  by  ecclesiastics  in  church  affairs,  perhaps  because  it 
was  of  a  nature  to  produce  a  powerful  impression  on  the 
spectators,  while  at  the  same  time  it  could  no  doubt  in  many 
instances  be  so  managed  as  to  secure  the  desired  results  by 
those  who  controlled  the  details.  In  like  manner,  it  was 
occasionally  employed  on  inanimate  matter  to  decide  points 
of  faith  or  polity.  Thus,  in  the  question  which  excited  great 
commotions  in  Spain,  in  1077,  as  to  the  substitution  of  the 
Roman  for  the  Gothic  or  Mozarabic  rite,  after  a  judicial 
combat  had  been  fought  and  determined  in  favor  of  the 
national  ritual,  the  partisans  of  the  Roman  offices  continued 
to  urge  their  cause,  and  the  ordeal  of  fire  was  appealed  to. 
A  missal  of  each  kind  was  committed  to  the  flames,  and,  to 
the  great  joy  of  all  patriotic  Castilians,  the  Gothic  offices 
were  unconsumed.*     More  satisfactory  to  the  orthodox  was 

'  I  have  principally  followed  a  very  curious  and  characteristic  account 
of  the  "Sperimento  del  Fuoco,"  contained  in  a  Life  of  Savonarola  by  the 
P.  Pacifico  Burlamacchi,  given  by  Mansi  in  his  edition  of  the  Miscellanea 
of  Baluze,  I.  530  sqq.  Burlan>acchi,  as  a  disciple  and  ardent  follower  of 
the  reformer,  of  course  throws  all  the  blame  of  defeating  the  ordeal  on 
the  quibbles  raised  by  the  Franciscans,  while  the  Diary  of  Burchard,  mas- 
ter of  ceremonies  of  the  Papal  Chapel  to  Borgia  (Diarium  Curia?  Ro- 
mana?,  ann.  1498),  roundly  asserts  the  contrary.  Guicciardini  (Lib.  ill. 
cap.  vi.)  briefly  states  the  facts,  without  venturing  an  opinion,  except  that 
the  result  utterly  destroyed  the  credit  of  Savonarola,  and  enabled  his  ene- 
mies to  make  short  work  with  him. 

*  Ferreras,  Hist.  G^n.  d'Espagne,  trad.  d'JIermilly,  III.  245.  The  au- 
thenticity of  this  miracle  has  somewhat  exercised  orthodox  writers,  and 
Mabillon  states  that  the  earliest  authority  for  it  is  Roderic,  Archbishop 
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I  llie  result  of  a  similar  onleal  which  markc<I  ihe  oi>i'iiing  of 

r&t.  Dominic's  career  against  ihe  Albigcnscs.     In  a  dispuie 

%  with  somr  heretics  lie  wrote  out  his  argument  on  ihe  points 

I  of  failti,  and  gave  it  to  ihcm  for  exniiiination  and   reiily. 

w  That  night,  as  they  were  seated  around  ihe  hearth,  the  pAper 

1  was  produced  and  read,  when  one  of  them  proposed  that  it 

I  shonld  be  cast  into  the  ll;imes,  when,  if  it  remained  iincon- 

I  Biimcd,  they  wonUi  see  that  us  contents  were  true.     This    , 

I  was  promptly  done,  when  the  saintly  document  was  unhartn- 

One,  more  obstinate  than  the  rest,  asked  for  a  second 

|. and  then  for  a  third  trial,  with  the  same  tesnll.     'I'hc  per- 

I  verse  heretics,   however,   closed   their   hearts  against   the 

I  truth,  and  bound  themselves  by  oath  to  keep  the  affair  sc- 

I  Oct;  and  so  glorious  .1  victory  fur  the  Inic  fdith  would  have 

I  remained  unknown  but  for  the  indiscretion  of  one  of  them, 

f  B  knight,  who  had  a  covert  incliiiuiion  towards  orthodoxy.' 

I  A  somewhat  similar  instance  occurreit  in  Comitantinople,  as 

I  lotc  as  the  close  of  the  tbirtccnih  century,  when  Andronicus 

I II.,  on  his  accession,  found  the  city  torn  into  factions  rela- 

I  live  to  the  patriarchate,  arising  from  the  expulsion  of  Arse- 

l-tiius,  a  former  patriarch.     All  altempls  to  soothe  the  disscn- 

I  sions  proving  vain,  at  length  both  parties  agreed  to  write  out 

r  their  respective  stalenu-nis  and  arguiuenis,  and,  commlititig 

both  books  tu  die  flames,  to  abide  by  the  result,  each  side 

hoping  thai  its  manuscript  would  be  preserved  by  the  special 

interposition  of  Heaven.     The  ceremony  was  conducte<l 

with  imposing  state,  and,  (o  the  general  surprise,  both  books 

were  leduced  to  ashes.   Singularly  enough,  all  parties  united 

in  the  sensible  conclusion  that  Goil  had  thereby  commanded 

ibem  to  forget  their  dilTercnces,  and  to  live  in  peace.' 

of  Tolcilo.who  lluurulieil  Ui  the  middle  of  the  thirteenth  ccnlurr  (Pnxmi. 
ad  Vlt.  liTCfi.  Vtl.  No  io>.  If  iht*  In  >.(i.  It  uidy  thtw.  u,  how  laic  > 
jictiui]  ihr  tu|>rrMilii>ii  cxmdcit. 

■  tVt.  V«l.  Cemaii  HJM.  Alhifcnt.  cap.  in. 

*  Nicotih.  CiTgor.  Lib.  VI. 
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About  the  same  period  as  this  last  example,  Samaritan 
tradition  related  that  the  comparative  claims  of  Mt.  Gerizim 
and  Al-Qods  (Jerusalem)  as  the  sole  seats  of  Yahveh-worship 
were  settled  before  Nebuchadnezzar,  by  the  ordeal  of  fire, 
applied  respectively  to  the  Pentateuch  and  to  the  later  books 
of  the  Jewish  canon,  Sanballat  appearing  for  Ephraim,  and 
Zerubbabel  for  Judah.  The  later  books  were  promptly 
consumed,  but  the  law  of  Moses  emerged  twice  from  the 
flames  unhurt.  Zerubbabel,  in  despair,  then  spat  upon  some 
pages  of  the  index,  and  cast  the  Law  a  third  time  into  the 
fire,  when  the  leaves  thus  polluted  were  burnt,  but  the  book 
itself  leaped  unscathed  into  the  bosom  of  the  king,  who 
promptly  slew  the  representatives  of  Judah,  and  gave  an  un- 
hesitating verdict  in  favor  of  the  Samaritans.* 

Somewhat  irregular  as  a  judicial  proceeding,  but  yet  illus- 
trating the  general  belief  in  the  principles  of  the  ordeal  of 
fire,  was  an  occurrence  related  about  the  year  1220  by  Cae- 
sarius  of  Heisterbach  as  having  taken  place  a  few  years  be- 
fore in  Arras.  An  ecclesiastic  of  good  repute  decoyed  a 
goldsmith  into  his  house,  and  murdered  him  to  obtain  pos- 
session of  some  valuables,  cutting  up  the  body,  with  the 
assistance  of  a  younger  sister,  and  hiding  the  members  in  a 
drain.  The  crime  was  proved  upon  them,  and  both  were 
condemned  to  the  stake.  On  the  way  to  the  place  of  punish- 
ment, the  giil  demanded  a  confessor,  and  confessed  her  sins 
with  full  contrition,  but  the  brother  was  obdurate  and  im- 
penitent. Both  were  tied  to  the  same  stake;  the  brother  was 
promptly  reduced  to  ashes,  while  the  flames  were  deliciously 
cool  to  the  sister,  and  only  burnt  the  rope  with  which  she 
was  tied,  so  that  she  quietly  walked  down  from  the  pile. 
The  judges,  thus  convinced  of  her  innocence,  dismissed  her 
without  further  trouble.' 

In  India,  we  have  seen  the  ordeal  of  fire  resorted  to  by 

'  Chron.  Samaritan,  c.  xlv.   (Ed.  Juynboll,  I.ug.  Bat.  1 848,  p.  183.) 
2  Cscsar.  Heistcrbadi.  Dial.  Mirac.  Dist.  III.  c.  xv. 
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;  the  doubts  of  Rnma  as  lo  her  purity.     As 
braciised  in  modern  times  its  form  approaches  somewhat  the 
ToTdea!  of  the  burning  ploughshares.     A  trench  is  dug  nine 
|hands  in  li-ngih,  two  s|)ans   in  breadth,  and  one  span  in 
I^epth.    This  is  filled  with  peepul  wood,  which  is  then  set  on 
,  .ind  Ihc  accused  walks  into  it  with  bare  feet.'     A  more 
pliiimane  modifiralion  is  described  in  the  seventh  century  by 
fj  ioucn-Thsang  us  in  use  when  the  accused  was  too  tender 
undergo  the  trial  by  red-hot  iron.     He  simply  cast  into 
%Ac  flames  certain  flower-buds,  when,  if  they  o[>(:ned  their 
■leaves,  he  was  acquitted  ;  if  they  were  burnt  up,  he  was  con- 
emned.' 
'I'he  genuineness  of  relics  was  often  tested  in  [his  manner 
Why  exposing  them  lo  the  action  of  lire.     This  custom,  like 
jjthe  ordeal  itself  as  a  judicial  process,  finds  its  original  home 
Bin  the  East.     When,  for  instance,  the  sacred  tooth-relic  of 
Siiddha  was  carried  to  the  court  of  King  Pandu  at  Patali- 
lipuita,  and  its  holiness  was  tiuesiJoned  by  the  Niganlhas,  or 
lorshippers  of  Siva,  they  tested  it  by  casting  it  into  a  pit 
L  filled  with  glowing  charcoal  "bright  and  horrid  as  ihe  hell 
Roruva" — when  the  looih.  in  place  of  being  consumed   to 
ashes,  rose  out  of  the  (icry  mass  resting  on  a  lotus  tbe  site 
of  a  chariot-wheel.'    Even  Roman  unbelief  accepted  a  simi- 
lar faith  respecting  the  superfluous  thumb  which  ornamented 
the  right  foot  of  King   Pyrrhus,  the  touch  of  which  cured 
diseases  of  the  spleen,  and  which  remained  unlurmcd  on  the 
■funeral  pyre  which  consumed  the  rest  of  his  body  to  ashes. 
The  indestructible  supplementary  member  was  thereupon  in- 
tioscd  in  a  casket,  and  reverently  placed  in  a  temple — the 
|first  tclic,  probably,  oti  record  in  the  western  world,*    At 
Slow  early  an  age  Christianity  adopted  the  belief  which  led  to 

■  All  Ibrnhlm  KhoD  (Aiialiv  Kewarchn,  1.  J90). 
•  WlHwIvrS  Hi-.t.  al  lii-liji.  \U.  I61. 

»  DaUiavanin,  «h»p.  JU.  JI-IJ.  (Sir  M.  Coomara  Swftmy's  tmnilaiion, 
.  .nfluD,  1S74, 1 

inii  Hi«.  Naltir,  L.  VII.  c.  ii. 
*4 
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this  is  manifested  by  the  story  of  the  swaddling-cloth  of 
Christ  in  one  of  the  apocryphal  Gospels.  The  Virgin,  being 
unable,  on  account  of  poverty,  to  make  a  return  for  the  offer- 
ings of  the  Magi  who  came  to  worship  the  infant  Saviour, 
presented  them  with  one  of  his  swaddling-bands.  On  their 
return  they  placed  it  in  the  sacred  fire  of  their  altar,  and 
though  the  flames  eagerly  embraced  it,  they  left  it  unharmed 
and  unaltered,  whereupon  the  Magi  venerated  it,  and  laid  it 
away  among  their  treasures.^ 

Numerous  instances  of  this  superiority  of  relics  to  fire  are 
narrated  by  the  pious  chroniclers  of  the  middle  ages.  In 
1015  some  monastic  pilgrims,  hospitably  received  at  Monte 
Cassino  on  their  return  from  Jerusalem,  offered  at  the  shrine 
of  St.  Benedict  a  fragment  of  the  towel  with  which  the  Sa- 
viour had  washed  the  feet  of  his  disciples.  Some  of  the 
monks,  being  incredulous,  placed  it  on  burning  coals,  when 
it  turned  fiery  red,  but,  on  being  removed,  returned  to  its 
original  color,  and  all  doubts  as  to  its  authenticity  were  dis- 
pelled.* When,  in  1065,  the  pious  Egelwin,  Bishop  of  Dur- 
ham, miraculously  discovered  the  relics  of  the  holy  martyr 
King  Oswyn,  he  gave  the  hair  to  Judith,  wife  of  Tosti,  Earl 
of  Northumberland,  and  she  with  all  reverence  placed  it  on 
a  raging  fire,  whence  it  was  withdrawn,  not  only  uninjured, 
but  marvellously  increased  in  lustre,  to  the  great  edification 
of  all  beholders.'  A  similar  miracle  attested  the  sanctity  of 
King  Olaf  the  Saint,  of  Norway,  when  his  hair  was  laid  on 
a  pan  of  live  coals,  consecrated  by  Bishop  Grimkel,  to  satisfy 
the  incredulity  of  Queen  Alfifa.*  Guibert  de  Nogent  like- 
wise relates  that,  when  his  native  town  became  honored  with 
the  possession  of  an  arm  of  St.  Arnoul,  the  inhabitants,  at 
first  doubting  the  genuineness  of  the  precious  relic,  cast  it 

>  Gospel  of  ihe  Infancy,  iii. 

*  Chron.  Casininsis  Lib.  11.  c.  xxxiv. 

3  Mauhew  of  Westminster,  Ann.  1065. 

*  Olaf  llaraldss.  Saga,  ch.  258.  (Laing's  Heimskringla,  II.  349.) 
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tintn  tile  flames;  when  tt  vtntlicited  iis  santtitj",  not  only  hy 
Ktieing  fire-proor,  but  also  by  Iea[ting  briskly  away  from  the 
^coals,  testimony  which   was  held   to  be   incontrovertible.' 
^The  histurbn  o(  the  monastery  of  Andres  iiiforms  us  that 
,  1084  Ihe  Kmg-losi  remains  of  the  holy  virgin  Ro* 
ruda  were  miraculously  found,  and   Baldwin  I.,  Count  of 
^Guisnes,  desired  to  take  the  sai  red  treasure  to  his  town  of 
,  it  refused  to  be  removed  until  he  proposed  to  place 
■it  on  a  wagon,  and  allow  a  team  of  oxen  to  be  divinely  guided 
I  to  tlic  spot  where  the  saint  desired  to  rest.     This  was  accord- 
ingly done,  and  the  oxen  carried  the  relics  to  a  little  chapel 
^dedicated  to  St.  Medard,  where  Meps  were  immediately  taken 
fto  found  an  abbey.     The   Seigneur  of  Andres,  however, 
Baldwin  Bochard,  on  whose  lands  the  chapel  lay,  foreseeing 
Bxtiai  a  powerful  monastery  would  be  a  troublesome  neighbor, 
R«nd  being  an  irreligious  man,  circulated  defamatory  libels 
Vinipiigning  the  authentic ity  of  the  relics,  and  finally  persuaded 
KCoimt  Balduin  to  liave  lliem  tested  by  the  ordeal  of  (tre. 
BThis  was  accordingly  done,  and  the  genuineness  of  the  holy 
Ktcmains  was  proved  to  Ihe  satisfaction  of  all.     Bochard  and 
fkis  descendants  continued  inveicrately  hostile  to  St.  Kotnida 
Hnd  her  monks,  but  all,  without  exception,  were  compelled, 
tkpon  their  death-beds,  to  contribute  a  portion  of  their  6iib> 
ince  to  her  liouor,' 


ORDKAL   OF   COLD  WATER. 

The  cold-water  ordeal  (JudUium  aqua  /rfgidai)  differed 
rom  noott  of  its  congeners  in  requiring  a  miracle  to  convict 
ihe  accwed.  as  in  the  natural  order  of  things  he  escaped. 
%c  preliminary  solemnities,  fasting,  prayer,  and  religious 
,  were  similar  to  those  already  described;  holy  water 
loinetimcs  was  given  to  the  accused  to  drink ;  the  reservoir 

'  Cuibcn.  Nuvlogciit.  .le  Vita  ma.  U1>.  ill.  cap,  nii. 

■  Chciin.  Audrentii.  Maii»t.  (D'Achccy  S|HciJi^.  II.  7S1.J 
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of  water,  or  pond,  was  then  exorcised  with  formulas  ex- 
hibiting the  same  combination  of  faith  and  impiety,  and  the 
accused,  bound  with  cords,  was  lowered  into  it  with  a  rope, 
to  prevent  fraud  if  guilty,  and  to  save  him  from  drowning 
if  innocent.*  According  to  Anglo-Saxon  rule  the  length  of 
rope  allowed  under  water  was  an  ell  and  a  half;*  but  in 
process  of  time  nice  questions  arose  as  to  the  precise 
amount  of  submergence  requisite  for  acquittal.  Towards  the 
close  of  the  twelfth  century  we  find  that  some  learned  doc- 
tors insisted  that  sinking  to  the  very  bottom  of  the  water  was 
indispensable;  others  decided  that  if  the  whole  person  were 
submerged  it  was  sufficient ;  while  others  again  reasoned 
that  as  the  hair  was  an  accident  or  excrement  of  the  body, 
it  had  the  privilege  of  floating  without  convicting  its  owner, 
if  the  rest  of  his  body  was  satisfactorily  covered.' 

The  basis  of  this  ordeal  was  the  belief,  handed  down 
from  the  primitive  Aryans,  that  the  pure  element  would  not 
receive  into  its  bosom  any  one  stained  with  the  crime  of  a 
false  oath,  another  form  of  which  is  seen  in  the  ancient 
superstition  that  the  earth  would  eject  the  corpse  of  a  crim- 
inal, and  not  allow  it  to  remain  quietly  interred.  The 
manner  in  which  the  church  reconciled  it  to  orthodoxy  is 
clearly  set  forth  by  Hincmar:  **He  who  seeks  to  conceal  the 
truth  by  a  lie  will  not  sink  in  the  waters  over  which  the 
voice  of  the  Lord  hath  thundered ;  for  the  pure  nature  of 
water  recognizes  as  impure,  and  rejects  as  incompatible, 
human  nature  which,  released  from  falsehood  by  the  waters 
of  baptism,  becomes  again  infected  with  untruth.'**  The 
baptism  in  the  Jordan,  the  passage  of  the  Red  Sea,  and  the 

*  Hincmar.  de  Divert.  Lothar.  Interrog.  vi.  It  may  readily  be  sup- 
pK)sed  that  a  skilful  management  of  the  rope  might  easily  produce  the 
appearance  of  floating,  when  a  conviction  was  desired  by  the  priestly 
operators. 

*  L.  itthelstani  i.  cap.  xxiii. 

'  Petri  Cantor.  Verb.  Abbreviat.  cap.  Ixxviii.  (Patrol.  CCV.  233.) 

*  De  Divert.  Lothar.  Intcnog.  vi. 


crowning  judgmciii  of  tlie  l»cliif;e,  were  freely  aildntcil  hi 
siipjiurt  of  lliis  tlieory.  though  thi-se  latter  were  in  direct  con- 
tradiction lo  it;  and  the  most  figurative  Ijngufigc  was  boldly 
emjiloyed  to  give  some  show  of  probability  lo  the  results 
expected.  Thus,  in  St.  Dunstan's  elaborate  focipiila,  the 
prayer  offered  over  the  water  meta|>horirally  adjures  the 
Supreme  Being — "Let  nol  the  water  receive  the  body  of 
him  who,  released  from  Ihc  weight  of  goodness,  is  upborne 
by  Ihe  wind  of  iniquity  !"' 

Jn  India  ihc  simpUcily  of  this  form  of  onleol  lias  been 
ciitioii.ily  varied.     As  described  in  the  seventh  century  by 
the  Buddhist  pilgrim  lliouen  Thsang,  the  accused  was  fast- 
ened itito  one  sack  and  a  stone  in  another.     The  two  sacks 
were  then  lied  together,  and  thrown  into  a  deep  running 
stream,  when  if  the  man  sank  and  the  stone  rose  he  was  pro- 
nounced guilty,  while  if  the  stone  sank  and  the  man  rose  he 
,   was  absolved.'    According   to  the   code   of  Vajnavalkya, 
Ktlie  irial  is  rather  one  of  endurance.     The  patient  stands 
■  in  water  up  to  his  middle,  facing  the  East,  catches  hold 
l.of  the  thighs  of  a  Biahman  standing  wlih  him,  and  utters 
pit  adjuration   "  Preserve  nie,  O  Varuna,  by  declaring  the 
truth  I"       He  dives  under,  while  simulianeonsly  an  arrow 
lOf  reed  without  a  head  is  shot  from  a  bow,   io6  fingers' 
-breadth  in  length,  and  if  he  coii  remnin  under  water  until 
row  is   picked   up  and  brought  back,   he  gains  his 
Vajnavalkya  says  this  form  of  ordeal  was  only  used 
An  the  Sudrus,  or   lowest  cosle,  while  the  Ayecn  Akbery 
xaks  of  it  as  confined  to  Ihc  Vaisyaa,  or  caste  of  husband- 
icn  and  tncrehants.* 
AltUough,  as  we  have  seen,  the  original  cold  water  ordeal 

•  tWoS.  Doininiii  IX.roU:ni,  (Baliiw  11.  650.) 
'    1  WhiKlciMlM.  of  Initio,  III.  3(>3. 

•  Vajiuvalkjta  (Ak,  Ru-imrclio,  I.  401-4). — Ayeen  Akliciy,  II.  497. — 
e  UDiniiiDnanl  vsrialiuna  In  deuib  arc  given  b}  All  Ilinhini  Khan 

I.  RcMXcUn,  I.  ligoi. 
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in  India,  as  described  by  Manu,  was  precisely  similar  to  the 
European  form,  inasmuch  as  the  guilty  were  exi:)ected  to 
float  and  the  innocent  to  sink,  and  although  in  this  shape  it 
prevailed  everywhere  throughout  Europe,  and  its  tenacity  of 
existence  rendered  it  the  last  to  disappear  in  the  progress  of 
civilization,  yet  it  does  not  make  its  appearance  in  any  of 
the  earlier  codes  of  the  Barbarians.  The  first  allusions  to  it 
occur  in  the  ninth  century,  and  it  was  then  so  generally  re- 
garded as  a  novelty  that  documents  almost  contemporaneous 
ascribe  its  invention  to  the  popes  of  that  period.  One  story 
is  that  when  Leo  III.  fled  in  799  from  his  rebellious  subjects 
to  Charlemagne,  and  returned  to  Rome  under  the  latter's 
protection,  the  cold  water  ordeal  was  introduced  for  the 
purpose  of  trying  the  rebels.'  Another  version  asserts  that 
Eugenius  II.  who  occupied  the  pontifical  throne  from  824  to 
827  invented  it  at  the  request  of  Louis-le-Debonnaire,  for  the 
purpose  of  repressing  the  prevalent  sin  of  perjury.'  It  is 
further  worthy  of  note  that  St.  Agobard,  Archbishop  of 
Lyons,  in  his  treatises  against  the  judgments  of  God,  written 
a  few  years  before  the  accession  of  Eugenius,  while  enume- 
rating and  describing  the  various  methods  in  use  at  the  time, 
says  nothing  about  that  of  cold  water.'  But  for  the  evidence 
of  its  pre- existence  in  the  East,  wc  therefore  should  be  justi- 
fied in  assuming  that  it  was  an  innovation  invented  by  the 
church  of  the  ninth  century.* 

At  first,  its  revival  promised  to  be  but  temporary.     Only 

'  Canciani  Legg.  Barbar.  T.  I.  pp.  282-3. 

'  Baluze  II.  646.  —  Mabillon  Analect.  pp.  161-2  {ap»  Cangium). — 
Muratori  Antiq.  Ital.  Diss.  38. — Jureti  Observat.  ad  Ivon.  Epist.  74. 

'  Lib.  adv.  L.  Gundobadi  cap.  ix. — Lib.  contra  Judic.  Dei,  c.  i. 

*  Arguments  for  its  earlier  use  in  Europe  have  been  drawn  from  certain 
miracles  related  by  Gregory  of  Tours  (Mirac.  Lib.  1.  c.  69-70),  but  these 
relate  to  innocent  persons  unjustly  condemned  to  drowning,  who  were 
preserved,  and  therefore  these  cases  have  no  bearing  on  the  matter.  The 
Epistle  in  Gratian  (C.  Mennam  caus.  2,  q.  5)  ascril)cd  to  Gregory  T.  has 
long  since  been  restored  to  its  true  author,  Alexander  IT.  (Epi?>t.  122.) 
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tnrs  after  its  inlroiluclion,  It  was  ciiiidemiied  liy 
Louis-le  IX-boiinairc  at  the  Council  at  Worms,  in  829;  its 
use  was  stricily  prohibiietl,  and  ihc  "missi  dominici"  were 
inBinicIed  to  see  that  the  order  was  carried  into  elTcct, 
regulations  which  were  repealed  by  the  Emperor  l^iliair, 
son  or  Louis.'  These  inierdictions  were  of  little  avail.  The 
ordeal  found  favor  wiih  popular  siiperstiiion,  and  Hincmar 
Bcontetits  himself  with  remarking  that  the  iin|>erial  prohibition 
pas  not  confirmed  by  the  canons  of  authoritative  councils.' 
"he  trial  by  told  water  spread  rapidly  ihruiighout  Europe. 
J  by  all  the  continental  races  it  w.is  placed  on  an  equal 
footing  with  the  other  forms  of  nrde.il.  Among  the  Anglo- 
Saxons,  indeed,  its  employment  lias  been  called  in  (iiie^ition 
by  some  modern  writers;  but  the  Dooms  of  Elhelstan,  and 
|3>e  formula  of  St.  Dunstan  of  Canterbury,  already  <iuoted, 
tufficiently  manifest  its  existence  in  England  before  (he 
iConfiuest,  while  as  late  as  the  close  of  the  twelfth  century 
i  use  would  seem  lo  have  been  almost  universal.  The 
ssiies  of  Ckrenilon  in  1 166,  confirmed  at  Northampton  in 
1^176,  direct  an  inquest  lo  be  held  in  each  shire,  and  all  who 
fire  indicted  for  murder,  robbery,  harboring  of  malefactors, 
md  other  felonies  are  to  be  at  once,  without  further  trial, 
Ased  through  the  water  ordeal  lo  determine  their  guilt  or 
Innocence.^ 

The  water  ordcais,  both  hot  and  cold,  were  stigmatized 
I  plebeian  from  an  early  period,  as  the  red-hot  iron  and  the 
iiml  were  patrician.     Thus  Hincmar,  in  the  ninth  century, 
llllludes  lo  the  former  as  applicable  lo  persons  of  servile  con- 
dition ;'  a  constitution  of  ihe  Emperor  St.  Henry  II.,  about 


I  OpiL  Woimat.  Ann,  819,  Til.  11.  t^^.  12 
I.  I..  I  31- 

■  Vt  DiviiTl.  tjilbai.  Inicnog.  vL 

■  A*NM  facta  apud  Clannitatic  )j  t,  1  — A> 
■(GcM  Hvnrici  11.  T.  tl.  p.  olii  i  T.  1   p.  ii 

•  Opiue.  *Jv.  Kinnnar,  Lauilun.  cap.  xtiii. 
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A.  D.  icoo,  in  the  Lombard  law,  has  a  similar  bearing;*  an 
Alsatian  document  in  the  eleventh,*  and  the  laws  of  Scotland 
in  the  twelfth  century,  assume  the  same  position ;'  and  Glan- 
ville  at  the  end  of  the  twelfth  century  expressly  asserts  it.* 
This,  however,  was  an  innovation;  for  in  the  earliest  codes 
there  was  no  such  distinction,  a  provision  in  the  Salic  law 
prescribing  the  ceneuniy  or  hot-water  ordeal,  even  for  the 
Antrustions,  who  constituted  the  most  favored  class  in  the 
state.*  Nor  even  in  later  times  was  the  rule  by  any  means 
absolute.  In  the  tenth  century,  Sanche,  Duke  of  Gascony, 
desirous  of  founding  the  monastery  of  Saint  Sever,  claimed 
some  land  which  was  necessary  for  the  purpose,  and  being 
resisted  by  the  possessor,  the  title  was  decided  by  reference 
to  the  cold-water  ordeal."  In  1027,  Welf  II.,  Count  of 
Altorf,  ancestor  of  the  great  houses  of  Guelf  in  Italy  and 
England,  having  taken  part  in  the  revolt  of  Conrad  the 
Younger  and  Ernest  of  Suabia,  was  forced  by  the  Emperor 
Conrad  the  Salic  to  prove  his  innocence  in  this  manner.^ 
This  may  have  been,  perhaps,  intended  rather  as  an  humilia- 
tion than  as  a  judicial  proceeding,  for  Welf  had  been  guilty 
of  great  excesses  in  the  conduct  of  the  rebellion ;  but  about 
the  same  period  Othlonus  relates  an  incident  in  which  a  man 
of  noble  birth  accused  of  theft  submitted  himself  to  the  cold- 

*  L.  Longobard.  Lib.  \.  Tit.  ix.  J  39. 

«  Recess.   Convent.  Alsat.  anno  105 1,  2  6.     (Goldxst.  Constit.  Imp. 
II.  48.) 

*  Rcgiam  Majestatem  Lib.  iv.  cap.  iii.  J  4. 

*  De  Legg.  Angliie  Lib.  XI v.  cap.  i. 

There  may  be,  however,  some  question  as  to  this.     In  1177  ^  citizen  of 
London  who  is  qualified  as  "  nobilissimus  et  ditissimus,"  accused  of  rob- 
bery, was  tried  l)y  the  water  ordeal,  and  on  l>eing  found  guilty  offered 
Hcnr)'  IL  five  hundred  marks  for  a  pardon.     The  dazzling  bribe  was  re- 
fused, and  he  was  duly  hanged. — Gesta  Henrici  II.  T.  I.  p.  156. 

*  Text.  Herold.  Tit.  Lxxvi. 

6  Mazure  et  Hatoulet,  Fors  de  Beam,  p.  xxxi. 

7  Conrad.  Ursperg.  sub  Lothar.  Saxon. 
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^«ratcr  ordeal  as  a  maitei-  oT  course;'  and  we  find,  nearly  two 
^jCenUiries  Uiier,  when  all  llie  vulgar  onlcals  were  falling  into 
^disuse,  Ihe  water  ordeal  et<tablished  among  llie  nobles  of 
^Southern  Germany,  as  ihe  modeof  deiiditig  doubtriil  claims 
on  ficrs,  and  in  Nonliern  Germany,  for  the  sculcincnt  of 
conflicting  tiilts  to  land.' 

In  loSj,  during  ihe  deadly  struggle  between  the  Empire 

nnci  the  I'apacy,  as  ficrsonified  in  Henry  IV.  and  Hildebrand, 

the  imperialists  related  with  great  delight  that  some  of  the 

leading  prelates  of  the  Papal  court  iubmiued  the  cause  of 

I  their  chief  to  this  ordeal.     After  a  three  clays'  fast,    and 

I  proper  benediction  of  the  water,  they  placed  in  it  a  boy  to 

1  represent  the  Emperor,  when  to  their  horror  he  sanic  like  a 

On  referring  the  result  lo  Hildebrand,  he  ordered 

I  repetition  of  the  experiment,  which  was  attended  with  the 

!  result.     Then,  throwing  him  in  as  a  rcpreseniative  of 

the  Pope,  he  obstinately  floated  during  two  trials,  in  spite  of 

4^11  efforts  to  force  him  under  the  surface,  and  an  oath  was 

K-exacted  from  all  concerned  to  maintain  inviolable  secrecy  as 

t>  tlie  unexpected  result.' 

Perhaps  the  most  extensive  instance  of  the  application  of 

t  form  of  ordeal  was  that  pro|iosed  when  the  sacred  ves- 

lets  were  stolen  from  thecathedraUhiirch  of  lAon,as  related 

<f  a,  contemporary.     At  a  council  convened  on  the  subject. 

Master  Anselm,  the  must  learned  doctor  of  the 

1  that,  in  imitation  of  the  plan  adopted  by  Joshua  at 
iJertcho,  a  yont>g  child  should  be  taken  from  each  parish  of 
e  town  and  be  tried  by  immersion  in  consecrated  v 
om  each  house  of  the  parish  which  should  be  found  guilty, 
Rvtot her  child  should  be  chosen  to  undergo  the  same  process. 
■When  the  house  of  the  criminal  should  thus  be  discovered, 


■  Quidam   illutlria  vir. — <>(hlun.   d(    Mirau.   quoil   i 
IfMli^e'k  PoiKil.  '1'.  140.  |i.  141.) 

■  Jnm  FcuiL  Ataman.  csj>,  l»rii.  {  1. — Jur.  rn>v.  Suun.  Lib.  I 
tl. 
»  MS.  Drit.  Mas.  -|uo(cd  by  Pcr'.i  in  Huio.  hlaviniw.  L 
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all  its  inmates  should  be  submitted  to  the  ordeal,  and  the 
author  of  the  sacrilege  would  thus  be  revealed.  This  plan 
would  have  been  adopted  had  not  the  frightened  inhabitants 
rushed  to  the  Bishop  and  insisted  that  the  experiment  should 
commence  with  those  whose  access  to  the  church  gave  them 
the  best  opportunity  to  perpetrate  the  theft.  Six  of  these 
latter  were  accordingly  selected,  among  whom  was  Anselm 
himself.  While  in  prison  awaiting  his  trial,  he  caused  him- 
self to  be  bound  hand  and  foot  and  placed  in  a  tub  full  of 
water,  in  which  he  sank  satisfactorily  to  the  bottom,  and 
assured  himself  that  he  should  escape.  On  the  day  of  trial, 
in  the  presence  of  an  immense  crowd,  in  the  cathedral  which 
was  chosen  as  the  place  of  judgment,  the  first  prisoner  sank, 
the  second  floated,  the  third  sank,  the  fourth  floated,  the 
fifth  sank,  and  Anselm,  who  was  the  sixth,  notwithstanding 
his  previous  experiment,  obstinately  floated,  and  was  con- 
demned with  his  accomplices,  in  spite  of  his  earnest  protes- 
tations of  innocence.' 

Although  the  cold-water  ordeal  disappears  from  the  statute- 
book  in  civil  and  in  ordinary  criminal  actions  together  with 
its  kindred  modes  of  purgation,  there  was  one  class  of  cases 
in  which  it  maintained  its  hold  upon  the  popular  faith  to  a 
much  later  period.  These  were  the  accusations  of  sorcery 
and  witchcraft  which  form  so  strange  a  feature  of  medieval 
and  modern  society ;  and  its  use  for  this  purpose  may  appa- 
rently be  traced  to  various  causes.  For  such  crimes,  drown- 
ing was  the  punishment  inflicted  by  the  customs  of  the 
Franks,  as  soon  as  they  had  lost  the  respect  for  individual 
liberty  of  action  which  excluded  personal  punishments  from 
their  original  code;'  and  in  addition  to  the  general  belief 
that  the  pure  element  refused  to  receive  those  who  were 
tainted  with  crime,  there  was  in  this  special  class  of  cases  a 

'  Hermann,  de  Mirac.  S.  Marine  Laudun.  Lib.  ill.  cap.  28. 
«  Lodharius  .  .  .  Gcrbergam,  more  maleficorum^  in  Arari  mcrgi  pra> 
cepit. — Nithardi  Hist.  Lib.  i.  Ann.  834. 
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Ifidely  spread  superstition  that  adepts  in  sorcery  and  magic 
1  their  siiecific  gravity.  Pliny  menlions  a  race  of  en- 
ihanlers  on  the  Euxine  who  were  lighter  than  water — "  cos- 
km  prsetcrea  non  posse  mergi  ne  veste  qiiidam  degravalos  ;'" 
ind  Stephatiiis  Byzantinus  describes  ihe  inhabitants  of  Thebe 
S  magicians  who  could  kill  with  their  breath,  and  Hoated 
^hen  thrown  into  the  sea.'  To  the  concurrence  of  these 
lotions  we  may  attribute  the  fact  th^rwhen  ihe  cold-water 
rdeal  was  abandoned,  in  the  thirteenth  century,  as  a  judi- 
ial  practice  in  ordinary  cases,  it  still  maintained  its  place 
special  mode  of  trying  those  unfortunate  persons  whom 
their  own  folly,  or  the  malice  and  fears  of  their  neighbors, 
minted  out  as  witches  and  sorcerers.'  No  less  than  a  him- 
jdretl  years  after  the  efforts  of  Innocent  III.  had  virtually 
1  an  end  to  all  the  other  forms  of  vulgar  ordeals,  we 
Ifld  Louis  Hiilin  ordering  its  employment  in  these  cases.* 
'  Al  length,  however,  it  fell  into  desuetude,  until  the  suiJcr- 
slitious  panic  of  witchcraft  which  look  possession  of  the 
popular  mind  caused  its  revival  in  the  second  half  of  the 
.sixteenth  century.  In  1487,  Sprcngcr,  while  treating  of 
LjKVcry  possible  detail  concerning  witchcraft  and  its  prosecu- 
,  and  alluding  to  the  red-hot  iton  ordeal,  makes  no 
rence  whatever  to  cold  water  or  to  the  faculty  gf  lloal- 
tog  possessed  by  witches,  thus  showing  that  it  had  passed 
wmplctcly  out  of  remembrance  as  a  test  in  these  cases,  both 
npularty  and  judicially.'  In  1564,  Wier  discusses  it  as 
^ough  it  were  in  ordinary  use  in  WcMern  Germany,  and 

■  ninil  XMur.  Wuiar.  L.  vii.  c.  u. 

■  Ameillioii,  lit  I'Ei'Toivc  dc  VVau  Fr»>ilc. 
I  *  la  e«>licr  limes,  vitious  oiliet  modci  of  jiroof  were  haMlually  rcwricd 

Ainuiig  ibt  LoRibarls,  King  Rutliarih  |>icri;tihr<l  (he  joilicial  conital 

.  Loft|[obanl.  l.ib,  i,  Til.  xVi.  {  a).     The  .Anglo-Siuons  |.Eiht-ln.in. 

1.)  direct  >h«  Iriple  orrWI,  which  wan  either  rtMml  Itaa  at  txilliiig 

egesi.  tjiilnvld  HniinI  («/,  CanE'U'i)- 
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mentions  a  recent  case  wherein  a  young  girl  falsely  accused 
was  tested  in  this  manner  and  floated,  after  which  she  was 
tortured  until  the  executioner  himself  wondered  at  her  power 
of  endurance.  As  no  confession  could  be  extracted,  she 
was  discharged,  which  shows  how  little  real  confidence  was 
reposed  in  the  ordeal.*  Twenty  years  later,  Scribonius, 
writing  in  1583,  speaks  of  it  as  a  novelty,  but  Neuwald  as- 
sures us  that  for  eightetn  years  previous  it  had  been  generally 
employed  throughout  Westphalia,*  and  in  1579  Bod  in  alludes 
to  it  as  a  German  fashion  which,  though  he  believes  in  its 
efficacy,  he  yet  condemns  as  savoring  of  magic'  The  crime 
was  one  so  difficult  to  prove  judicially,  and  the  ordeal  offered 
so  ready  and  so  satisfactory  a  solution  to  the  doubts  of  timid 
and  conscientious  judges,  that  its  resuscitation  is  not  to  be 
wondered  at.  The  professed  Demonographers,  Bodin, 
Binsfeld,  Godelmann,  and  others,  opposed  its  revival  for 
various  reasons,  but  still  it  did  not  lack  defenders.  In  1583, 
Scribonius,  on  a  visit  to  Lemgow,  saw  three  unfortunates 
burnt  as  witches,  and  three  other  women,  the  same  day, 
exposed  to  the  ordeal  on  the  accusation  of  those  executed. 
He  describes  them  as  stripped  naked,  hands  and  feet  bound 
together,  right  to  left,  and  then  cast  upon  the  river,  where 
they  floated  like  logs  of  wood.  Profoundly  impressed  with 
the  miracle,  in  a  letter  to  the  magistrates  of  Lemgow  he 
expresses  his  warm  approbation  of  the  proceeding,  and  en- 
deavors to  explain  its  rationale,  and  to  defend  it  against 
unbelievers.  Sorcerers,  from  their  intercourse  with  Satan, 
partake  of  his  nature ;  he  resides  within  them,  and  their 
human  attributes  become  altered  to  his ;  he  is  an  imponder- 
able spirit  of  air,  and  therefore  they  likewise  become  lighter 

'  Wicri  (le  PruL'stigiis  Doemonum  pp.  589,  581. 

*  Scril)onii  Epist.  de  Exam.  Sajjarum.  Newald  Exegesis  Purgat.  Saga- 
rum.  These  tracts,  together  with  Rickius's  *•  Defensio  ProUa.'  Aquit 
Frigidiv,"  were  reprinted  in  1 686  at  l-eipsic,  in  I  vol.  410. 

•  Ue  Magor.  Da^monomania,  Basil.  1 581,  pp.  372,  385. 
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water.     Two  years  later,  Hermann  Neuwald  published 

tract  in  answer  10  this,  gravely  confuting  the  argumenis 

vanccd  by  Scriboniiis,  who,  in  1588,  returned  to  the  attack 

'ith  a  larger  and   more  elaborate    treatise  in   favor  of  the 

ordeal.     Shortly  after  this,  Bishop  Binsfcld,  in  his  exhaiist- 

rk  on  witchcraft,  states  that  the  process  was  one  in 

comnion  tise  throughout  Westphalia,  and  occasionally  em- 

»loyed  in  ihe  Rhinelonds.     He  condemns  it,  however,  on 

fthc  score  of  superstition,  and  the  prohibition  of  all  ordeals 

ly  the  Popes,  and  concludes  that  any  judge  making  use  of 

any  one  believing  in  it,  is  guilty  of  mortal  sin.    Rejcet- 

ig  the  explanation  of  ScribonJus,  he  argues  that  the  Ooaling 

»f  Ihe  wilch  is  caused  by  the  direct  interposition  of  the  Devil 

himself,  who  is  willing  to  sacrifice  a.  follower  occasionally 

in  order   to  damn    the   souls    of  those  who  participate  in 

a  practice  condemned  by  the  church.'     Wier,  who  denied 

witchcraft,  while  believing  in  the  active  interposition  of  the 

argues  likewise  that  those  who  Roat  are  borne  up  by 

lemons,  but  he  attributes  it  to  their  desire  to  confirm  the 

ipular  illusions  concerning  witchcraft.'    Another  demon- 

;raphcr  of  the  period,  Godelmann,  does  not  hesitate  to  say 

at  any  judge  resorting  to  this  mode  of  proof  rendered  him- 

■If  liable  to  a  retaliatory  action ;  and  he  substantiates  hia 

ipinion  as  to  the  worthlessness  of  the  trial  by  a  case  within 

lis  own  experience.     In  1588  he  was  travelling  from  Prussia 

Livonia,  when  at  the  castle  of  a  great  potentate  his  host 

[bappcned  to  mention  that  he  had  condemned  a  most  wicked 

itch  to  be  burnt  the  next  day.     Godelmann.  desirous  to 

[kaov  whether  the  proof  could  be  relied  on.  asked  whether 

|thc  water  ordeal  had  been  tried,  and  on  being  answered  in 

jthe  negative,  urged  the  experiment.    His  request  was  granted. 


li  Trwri.  dc  Confas.  Mnltfic.  pp.  1S7-94  (E<l.  li 
u  lbs  iimorecling  WIS  unUwrul,  cunrcstioni  uliUtnci 

l-.  cll.  I..  5X9. 
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and  the  witch  sank  like  a  stone.  Subsequently  the  noble 
wrote  to  him  that  he  had  tried  it  with  six  other  indubitable 
witches,  and  that  it  had  failed  with  all,  showing  that  it  was  a 
false  indication,  which  might  deceive  incautious  judges.* 
Oldenkop,  on  the  other  hand,  relates  that  he  was  present 
when  some  suspected  women  were  tried  in  this  manner,  who 
all  floated,  after  which  one  of  the  spectators,  wholly  innocent 
of  the  crime,  to  satisfy  the  curiosity  of  some  nobles  who  were 
present,  allowed  himself  for  hire  to  be  tied  and  thrown  in, 
when  he  likewise  floated  and  could  not  be  made  to  sink  by 
all  the  eff'orts  of  the  officiating  executioner.'  In  1594,  a  more 
authoritative  combatant  entered  the  arena — Jacob  Rickius,  a 
learned  jurisconsult  of  Cologne,  who,  as  judge  in  the  court 
of  Bonn,  had  ample  opportunity  of  considering  the  question, 
and  of  putting  his  convictions  into  practice.  He  describes 
vividly  the  perplexities  of  the  judges  hesitating  between  the 
enormity  of  the  crime  and  the  worthlessness  of  the  evidence, 
and  his  elaborate  discussions  of  all  the  arguments  in  favor  of 
the  ordeal  may  be  condensed  into  this:  that  the  offence  is 
so  difficult  of  proof  that  there  is  no  other  certain  evidence 
than  the  ordeal;  that  without  it  we  should  be  destitute  of 
absolute  proof,  which  would  be  an  admission  of  the  supe- 
riority of  the  Devil  over  God,  and  that  anything  would  be 
preferable  to  such  a  conclusion.  He«  states  that  he  never 
administered  it  when  the  evidence  without  it  was  sufficient 
for  conviction,  nor  when  there  was  not  enough  other  proof 
to  justify  the  use  of  torture;  and  that  in  all  cases  it  was  em- 
ployed as  a  prelude  to  torture — **  praeparandum  et  munien- 
dum  torturae  viam" — the  latter  being  frequently  powerless  in 
consequence  of  diabolical  influences.  The  sickening  in- 
stances which  he  details  with  much  complacency  as  irrefra- 

>  Godelmanni  de  Magis  Lib.  in.  cap.  v.  J§  30,  35. 

«  P.  Burgmeister  Dissert,  de  Probat.  per  aquam,  etc.  Ulmae,  1680,  J  44. 
Burgmcister  adopts  the  explanation  of  Binsfeld  to  account  for  the  cases  in 
which  witches  floated. 
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pble  proofs  of  liis  positions  show  bow  frequent  and  how 
murderous  were  the  cases  of  its  employment,  but  would 
Kcupy  too  muL'h  spu<:e  far  recaiiiculation  here;  while  the 
ling  dis|ilayetl  in  his  constant  citations  from  the  Scrip- 
i,  the  Falhcrs,  the  Roman  and  the  Canon  Law,  is  in 
various  contrast  with  the  superstitious  cruelty  of  his  acts  and 
loclrines. 

I  In  France,  the  central  power  had  to  lie  invoked  to  put  an 
pid  to  the  atrocity  of  such  proceedings,  In  15S8.  an  appeal 
was  taken  to  the  supreme  iriliiinal  from  a  sentence  pro- 
lounced  by  a.  Champenois  court,  ordering  a  prisoner  to 
indergo  the  experiment,  and  the  Parlcment,  in  Dei  ember, 
,  registered  a  formal  decree  against  the  practice;  an 
rder  which  it  found  necessary  to  repeat,  August  10,  1641.' 
^ai  this  latter  was  not  uncalled  for,  we  may  assume  from 
jhe  testimony  of  the  celebrated  Jerome  Blgnon,  who,  writing 
Milyat  the  same  time,  says  that,  to  his  own  knowledge, 
Irithin  a  few  years,  judges  were  in  the  habit  of  elucidating 
■ubtful  cases  in  this  manner.*  In  England.  James  I.  grati- 
mce  his  conceit  and  his  superstition  by  eulogizing 
the  ordeal  as  an  infallible  proof  in  such  cases.  His  argument 
was  the  old  one.  which  pronounced  that  the  pure  clement 
would  not  receive  those  who  had  renounced  the  privileges  of 
their  baptism,*  and  his  authority  no  doubt  gave  encourage- 
ment to  innumerable  instances  of  cruelly  and  oppression.  In 
Scotland,  indeed,  the  indecency  of  stripping  women  naked 
for  the  immersion  was  avoided  by  wrapping  them  op  in  a 
sheet  before  binding  the  thumbs  aod  toes  together,  but  a 


■  KSnigimiTet,  op.  c 


t.  p  ij6. 

■  '■  P»rro,  no>tti  mcmori.i,  paueit  ahliinc  annit.  Kilrlianl  Juilico  rem 
nutdicil  Mcutctm  mMErrrc,  pro  certo  liabcota  ioccnum  crimen  luc  raiione 
pilrfitrt." — Ni>hc  B1I  I.<^in  Silium. 

'  Tanciuam  aijaa  Hiutn  in  itnuiu  cof  non  iilmilterct,  qui  tienna  bnjiiinni 
iqiM  K  oinui  illlu*  ucraiuERii  bcnelkia  allro  urhuuQI.  —  Dicmonologiia: 
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portion  of  the  Bay  of  St.  Andrews  is  still  called  the  "Witch 
Pool/'  from  its  use  in  the  trial  of  these  unfortunates.* 

How  slowly  the  belief  was  eradicated  from  the  minds  of 
even  the  educated  and  enlightened  may  be  seen  in  a  learned 
inaugural  thesis  presented  by  J.  P.  Lang,  in  1661,  for  the 
Licentiate  of  Laws  in  the  University  of  B&le,  in  which,  dis- 
cussing incidentally  the  question  of  the  cold-water  ordeal  for 
witches,  he  concludes  that  perhaps  it  is  better  to  abstain  from 
it,  though  he  cannot  question  its  efficaciousness  as  a  means  of 
investigation.*  In  1662,  N.  Brant,  in  a  similar  thesis  offered 
at  Giessen,  speaks  of  it  as  used  in  some  places,  chiefly  in 
Westphalia,  and  argues  against  it  on  the  ground  of  its  uncer- 
tainty.' P.  Burgnieister,  in  a  thesis  presented  at  Ulm  in 
1680,  speaks  of  the  practice  as  still  corttinued  in  West- 
phalia, and  that  it  was  defended  by  many  learned  men,  from 
whose  opinions  he  dissents;  among  them  was  Hermann  Con- 
ring,  one  of  the  most  distinguished  scholars  of  the  time,  who 
argued  that  if  prayers  and  oaths  could  obtain  the  divine  inter- 
position, it  could  reasonably  be  expected  in  judicial  cases  of 
importance.*  F.  M.  Brahm,  in  1701,  alludes  to  it  as  no 
longer  in  use;*  but  in  1714,  J.  C.  Nehring  describes  it  as 
nearly,  though  not  quite  obsolete,  and  considers  it  worthy  of 
an  elaborate  discussion.  He  disapproves  of  it,  though  he  re- 
cords a  case  which  occurred  a  few  years  previously,  in  which 
a  woman  accused  of  witchcraft  managed  to  escape  from  her 
chains,  and  went  into  the  water  to  try  herself,  and  could  not 
be  submerged.  Notwithstanding  this  he  declares  that  even 
when  a  prisoner  demands  the  ordeal,  the  judge  who  grants 

'  Rogers*  Scotland,  Social  and  Domestic,  p.  266.  (Crampon  Club, 
1869.) 

«  Dissert.  Inaug.  de  Torturis  Th.  xviii.  J  xi.  Basil.  1661, 

3  N.  Brandt  de  Lcgiiima  Maleficos  et  Sagas  investigandi  et  convincendi 
ratione,  Giessen,  1662. 

*  P.  Burgmcister  Dissert,  de  Probat.  per  aquam  fcrvcntem  et  frigidam, 
29,  39-41,  Ulmat,  1680. 

6  F.  M.  Brahm  de  Fallacibus  Indiciis  Magiae,  Halae  Magdeburg,  lyoQ* 
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giiiity  if  mortal  sin,  fnr  llic  Devil  often  promises  witrhes 

\ta  save  them  in  this  niiinner,  and,  though  he  very  rarely 

I  kee[>5  his  promise,  still  he  thus  succeeds  in  retaining  men  in 

I  superstitious  observances.     The  success  of  the  ordeal  thus  is 

I  Dncertain,  and  his  conclusion  is  that  laws  must  be  made  for 

^nc^ality    of  coses,    and    not    for    exceptional    ones.' 

I  Even  in  the  middle  of  the  cenlury,  the  learned  and  pious 

I  Muratori  affirms  his  reverent  belief  in  the  miraculous  convic- 

Itions  recorded  by  the  medieval  writers  as  wrought  in  this 

f  manner  by  the  judgment  of  God ;  and  he  further  informs  us 

thai  it  was  common  in  his  lime  throughout  Transylvania, 

where  witches  were  very  numerous;'  while  in  West  Prussia, 

as  late  as  1745.  the  Synod  of  Culm  ilescribes  it  as  a  popular 

I  abuse  in  common   use,  and  stringently   forbids  it  for  the 

I  fiilurc.' 

Although,  within  the  last  hundred  years,  the  cold-water 
Bordeal  has  disap|>eared  from  the  authorized  legal  procedures  of 
■Europe,  htill  the  popular  nand  has  not  as  yet  altogether  over- 
e  ihe  superstitions  and  prejudices  of  so  many  ages,  and 
|;Occasionally  in  some  benighted  spot  an  outrage  occurs  to 
f  idiow  us  that  medieval  ignorance  and  brutality  still  linger 
Jimidlhc  triumphs  of  modern  civiliiation.  In  1815  and  1S16, 
■Belgium  was  disgraced  by  trials  of  the  kind  performed  on 
infortunates  suspected  of  witchcraft;'  and  in  1836,  the  popit- 
n«ce  of  Hela,  near  Dantiic,  twice  plunged  into  the  sea  an 
eld  woman  reputed  to  be  a  sorceress,  and  as  the  miserable 
^reature  persisted  in  rising  to  the  surface,  she  was  pronounced 


I  J.  C.  Nehring  de  IniticiU,  Jena:,  1714- 

*  Atuiq.  Inl.  Diaert.  3S. 

*  Qui  ex  levi  sus|>icionc,  in  tali  crimine  •Ictntu,  nee  confrvuia,  ni 
jvtdx'i  *4  lartDTU,  duprmataiinnem  aiiuarvro.  et  aiui  crucndnc  v 
neflla,  lanijem  nd  ipsam  mortem  condemnnre  .  .   .  non  vcrtniur. 

i]»liir  I   I'luriina  Idlnntur. — Synud.    Cultnciii.   cl    Pomeiui 
K1745.  c  V.   (lUnihcim.  Condi.  Ccnnan.  X.  510.) 

*  Msyit,  InmUtiiioiik  Jmllciaire*,  I.  jit. 
as* 


294  THE   ORDEAL. 

guilty,  and  was  beaten  to  death. ^  Even  in  England  it  is  not 
many  years  since  a  party  of  credulous  people  were  prose- 
cuted for  employing  the  water  ordeal  in  the  trial  of  a  woman 
whom  they  believed  to  be  a  witch.* 

Perhaps  we  may  class  as  a  remnant  of  this  superstition  a 
custom  described  by  a  modern  traveller  as  universal  in 
Southern  Russia.  When  a  theft  is  committed  in  a  household, 
the  servants  are  assembled,  and  a  sorceress,  or  vorogeia^  is 
sent. for.  Dread  of  what  is  to  follow  generally  extorts  a 
confession  from  the  guilty  party  without  further  proceedings, 
but  if  not,  the  vorogeia  places  on  the  table  a  vase  of  water 
and  rolls  up  as  many  little  balls  of  bread  as  there  are  suspected 
persons  present.  Then,  taking  one  of  the  balls,  she  ad- 
dresses the  nearest  servant — **If  you  have  committed  the 
theft,  this  ball  will  sink  to  the  bottom  of  the  vase,  as  will 
your  soul  in  Hell ;  but  if  you  are  innocent,  it  will  float  on 
the  water."  The  truth  or  falsehood  of  this  assertion  is  never 
tested,  for  the  criminal  invariably  confesses  before  his  turn 
arrives  to  undergo  the  ordeal.' 

ORDEAL   OF   THE    BALANCE. 

We  have  seen  above  that  a  belief  existed  that  persons 
guilty  of  sorcery  lost  their  specific  gravity,  and  this  supersti- 
tion naturally  led  to  the  use  of  the  balance  in  the  eflbrt  to 
discover  and  punish  the  crime  of  witchcraft,  which  all  ex- 
perts assure  us  was  the  most  difficult  of  all  offences  on  which 
to  obtain  evidence.  The  trial  by  balance,  however,  was  not 
a  European  invention.  Like  nearly  all  the  other  ordeals,  it 
can  be  traced  back  to  India,  where,  at  least  as  early  as  the 
time  of  Yajnavalkya,  it  was  in  common  use.     He  describes 

*  Konij^swarter,  op.  cit.  p.  177. 

*  Siwuiswoodc  Miscellany,  Edinburgh,  1845,  H-  4'* 

>  Hartausen,  Etudes  sur  la  Russie.  (Du  Boys,  Droit  Crimincl  des  Pcu- 
plcs  Modernes,  L  256.) 
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h  as  reserved  for  women,  rliiKiren,  olil  men,  invalids,  tin- 
blind,  liic  lame,  and  ihc  privileged  Brahman  iraslc,  ami  not 
to  tic  undertaken  unless  llic  question  at  slake  amounied  at 
le.ist  to  the  value  orn  thousand  pieces  of  silver.  After  pro- 
per ceremonies  the  patient  wa.s  placed  in  one  seale,  with  an 
equivalent  weight  to  counter  balance  him  in  the  other,  and 
the  nicety  of  the  operation  is  shown  by  the  prescription  th.it 
the  beam  must  have  a  groove  with  water  in  it,  evidently  for 
the  purpose  of  detecting  the  slightest  deflection  either  way. 
Un  ascending  the  scale  the  accused  addressee  an  adjuration 
to  it,  which  reminds  us  vividly  of  the  Christian  formulas  cm- 
ployed  by  the  Church  in  the  adiriinisiration  of  the  ordeal: — 

"  Thon,  O  lial.mce,  art  the  mansion  of  truth;  ihou  wast 
snricnily  contrived  by  deilies:  declare  the  truth,  therefore, 
O  giver  of  success,  and  i:le;ir  me  from  all  suspic  ion. 

"  If  1  am  guilry,  O  venerable  os  my  own  mother,  then 
liok  me  down ;  but  if  innocent,  raise  me  aloft  1" 

If  he  sinks,  or  if  the  scales  should  break,  he  is  convicted  ; 
^ut  if  he  rises,  he  is  acquitted.'  Virtually  the  same  form  is 
tdescribed  by  Hiouen  Tlisang  in  the  seventh  century ;  and  the 
toode  by  which  the  trial  was  considered  to  operate  is  to  be 
ten  in  the  account  given  by  the  Ayecn  Akbery,  which  says 
thu  the  suitor  wa^  weighed,  and  then,  after  certain  religious 
ceremonies,  he  was  weighed  again.  If  his  density  remained 
Httationary  he  was  condemned,  but  if  he  lost  weight  during 
the  interval,  he  was  absolved.' 

It  will  be  seen  here  that  lightness  was  an  evidence  of  in- 
c^ocence,  but  in  Europe  the  ordeal  was  reversed  in  conse- 
quence of  the  belief  that  sorcerers  l>ecame  lighter  than 
Kwaier.  Rickius,  writing  in  1594,  s]>eaks  of  this  mode  of 
uria)  being  commonly  used  in  many  pUccs  in  witchcraft 
es,  and  gravely  auurcs  us  that  very  large  and  fat  women 


<  Aiiwic  Rnearchc*,  I.  401-]. 

■  WbwWi'i  Hilt,  vl  ln<li>.  III.  lOl.— Ajccn  Mbciy,  11.  4S6, 


296  THE   ORDEAL. 

had  been  found  to  weigh  only  thirteen  or  fifteen  pounds;^  but 
even  this  will  scarcely  explain  the  modification  of  the  process 
as  employed^in  some  places,  which  consisted  in  putting  the 
accused  in  one  scale  and  a  Bible  in  the  other.*  Koenigs* 
warter  assures  us  that  the  scales  formerly  used  on  these  occa- 
sions are  still  to  be  seen  at  Oudewater  in  Holland ;  and  he 
also  states  that,  as  late  as  1728,  at  Szeged  in  in  Hungary, 
thirteen  persons  suspected  of  sorcery  were,  by  order  of 
court,  subjected  to  the  ordeal  of  cold  water,  and  then  to  that 
of  the  balance.'  The  use  of  the  Bible  as  a  counterpoise  is 
on  record  as  recently  as  1759,  at  Aylesbury  in  England, 
where  one  Susannah  Haynokes,  accused  of  witchcraft,  was 
formally  weighed  against  the  Bible  in  the  parish  church.* 

THE   CROSS. 

The  ordeal  of  the  cross  (^judicium  c  rue  is,  stare  ad  crucem) 
was  one  of  simple  endurance.  The  plaintiff  and  defendant, 
after  appropriate  religious  ceremonies  and  preparation,  stood 
with  uplifted  arms  before  a  cross,  while  divine  service  was 
performed,  victory  being  adjudged  to  the  one  who  was  able 
longest  to  maintain  his  position.*  The  earliest  allusion  to  it 
which  I  have  observed  occurs  in  a  Capitulary  of  Pepin-le- 
Bref,  in  752,  where  it  is  prescribed  in  cases  of  application 
by  a  wife  for  dissolution  of  marriage."  Charlemagne  ap- 
pears to  have  regarded  it  with  much  favor,  for  he  not  only 
frequently  refers  to  it  in  his  edicts,  but,  when  dividing  his 
mighty  empire,  in  806,  he  directs  that  all  territorial  disputes 

*  Rickii  Defens.  Probce  Aq.  Frigidae,  J  41. 

'  Collin  de  Plancy,  Diet.  Infernal,  s.  v,  Bibliomancie, 
'  Kcenigswarler,  op.  cit.  p.  186. 

*  E.  B.  Tylor  in  Macmillan's  Magazine,  July,  1876. 

'  A  formula  for  judgments  obtained  in  this  manner  by  order  of  court, 
in  cases  of  disputed  title  to  land,  occurs  in  the  Formulae  Bignonianw, 
No.  xii.,  where  the  term  of  forty-two  nights  is  prescribed  for  the  trial. 

■  Capit.  rippini  ann.  75 ',  \  xvii. 
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which  may  arise  in  the  future  between  his  sons  shall  be 
settled  in  this  manner.*  An  example  occurring  during  his 
reign  shows  the  details  of  the  process.  A  controversy  be- 
tween the  bishop  and  citizens  of  Verona,  relative  to  the 
building  of  certain  walls,  was  referred  to  the  decision  of  the 
cross.  Two  young  ecclesiastics,  selected  as  champions, 
stood  before  the  sacred  emblem  from  the  commencement  of 
mass;  at  the  middle  of  the  Passion,  Aregaus,  who  repre- 
sented the  citizens,  fell  lifeless  to  the  ground,  while  his 
antagonist,  Pacificus,  held  out  triumphantly  to  the  end,  and 
the  bishop  gained  his  cause,  as  ecclesiastics  were  wont  to 
do.* 

When  a  defeated  pleader  desired  to  discredit  his  own  com- 
purgators, he  had  the  right  to  accuse  them  of  perjury,  and 
the  question  was  then  decided  by  this  process.'  In  a  similar 
spirit,  witnesses  too  infirm  to  undergo  the  battle-trial,  by 
which  in  the  regular  process  of  law  they  were  bound  to  sub- 
stantiate their  testimony,  were  allowed,  by  a  Capitulary  of 
816,  to  select  the  ordeal  of  the  cross,  with  the  further  privi- 
lege, in  cases  of  extreme  debility,  of  substituting  a  relative 
or  other  champion,  whose  robustness  promised  an  easier 
task  for  the  Divine  interference.* 

A  slight  variation  of  this  form  of  ordeal  consisted  in  stand- 
ing with  the  arms  extended  in  the  form  of  a  cross,  while 
certain  portions  of  the  service  were  recited.  In  this  manner 
St.  Lioba,  Abbess  of  Bischoflsheim,  triumphantly  vindicated 
the  purity  of  her  flock,  and  traced  out  the  offender,  when 
the  reputation  of  her  convent  was  imi>erilled  by  the  dis- 

*  Chart.  Division,  cap.  xiv.  Capit.  ann.  779,  J  x. ;  Capit.  IV.  ann. 
803,  J  J  iii.  vi. ;  in  L.  Longobard.  Lib.  II.  Tit.  xxviii.  {  3;  Tit.  Iv.  J  25, 
etc. 

«  Ughelli   Italia  Sacra  T.  V.  p.  610  (ap.  Baluz.  Not.  ad  Libb.  Capit.). 
»  Capit.  Car.  Mag.  inccrti  anni  c.  x.  (Hart/.hcim.  Concil.  German.  I. 
426.) 

*  Capit.    Lud.   Pii  ann.  816,  J   i.    (Eccardi  L.  Franconim,  pp.    183 

1S4.) 
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covery   of  a  new-born   child   drowned   in  a  neighboring 
pond.* 

The  sensitive  piety  of  Louis-le-D6bonnaire  was  shocked  at 
this  use  of  the  cross,  as  tending  to  bring  the  Christian  sym- 
bol into  contempt,  and  in  816,  soon  after  the  death  of  Char- 
lemagne, he  prohibited  its  continuance,  at  the  Council  of 
Aix-la-Chapelle;^  an  order  which  was  repeated  by  his  son, 
the  Emperor  Lothair.'  Baluze,  however,  considers,  with 
apparent  reason,  that  this  command  was  respected  only  in 
the  Rhenish  provinces  and  in  Italy,  from  the  fact  that  the 
manuscripts  of  the  Capitularies  belonging  to  thqse  regions 
omit  the  references  to  the  ordeal  of  the  cross,  which  are 
retained  in  the  copies  used  in  the  other  territories  of  the 
Frankish  empire.*  Louis  himself  would  seem  at  length  to 
have  changed  his  opinion;  for,  in  the  final  division  of  his 
succession    between   his   sons,   he    repeats  the  direction  of 

*  Rudolph.  Fuldens.  Vitac  S.  Lioboe  cap.  xv.  (Du  Cange,  s.  v.  Cruets 
yudicium. 

*  Concil.  Aquisgran.  cap.  xvii. 

*  L.  Longobard.  Lib.  11    Tit.  Iv.  \  32. 

*  Not.  ad  Libb.  Capit.  Lib.  i.  cap.  103.  This  derives  additional  pro- 
bability from  the  text  cited  immediately  above,  relative  to  the  substitution 
of  this  ordeal  for  the  duel,  which  is  given  by  Eckhardt  from  an  apparently 
contemporary  manuscript,  and  which,  as  we  have  seen,  is  attributed  to 
Louis-le-D<;bonnaire  in  the  very  year  of  the  Council  of  Aix-la-Chapelle. 
It  is  not  a  simple  Capitulary,  but  an  addition  to  the  Salic  Law,  which 
invests  it  with  much  greater  importance.  Lindenbruck  (Cod.  I^gum 
Antiq.  p.  355)  gives  a  different  text,  purporting  likewise  to  be  a  supple- 
ment to  the  Law,  made  in  816,  which  prescribes  the  duel  in  doubtful 
cases  between  laymen,  and  orders  the  ordeal  of  the  cross  for  ecclesiastical 
causes — •*  in  Ecclesiasticis  autem  negotiis,  crucis  judicio  rei  Veritas  inqui- 
ratur" — and  allows  the  same  privilege  to  the  **  imbecillibus  aut  inlirmis 
qui  pugnare  non  valent."  Baluze's  collection  contains  nothing  of  the 
kind  as  enacted  in  816,  but  under  date  of  819  there  is  a  much  longer  sup- 
plement to  the  Salic  law,  in  which  cap.  x.  presents  the  same  general 
regulations,  almost  verbatim,  except  that  in  ecclesiastical  affairs  the  testi- 
mony of  witnesses  only  is  alluded  to,  and  ihe  judicium  crucis  is  altogether 
omitted.     The  whole  manifestly  shows  great  confusion  of  legislation. 
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Charlemagne  as  regards  the  settlement  of  disputed  bound  • 
aries.'  The  procedure,  however,  appears  to  have  soon  lost 
its  popularity,  and  indeed  never  to  have  obtained  the  wide 
and  deeply-seated  hold  on  the  veneration  of  the  i)eople  en- 
joyed by  the  other  forms  of  ordeal,  though  there  is  extant  a 
formula  for  confirming  disputed  titles  to  real  estate  decided 
in  this  manner.*  We  see  little  of  it  at  later  periods,  except 
the  trace  it  has  left  in  the  proverbial  allusion  to  an  experi* 
mentum  crttcis. 

In  India  a  cognate  mode  is  adopted  by  the  people  of 
Ramgur  to  settle  questions  of  disputed  boundaries  between 
villages.  When  agreement  by  argument  or  referees  is  found 
impossible,  each  community  chooses  a  champion,  and  the 
two  stand  with  one  leg  buried  in  the  earth  until  weariness  or 
the  bites  of  insects  cause  one  of  them  to  yield,  when  the 
territory  in  litigation  is  adjudged  to  the  village  of  the 
victor.' 

THE  corsn.i^:d. 

The  ordeal  of  consecrated  bread  or  cheese  {judicium 
offcey  panis  conjuratioy  the  corsnoui  of  the  Anglo-Saxons)  was 
administered  by  presenting  to  the  accused  a  piece  of  bread 
(generally  of  barley)  or  of  cheese,  about  an  ounce  in  weight,* 
over  which  prayers  and  adjurations  had  been  pronounced. 
After  appropriate  religious  ceremonies,  including  the  com- 
munion, the  morsel  was  eaten,  the  event  being  determined 
by  the  ability  of  the  accused  to  swallow  it.     This  depended 

'  Chart.  Divisionis  ann.  837,  cap.  lo.  The  words  used  are  identical 
with  those  of  Charlcriiagne,  with  the  siil)slitiuion  of  «*  vexillo  crucis"  for 
**judicio  crucis."  The  word  vexillum  is  frequently  employed  in  the  sense 
of  ti^num  or  Ustimonium  in  signatures  to  diplomas. 

•  Meyer,  Rccueil  d'Anciens  Textes,  Paris,  1874,  p.  12. 
'  Sir  John  Shore,  in  Asiatic  Researches,  IV.  362. 

*  Half  an  ounce,  according  lo  a  formula  in  a  MS.  of  the  nintli  cenlur)*, 
printed  liy  Dom  (icrlwrl  (^Migne's  Patrolog.  C'XXWIII.  1142). 
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of  course  on  the  imagination,  and  we  can  readily  understand 
how,  in  those  times  of  faith,  the  impressive  observances 
which  accompanied  the  ordeal  would  affect  the  criminal, 
who,  conscious  of  guilt,  stood  up  at  the  altar,  took  the  sacra- 
ment, and  pledged  his  salvation  on  the  truth  of  his  oath. 
The  mode  by  which  a  conviction  was  expected  may  be 
gathered  from  the  forms  of  the  exorcism  employed,  of  which 
a  number  have  been  preserved. 

*'0  Lord  Jesus  Christ,  ....  grant,  we  pray  thee,  by  thy 
holy  name,  that  he  who  is  guilty  of  this  crime  in  thought  or 
in  deed,  when  this  creature  of  sanctified  bread  is  presented 
to  him  for  the  proving  of  the  truth,  let  his  throat  be  nar- 
rowed, and  in  thy  name  let  it  be  rejected  rather  than  de- 
voured. And  let  not  the  spirit  of  the  Devil  prevail  in  this  to 
subvert  the  judgment  by  false  appearances.  But  he  who  is 
guilty  of  this  crime,  let  him,  chiefly  by  virtue  of  the  body 
and  blood  of  our  Lord  which  he  has  received  in  communion, 
when  he  takes  the  consecrated  bread  or  cheese  tremble,  and 
grow  pale  in  trembling,  and  shake  in  all  his  limbs;  and  let 
the  innocent  quietly  and  healthfully,  with  all  ease,  chew  and 
swallow  this  morsel  of  bread  or  cheese,  crossed  in  thy  holy 
name,  that  all  may  know  that  thou  art  the  just  Judge,*'  &c.^ 

And  even  more  whimsical  in  its  devout  impiety  is  the  fol- 
lowing:— 

**0  God  Most  High,  who  dwellest  in  Heaven,  who 
through  thy  Trinity  and  Majesty  hast  thy  just  angels,  send, 
O  Lord,  thy  Angel  Gabriel  to  stick  in  the  throat  of  those 
who  have  committed  this  theft,  that  they  may  neither  chew 
nor  swallow  this  bread  and  cheese  created  by  Thee.  I  in- 
voke the  patriarchs,  Abraham,  Isaac,  and  Jacob,  with  twelve 
thousand  Angels  and  Archangels.  I  invoke  the  four  Evan- 
gelists, Matthew,  Mark,  Luke,  and  John.  I  invoke  Moses 
and  Aaron,  who  divided  the  sea.  That  they  may  bind  to 
their  throats  the  tongues  of  the  men  who  have  committed 
this  theft,  or  consented  thereto.  If  they  taste  this  bread  and 
cheese  created  by  Thee,  may  they  tremble  like  a  trembling 
tree,  and  have  no  rest,  nor  keep  the  bread  and  cheese  in 

'  Baluze  II.  655. 
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I  their  mouths ;  that  all  may  know  Thou  art  the  Lord,  and 
(  there  is  none  oiher  but  Thee!'" 

Vet  Boccaccio's  story  of  Caleniirino,  which  turns  upon  the 
Ittiixing  of  aloes  with  the  bread  administered  in  the  corsnad, 
I  perhaps  affords  a  more  rationalistic  explanation  of  the  ex- 
Ipectcd  miracle,' 

A  striking  illustration  of  the  superstitions  connected  with 
this  tisage  is  found  in  ttie  story  related  by  most  of  the  English 
chroniclers  concerning  the  death  of  the  powerful  Godwin, 
Duke  of  Kent,  father  of  King  Harold,  and  in  his  day  the 
king-maker  of  England.  As  he  was  dining  with  his  royal 
90D-iu-law,  Edward  the  Confessor,  some  trivial  circumstance 
caused  the  king  to  repeat  an  old  accusation  that  his  brother 
Alfred  had  met  his  death  at  Godwin's  hands.  The  old  but 
fiery  duke,  seizing  a  piece  of  bread,  exclaimed :  "  May  God 
cause  this  morsel  to  choke  me  if  I  am  guilty  in  thought  or 
in  deed  of  this  crime!"  Then  the  king  took  the  bread  and 
r  blessed  it,  and  Godwin,  putting  it  in  his  mouth,  was  suffo- 
Icaied  by  it,  and  fell  dead.*    A  poetical  life  of  Edward  the 


>  Muratori,  Aniii).  [ml.  Dl^scn.  jS. 
■  l>«.-am.  Gium.  Vll).  Nuv,  b. 

*  This  account,  *iih  unimjwnaol  vsrintums,  is  given  by  Roger  of  Wcn- 

ti,  10S4.  Mullhtw  of  WestmiiLitcr,  um.  1054,  the  Chronicles  of 

ann,  1053,  tienry  uf  Ilunlingtoa,  inn.  1033,  *nd  Williun  of 

■Malmulniry,  Lib.  11.  cap.  13;  which  shows  ihai  the  Icgemi  whs  widely 

d  knd  generally  believeil,  alihougli  ibc  Anglo-Saxon  Chronicle,  uio. 

laSl,  iiiul  Roger  Ue  ilovetlciii  ann.  toj3,  iu  menliuning  Goilwin's  death, 

•lliiMon  lo  iti  licing  eiUM»t  in  l1il>  manner.     A  tiimilar  reticence 

\_n  obMrrablc  in  in  anonymous  Life  of  Edward  (Harleian  MSS.  ja6, 

8  of  the  colleciKin  In  M.  K.  Secies),  and  although  thii  11  perhaps  the 

t  aiHliotit]'  we  have  fur  the  evenb  of  Iii!^  reign,  «till  ihe  anthor'*  par- 

Vtialily  for  the  family  of  (iodwin  rendert  him  not  altogether  beyond  lu^jii- 

No  gicnt  efToct  of  Jier|i(lclun  is  Tequi:>ile  to  suege^  thai  Edward,  lired 
B«f  die  wtelage  in  which  he  wm  held,  may  ha*c  maile  way  with  Godwin 
\  by  potmn,  and  (hen  circulated  among  a  crcdulotu  gencrslion  the  tlory  ri 
\  laud  bf  die  snnallu. 
26 
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Confessor,  written  in  the  thirteenth  century,  gives  a  graphic 
picture  of  the  death  of  the  duke  and  the  vengeful  triumph 
of  the  king : — 

**  L'aleine  e  parole  pert 
Par  le  morsel  ki  fcrm  s'ahert. 
Morz  est  li  senglant  felun; 
Mut  out  force  la  benaicun, 
Ke  duna  a  mors  vertu, 
Par  unc  la  mort  prov^e  fii. 
•  Atant'  se  escrie  li  rois, 
•Treiezhors  ecu  chen  punois.*  *'* 

This  form  of  ordeal  never  obtained  the  extended  influence 
which  characterized  some  of  the  other  modes,  and  it  seems 
to  have  been  chiefly  confined  to  the  populations  allied  to  the 
Saxon  race.  In  England,  before  the  Conquest,  it  was  en- 
joined on  the  lower  orders  of  the  clergy,*  and  it  may  be 
considered  as  a  plebeian  mode  of  trial,  rarely  rising  into 
historical  importance.  Its  vitality,  however,  is  demonstra,ted 
by  the  fact  that  Lindenbruck,  writing  in  1613,  states  that  it 
was  then  still  in  frequent  use.' 

Aimoin  relates  a  story  which,  though  in  no  sense  judicial, 
presents  us  with  a  development  of  the  same  superstition.  A 
certain  renowned  knight  named  Arnustus  unjustly  occupied 
lands  belonging  to  the  Benedictine  Abbey  of  Fleury.  Dining 
at  the  usurped  property  one  day,  and  boasting  of  his  con- 
tempt for  the  complaints  of  the  holy  monks,  he  took  a  pear 
and  exclaimed — **I  call  this  pear  to  witness  that  before  the 
year  is  out  I  will  give  them  ample  cause  for  grumbling." 
Choking  with  the  first  morsel,  he  was  carried  speechless  to 
bed,  and  miserably  perished  unhouselled,  a  warning  to  evil- 
doers not  to  tempt  too  far  the  patience  of  St.  Benedict.* 

*  Lives  of  Edward  the  Confessor,  p.  119  (M.  R.  Series). 
8  Dooms  of  Ethelred,  ix.  §  22;  Cnut.  Eccles.  Tit.  v. 

*  Alium  examinis  modum,  nostro  etiamnunc  saeculo,  saepe  malo  modo 
usitatum.— Cod.  Legum  Antiq.  p.  1418. 

*  De  Mirac.  S.  Benedicti.  Lib.  i.  c.  v. 
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Stories  such  as  tliis  are  by  no  means  uncommoii,  and  are  iii- 
Itertsting  as  a  pktiite  of  ihe  times,  when  they  were  reverently 
vrcccived,  and  formed  a  portion  of  tlie  armory  by  which  the 
rveak  defended  themselves  against  the  strong.  Of  kindred 
rnature  is  an  occurrence  related  about  the  year  1090,  when 
I  Duke  Henry  of  Limburg  was  involved  in  a  quarrel  with 
ftSngilbert,  Archbishop  of  Treves,  and  treated  with  contempt 
I'the  excommunication  and  anathema  inflicted  upon  him. 
I  Joking  upon  the  subject  with  his  followers  one  day  at  dinner, 
I  he  tossed  a  fragment  of  food  to  his  dog,  remarking  that  if 
inimal  ate  it,  they  need  not  feel  apprehensive  of  the 
Ecpiscopal  curse.  The  dog  refused  the  tempting  morsel, 
Itliough  he  manifested  his  hunger  by  eagerly  devouring  food 
l.given  him  by  another  hand,  and  the  duke,  by  the  advice  of 
lliis  counsellors,  lost  no  lime  in  reconciling  himself  with  his 
I'Shostly  adversary.  This  is  the  more  remarkable,  as  Engil- 
■  tcri  himself  w.is  under  excommunication  by  Gregory  VII., 
King  a  stanch  imperialist,  who  had  received  his  see  from 
BtleDry  IV.  and  his  pallium  from  the  antipope  (luiherto.' 

In  India,  this  ordeal  is  performed  with  a  kind  of  rice 

^'called  mtkee,  prepared  with  various  incantations.     The  pcr- 

K>n  on  trial  cats  it,  with  his  face  to  the  East,  and  then  spits 

EOpon  a  pccpui  leaf,      "  If  the  saliva  is  mixed  with  blood,  or 

;r3  of  his  mouth  swell,  or  he  trembles,  he  is  de- 

U&red  to  be  a  liar,"'     A  slightly  dilTercni  form  is  described 

Ibr  cases  in  which  several  persons  arc  suspected  of  theft. 

The  consecrated  rice  is  adminislereil  (o  them  all,  is  chewed 

[ghtly.  and  then  spit  out  upon  a  peepul  leaf.     If  any  one 

jects  it  either  dry  or  tinged  wiih  blood,   he  is  adjudged 

pilty.' 

Based  on  the  same  theory  is  a  ceremony  performed  by  the 

re-Aryan  hill-tribes  of  Rajmahal,  when  swearing  judges  into 

ffice  preparatory  to  the  uial  of  a  case.     In  this  a  piuch  of 

■  Guta  TrevcTorum,  conliauaL  I.     (Migne'i  hiral.  CLIV.  t»J-6.J 

■  Ayccn  Akbery,  II.  49S, 

•  Ali  Ibrahim  Khan  (Aiinlic  KcttarrliM,  I.  J91-2). 
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salt  is  placed  upon  a  tulwar  or  scimitar,  and  held  over  the 
mouth  of  the  judge,  to  whom  is  addressed  the  adjuration, 
"If  thou  decidest  contrary  to  thy  judgment  and  falsely,  may^ 
this  salt  be  thy  death  I"     The  judge  repeats  the  formula, 
and  the  salt  is  washed  with  water  into  his  mouth.' 


THE    EUCHARIST. 

From  ancient  times  in  India  there  has  been  in  common 
use  an  ordeal  known  as  cosha,  consisting  of  water  in  which 
an  idol  has  been  washed.  The  priest  celebrates  solemn 
rites  *'to  some  tremendous  deity"  whose  image  is  then 
bathed  in  water.  Three  handfuls  of  this  water  are  then 
drunk  by  the  accused,  and  if  within  fourteen  days  he  is  not 
visited  with  some  dreadful  calamity  from  the  act  of  the  deity 
or  of  the  king,  **he  must  indubitably  be  acquitted.'** 

In  adapting  the  ordeal  system  to  Christianity  the  natural 
substitute  for  this  pagan  ceremony  was  the  administration  of 
the  Eucharist.  This,  indeed,  formed  a  portion  of  the  pre- 
paratory rites  in  all  the  judgments  of  God,  the  Host  being 
given  with  the  awful  adjuration,  **May  this  body  and  blood 
of  our  Lord  Jesus  Christ  be  a  judgment  to  thee  this  day!*' 
The  apostle  had  said  that  **  he  that  eateth  and  drinketh  un- 
worthily eateth  and  drinketh  damnation  to  himself*  (I.  Co^ 
rinth,  xi.  28,  29),  and  the  pious  veneration  of  the  age 
accepted  the  admonition  literally.  Medieval  literature  is 
full  of  legends  showing  the  miraculous  power  of  the  Eu- 
charist in  bringing  sinners  to  repentance  and  exposure,  even 
without  any  special  invocation ;  and  the  absolute  belief  in 
this  fetishism,  even  by  the  irreligious,  is  fairly  illustrated  by 
the  case  of  a  dissolute  priest  of  Turgau,  in  the  fourteenth 
century.  An  habitual  drunkard,  gambler,  and  fornicator, 
he  yet  celebrated  mass  daily  with  exemplary  regularity.    On 

*  Lieut.  Shaw  in  As.  Researches,  IV.  80. 

*  Yajnavalkya  (Ibid.  I.  404). 
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being  warned  of  the  dangers  to  which  he  was  Ihtts  exposing 
himseir  in  parialcing  of  the  Eiitharisi,  he  ai  length  confessed 
that  he  never  consecrated  the  host,  but  thai  he  carried  about 
htm  a  small  round  piece  of  wood,  resembling  the  holy  wafer, 
which  he  exhibitetl  to  the  p<;opte  and  passed  it  off  for  the 
body  of  Christ.     The  honest  chronicler  fairly  enplodes  with 
indignation   in  relating  the  subterfuge,  and  assures  us  that 
while  the  pric&t  succeeded  in  escaping  one  d.mger  he  fell 
into  a  much  greater,  as  he  was  the  cause  of  leading  his  flock 
into  the  unpardonable  sin  of  idolatry.     Apparently  his  pa- 
rishioners   thought  so  too,   for  though  they  had  patiently 
endured  the  scandals  of  his  daily  life,  as  soon  as  this  trick 
became   known    they    drove   him    away    unceremoniously.' 
What  this  pastor,  but  for  bis  ingenious  device,  might  have 
I  reasonably  dreaded  is  to  be  learned   from  the  story  of  a 
[  volunteer  miracle  vouchsafed  to  an  unchaste  priest  at  Lindis. 
fame,  who    being    suddenly  summoned    to  celebrate  mass 
I  without  having  had  time  to  purify  himself,  when  he  came  to 
I  partike  of  the  sacramental  cup,  saw  the  wine  change  to  an 
I  exceeding  blackness.     AHcr  some  hesitation  he  took  it,  and 
I  found  it  bitter  to  the  last  degree.     Hurrying  to  his  bishop, 
I  he  confessed  his  sin,  underwent  penance,  and  reformed  his 
I  life.'     Even  more  edifying  was  a  case  related  as  happening 
lih  France  about   the  year  tzoo.      A  priest  yielded  to  the 
I  temptations  of  Ihc  flesh  immediately  before  celebrating  mass 
I  on  Christmas  eve,  when,  after  consecrating  the  bo<ly  and 
blood,  and  before  he  conid  touch  them  with  his  polluted 
lips,  a  while  dove  appeared  which  drank  the  wine  and  car- 
ried off  the  wafer.     It  happened  that  he  could  find  no  one 
Lto  replace  him  during  the  ceremonies  of  the  festival,  and, 
IthoDgh  appalled  by  the  miracle,  he  could  not  refuse  to  per- 
liform  his  functions  without  exposure,  so  that  a  second  and  a 
I  Uiird  lime  he  went  through  the  canon  with  the  same  result. 


■  Vttoituraiii  Uhron.  on 
*  RoCcr  of  Wmrtuvcr, 


1336,  p.  45.     (Tliei.  Him,  llclnt.; 
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Finally  he  applied  to  an  abbot,  and  confessed  his  sin  with 
due  contrition.  The  abbot  postponed  inflicting  penance 
until  the  priest  should  officiate  again,  when  the  dove  reap- 
peared, bearing  in  its  beak  the  three  wafers,  and  returning 
to  the  chalice  all  the  wine  it  had  taken.  Filled  with  rejoic- 
ing at  this  evidence  that  his  contrition  was  accepted,  the 
priest  cheerfully  undertook  three  years*  pilgrimage  in  the 
Holy  Land,  prescribed  for  him  by  the  abbot,  and  on  his 
return  entered  a  convent.* 

A  still  more  striking  manifestation  of  the  interposition  of 
God  by  means  of  the  Eucharist  to  vindicate  innocence  is  to 
be  found  in  the  case  of  Erkenbald  de  Burban,  a  noble  of 
Flanders,  who  was  renowned  for  his  inflexible  administra- 
tion of  justice.  While  lying  on  his  death-bed,  his  favorite 
nephew  and  heir  endeavored  to  violate  one  of  the  maidens 
of  the  castle.  Erkenbald  ordered  him  to  be  hanged,  but  his 
followers  were  afraid  to  execute  the  sentence ;  so,  when  after 
an  interval,  the  youth  approached  his  uncle  for  a  reconcilia- 
tion, the  latter  put  his  arm  afl*ectionately  round  his  neck, 
and  drove  a  dagger  up  to  the  hilt  in  his  throat.  When 
Erkenbald  made  his  final  confession  preparatory  to  the  last 
sacrament,  he  refused  to  include  this  deed  among  his  sins, 
claiming  that  it  was  an  act  of  righteousness,  and  his  bishop 
consequently  refused  to  administer  the  Host.  The  dying 
man  obdurately  allowed  him  to  depart;  then  ordering  him 
recalled,  asked  him  to  see  whether  he  had  the  wafer  in  his 
pyx.  On  the  latter  being  opened  it  was  found  empty,  and 
Erkenbald  exhibited  it  to  him  in  his  mouth.  The  Eucharist 
which  man  had  refused,  God  had  ministered  to  the  righteous 
judge.* 

It  is,  therefore,  easy  to  understand  the  superstition  of  the 
ages  of  faith  which  believed  that,  when  the  consecrated  wafer 
was  ofl*ered  under  appropriate  adjurations,  the  guilty  could 
not  receive  it;  or  that,  if  it  were  taken,  immediate  convul- 

»  Cafsar.  Heisterbaccns.  Dial.  Mirac.  Dist.  II.  c.  v. 
>  Ibid.  Dist.  IX.  c.  xxxviii. 


THE  EUCHARIST.  307 

s  and  speedy  death,  or  some  other  miraculous  manifcsla- 
ion  would  ensue,  thus  constituting  its  administration  for  stich 
lurposes  a  regular  and  recognized  form  ot  oideal.  This  is 
rell  illustrated  by  a  form  of  exorcism  prL'served  by  Mansi; 
bWe  hutubly  pray  thy  Infinite  Majesty  that  this  priest,  if 
[Uilty  or  the  accusation,  shall  not  be  able  to  receive  this 
FCitcratcd  body  of  thy  Son,  crucified  for  the  salvation  of  all, 
ind  that  what  should  be  the  remedy  of  all  evil  shall  prove 
9  him  hurtful,  full  of  grief  and  suffering,  bearing  with  it  all 
sorrow  and  bitterness.'"  What  might  be  expected  under 
Ktch  circumstances  is  elucidated  by  a  case  which  occurred  in 
[be  early  iiart  of  the  eleventh  century,  as  reported  by  the 
lontemporary  Rodolphus  Glaber,  in  which  a  monk,  con- 
'demncd  to  undergo  the  trial,  boldly  received  the  sacrament, 
when  the  Host,  indignant  at  its  lodgment  in  the  body  uf  so 
perjured  a  criminal,  immediately  slipped  out  at  the  navel, 
Hrhite  and  pure  as  befoi  e,  to  the  imtneuse  consternation  of 
^e  accused,  who  forthwith  confessed  his  crime.' 
The  antiquity  of  this  mode  of  trial  is  shown  in  its  employ- 
lent  by  Cauiinus,  Bishop  of  Auvergne,  towards  (he  close  of 
fte  sixth  century.  A  certain  Count  Eulalius  was  popularly 
kccused  of  parricide,  whereupon  he  was  suspended  from 
^mmunion.  On  his  complaining  of  thus  being  punished 
hithout  a  ttial,  the  bishop  administered  the  sacrament  under 
!  customary  adjuration,  and  Kulalius,  taking  it  without 
,  was  relieved  from  the  imputation.'  It  was  usually, 
I  sacerdotal  form  of  purgation,  as  is  shown  by  the 
uglo-Saxon  laws,*  and  by  the  canons  of  the  Councils  of 
rt'ibur  and  Worms  directing  its  employment,  in  all  cases  of 
kclcsiaslics  charged  with  crimes,  to  relieve  them  from  the 
■aity  of  taking  oaths.*    Thtts,  in  941,  Ftederic,  Aich- 


n  M»n«  Mi.Ml!.  II.  575.  «  Uh.  v. 

*  t-ni;.  Turnn.  Hnl.  \Ah.  x.  cap.  S. 

*  Doomi  at  Elbelreil,  X.  {  zoi  Cnac  Gcclcs.  Tit.  v. 

*  Ou.  StMuii  quoque.    Caus.  11.  quicti.  V. — Coocil.  Varnuu. 
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bishop  of  Mainz,    publicly  submitted  to  an  ordeal  of  this 
kind,  to  clear  himself  of  the  suspicion  of  having  taken  part 
in  an  unsuccessful  rebellion  of  Henry,  Duke  of  Bavaria, 
against  his  brother,  Otho  the  Great.*     After  the  death  of 
Henry,  slander  assailed  the  fame  of  his  widow,  Juthita,  on 
account  of  an  alleged  intimacy  between  her  and  Abrahant), 
Bishop  of  Frisingen.     When  she,  too,  died,  the  bishop  per- 
formed her  funeral  rites,  and,  pausing  in  the  mass,  he  ad- 
dressed the  congregation :   '*  If  she  was  guilty  of  that  whereof 
she  was  accused,  may  the  Omnipotent  Father  cause  the  body 
and  blood  of  the  Son  to  be  my  condemnation  to  just  perdi- 
tion, and  perpetual  salvation  to  her  soul!*' — after  which  he 
took  the  sacrament  unharmed,  and  the  people  acknowledged 
the   falsity  of  their   belief.*     In  1050,    Subico,    Bishop   of 
Speyer,  sought  to  clear  himself  of  a  similar  accusation  at  the 
Council  of  Mainz,  in  the  same  manner,  when  according  to 
one  version  he  succeeded,  while  another  less  friendly  account 
assures  us  that  his  jaw  became  paralyzed  in  the  very  act,  and 
remained  so  till  the  day  of  his  death.* 

Perhaps  the  most  striking  instance  recorded  of  its  admin- 
istration was,  however,  in  a  secular  matter,  when  in  869  it 
closed  the  unhappy  controversy  between  King  Lothair  and 
his  wives,  to  which  reference  has  been  already  made.  To 
reconcile  himself  to  the  Church,  Lothair  took  a  solemn  oath 
before  Adrian  II.  that  he  had  obeyed  the  ecclesiastical  man- 
dates in  maintaining  a  complete  separation  from  his  pseudo- 
wife  Waldrada,  after  which  the  pontiff  admitted  him  to 
communion,  under  an  adjuration  that  it  should  prove  the 
test  of  his  truthfulness.  Lothair  did  not  shrink  from  the 
ordeal,  nor  did  his  nobles,  to  whom  it  was  given  on  their 
declaring  that  they  had  not  abetted  the  designs  of  the  con- 
cubine;   but,    leaving   Rome   immediately   afterwards,    the 

'  Rcginonis  Conlinuat.  ann.  941. 

*  Dithmari  Chron.  Lib.  11. 

•  Hist.  Archiep.  Bremens.  ann.  105 1.     Lambert.  Hersfeld.  ann.  1050, 
Hartzheim.  Concil.  (xerman.  III.  1 12. 
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royal  eortu^e  was  slopped  a[  Piacenxa  by  a  sudden  epidemic 
h  broke  oul  among  the  courtiers,  anil  there  Lotli.iir  died, 
I  August  Sib,  with  nearly  all  of  his  followers — an  awful  ex- 
ample held  oui  by  the  worthy  chroniclers  as  a  warning  to 
future  generations.' 

In  this  degradation  of  the  Host  to  the  level  of  <Iaily  life    | 

there  was  a  profanity  which  could  hardly  fail  to  disgust  a 

reverential  mind,  and  we  are  therefore  not  surprised  to  find 

King  Robert  the  Pious,  in  the  early  pan  of  the  eleventh 

century,  raising  his  voice  against  its  judicial  use,  and  ihreat- 

ing  to  degrade  the  Archbishop  of  Sens  for  employing  it  in 

is  manner,  especially  as  his  biographer  informs  us  that  the 

custom  was  daily  growing  in  favor.'     Robert's  example  was 

soon  afterwards  imitated  by  Alexander  11.,  whose  pontificate 

lasted  from  1061  lo  1073-'    The  next  piipe,  however,  the 

iiu|>ciuous    Hildebrand,  made    use  of  it    on    a   memorable 

I  occasion.     When,  in  1077,  the  unhappy  Em[>cror  Ilcnry  IV. 

I  had  eiidured  the  depths  of  humiliation  berore  the  castle  gate 

I  of  Canosa,  and  had  at  length  purchased  [>caie  by  subniiiiing 

I  to  nil  the  exactions  demanded  of  him,  the  excommunication 

j  nndcr  which  he  had  lain  was  removed  in  the  chapel.     Then 

L  Gregory,  referring  lo  the  crimes  imputed  to  himself  by  the 

I  emperor's  partisans,  said  ihat  he  could  easily  refute  them  by 

1  abundant  witnesses;  "but  lest  I  should  seem  to  rely  rather 

1  on  hnm^in  than  on  divine  testimony,  and  that  I  may  remove 

I  from   the  minds  of  all,  by   immediate  saiisfaciion,  every 

I  scruple,  behold  this  body  of  our  l,ord  which  I  am  about  to 

I  talce.     Let  it  be  lo  me  this  day  a  test  of  my  innocence,  and 

I  may  the  Omnijioteni  God  this  day  by  bis  judgment  absolve 

e  of  the  accusations  if  I  am  innoccnl,  or  let  me  jierish  by 

I  sudden  death  if  gtiitiyt"     Swallowing  the  wafer,  he  turned 

[  to  the  emperor,  and  demanded  of  him  the  same  refutation  of 

the  charges  urged  against  him  by  the  German  princes.     Ap- 

'  Reginaann.  S69;  Annal.  Drnrnlmii. 
■  Kfl^'li  K|Htoni«  Vii.t  Kribciti  Kcgi^ 
•  Diitlos,  Mi^inolre  lUi  lo  liljircuvo. 
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j/;ill'-d  hy  ffiin  iinc'XfK:^;tcd  trial,  Henry  in  an  agony  of  fear 
i:v:if\*-t\  it,  :iut\  ronstihci  hurrierlly  with  his  councillors  hov 
Vt  i'-^^'.i\t*t  the  awful  test,  which  he  finally  declined  on  the 
[fj*tHut\  iff  the  aliscncc  of  both  his  friends  and  his  eneniics, 
wirlioiit  whoM;  pr<rhc()cc  the  result  would  establish  nocfaing.^ 
ffi  f%i\tn'tt'iu'/^  the  mingled  power  of  imagination  and  con- 
V  i*'i,i  I-  whif  h  reriflered  the  proposal  insupportable  to  the 
f\i\\ftitn  t  we  rnu'^t  ;iilow  for  the  influence  which  a  man  like 
Mfhh'hr;iii/|  with  voire  and  eye  can  exert  over  those  vhom 
h<-  wt',h«'^  to  iifipre-tH.  At  an  earlier  stage  of  his  career,  in 
I'/*;*;,  h''  irfiprovivrd  a  very  effective  species  of  ordeal,  vhen 
|/M  vidiii^  if.  p:i)>;ti  leg.'ite  at  the  Council  of  Lyons,  assembled 
/'/r  \Uf  tf\nt'ws\t)\\  i){  simony.  A  guilty  bishop  had  bribed 
fh<'  oppojup;  witri<"-.srs,  and  no  testimony  was  obtainable  for 
hi;' ohVM  ii/ifi,  11  ihh-hrand  addressed  him:  **  The  episcopal 
f/r.i''  \",  ;t  y^\\\  of  ihr  Holy  CJhost.  If,  therefore,  you  are 
iiiii',!  I  iti,  f'p'.ii,  *(ilory  to  the  Father,  and  to  the  Son,  and 
f'/  tl,'  Ifi/ly  (Jho'.i!'"  The  bishop  boldly  commenced, 
"'/loiv  to  th'-  I'.iHmt,  and  to  the  Son,  and  to — "  here  his 
v/iM<  t.iihd  hiifi,  h«'  w'A-y  nnaljle  to  finish  the  sentence;  and, 
/ '/fit* v.Mip;  lh«'  !.in,  h**  w;is  deposed.* 

W'ltiy' .  priiddur  in  rice  iininf;  the  Eucharistic  ordeal  was 
pro/'  'I  l/y  ih'*  t.if''  of  tlie  unfortunate  Imbrico,  Bishop  of 
A'»;/ .hurj/,  wh'i,  in  the  s.inic  year,  1077,  after  swearing  fealty 
fo  l''>d';ljJi  ot  S«i;iln:i,  alMhdoned  him  and  joined  the  empe- 
I'ti.  S'tnti  liUt'r,  while  s.iying  mass  before  Henry,  to  prove 
lh«-  toMir  of  hi'i  Utyn]  <  rjnvirtions,  he  declared  that  the  sacra- 
tiM'ht  h<*  w.i)  about  to  take  shouhl  attest  the  righteousness  of 
hi)  rn:i'itf'i's  rause  ;  and  the  anti  iinjicriaiist  chronicler  duly 
itu  ord'>  that  a  sudden  disease  overtook  him,  to  be  followed  by 
h\ti'Ci\y  death.'     In  the  case  of  William,  Bishop  of  Utrecht, 

•   LaiiilN'tt.  lliTsfi'liI.  aim.  1077. 

■  'i  his  iiiicc'Idte  ri'sU  on  ^tn  <\  authority.     Peter  Damiani  states  that  he 
had  it  friiiii   I[ililct>raii(I  liiiiiself  (Opusc.  XIX.  cap.  vi.),  and  Calixtus  II. 
was  in  the  hubit  of  relating;  it  (Pauli  Bernricd.  Vit.  Greg.  VII.  No.  11). 
*     Ik'rnald.  Constant.  Cliron.  ann.  1077. 
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as  rebtcil  by  Iliigli  of  Flavigny,  the  EiicliarJst  was  less  an 
ordeal  ihan  a  piinisliment.  He  dared,  at  the  Assembly  of 
Utrecht,  in  1076,  Lo  excommimicaie  Givgory,  at  the  com- 
mand of  Henry  IV. ;  but  when,  at  the  conclusion  of  the  im- 
pious ceremony,  he  audaciously  took  itie  Host,  it  turned  10 
fire  within  him,  and,  shrieking  "I  bum!  1  burnt"  he  fell 
down  and  miserably  died.' 

According  to  a  Spanish  theologian  in  the  sixteenth  cen- 
',  when  the  Eucharist  was  administered  as  an  ordeal  it 
to  be  taken  without  previous  sacramental  confession — prc- 

imably  in  order  that  the  accused  might  not  escape  in  conse- 
quence of  absolution.'  After  the  Reformation,  the  Protestants 
who  denied  the  real  presence  naturally  rejected  this  form  of 
ordeal,  but  Delrio,  writing  in  1599,  compares  them  to  frogs 
swelling  themselves  against  an  elephant;  and  Peter  Khiniz, 
in  1677  assures  us  that  il  was  still  commonly  used  in  his  day.' 

I  THE   LOT. 

^  The  appeal  lo  chance,  as  practised  in  India,  bears  several 
forms,  subslantially  identical  in  principle.  One  mode  con- 
lasts  in  writing  the  words  diurem  (consciousness  of  innocence) 
■nd  adhtrtm  (its  opposite)  on  plates  of  silver  and  lead  re* 
speciivcly,  or  on  pieces  of  white  and  black  linen,  which  are 
placed  in  a  vessel  that  has  never  held  water.  The  person 
whose  cause  is  at  stake  inserts  his  h.'ind  and  draws  forth  one 
sf  the  pieces,  when  if  it  happens  to  be  dkertm  it  proves  his 
Another  method  is  to  place  in  a  vessel  asilvcr  image 
f  Dharma,  the  genius  of  justice,  and  one  in  iron  or  clay  of 

'  Hngon.  FlaviniBC.  Chron.  Lib.  it.  ann.  loSo. — Ijmbcrt.  HctsfrUi. 
:.  1076. 
L*  Cita«lo,  Reprovadon  dc  Us  SupcrsticJonct,  ?,  ii.  cap,  vii.    Barciiluiia 
The  fiTM  eitltion  appnrcd  in  1539  at  Sitamanca. 
■  Delrio  Dbquin,  Magic.  L,  rv.  c.  is.  q.  3.— P.  KIudIi  Dissert.  -Ic  I'm- 
t.  |iCT  S.  Euchaiitl.     tliti*  1677. 
•  A)ft*n  ALbcry,  II.  45S.     Tbii  form  of  ordeal  is  allowcJ  for  all  iht 
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Adharma;  or  else  a  figure  of  Dharma  is  painted  on  white 
cloth  and  another  on  black  cloth,  and  the  two  are  rolled 
together  in  cow-dung  and  thrown  into  a  jar,  when  the  accused 
is  acquitted  or  convicted  according  to  his  fortune  in  drawing 
Dharma.* 

In  adapting  to  Christian  usage  the  ordeal  of  the  lot,  at- 
tempts were  made  to  invest  it  with  similar  sacred  symbolism, 
but  it  was  not  well  adapted  to  display  the  awful  solemnity 
which  rendered  the  other  forms  so  impressive.  Notwith- 
standing the  ample  warrant  for  it  in  Scripture,  it  was  there- 
fore in  less  favor  with  the  church,  and  it  seems  not  to  have 

• 

retained  among  the  people,  after  their  conversion,  the  wide- 
spread popularity  and  confidence  enjoyed  by  the  other 
ordeals.  Indeed,  as  a  judicial  process,  it  is  only  to  be  found 
prescribed  in  the  earlier  remains  of  the  Barbarian  laws  and 
customs,  and  no  trace  of  it  is  to  be  met  with  in  the  later 
legislation  of  any  race.  Thus  mention  of  it  is  made  in  the 
Ripuarian  code,*  and  in  some  of  the  earlier  Merovingian 
documents  its  use  is  prescribed  in  the  same  brief  manner.' 
As  late  as  the  middle  of  the  eighth  century,  Ecgberht,  Arch- 
bishop of  York,  quotes  from  the  canons  of  an  Irish  Council 
a  direction  for  its  employment  in  cases  of  sacrilegious  theft, 
as  a  means  of  determining  the  punishment  to  be  inflicted;* 
but  not  long  after,  the  Council  of  Calchuth  condemned  the 
practice  between  litigants  as  a  sacrilege  and  a  remnant  of 
paganism.* 

*  Ali  Ibrahim  Khan  (As.  Researches  I.  392). 

'  Ad  ignem  seu  ad  sortem  se  excusarc  sludeat. — Tit.  XXXI.  {  5. 

'  Pact.  Childcberti  ct  Chlotarii,  ann.  593,  g  5.  "  Et  si  dubietas  est, 
ad  sortem  ponatur."  Also  J  8:  "Si  litus  de  quo  inculpatur  ad  sortem 
ambulaverit."  As  in  §  4  of  the  same  document  the  aneum  or  hot- water 
ordeal  is  provided  for  freemen,  it  is  possible  that  the  lot  was  reserved  for 
slaves.  This,  however,  is  not  observed  in  the  Decret.  Chlotarii,  ann. 
595,  \  6,  where  the  expression,  "  Si  de  suspicione  inculpatur,  ad  sortexn 
veniat,"  is  general  in  its  application,  without  reservation  as  to  station. 

<  Ecgberti  Excerpt,  cap.  Ixxxiv.  (Thorpe,  II.  108). 

*  Cone.  Calchuth.  can.  19  (Spelman.  Concil.  Brit.  I.  300). 
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No  explanalion  is  given  of  the  details  of  the  process  by 
I  which  (his  appeal  to  fortune  was  made,  and  I  know  of  no 
miemporary  applications  by  which  its  formula  can  be  inves- 
tigated ;  but  in  the  primitive  Frisian  laws  there  is  described 
I  an  ordeal  of  the  lot,  which  may  reasonably  be  assumed  to 
show  us  one  of  the  forms  in  use.  When  a  man  was  killed 
a  chance-medley  and  the  murderer  remained  unknown, 
the  friends  had  a  right  to  accuse  seven  of  the  participants  in 
the  brawl.  Each  of  these  defendants  had  then  to  take  the  , 
oath  of  denial  wiih  twelve  conjurators,  after  which  they  were 
admitted  to  the  ordeal.  Two  pieces  of  twig,  precisely  simi- 
lar, were  taken,  one  of  which  was  marked  with  a  cross;  they 
were  then  wrapped  up  separately  in  while  wool  and  laid  on 
the  altar;  prajers  were  recited,  invoking  God  to  reveal  the 
innocence  or  guilt  of  the  party,  and  the  priest,  or  a  sinless 
youth,  took  irp  one  of  the  bundles.  If  it  contained  the 
marked  fragment,  the  defendants  were  absolved ;  if  the  un- 
marked one,  the  guilty  man  was  among  them.  Each  one 
then  took  a  similar  piece  of  stick  and  made  a  private  mark 
Upon  it ;  these  were  rolled  up  as  before,  placed  on  the  altar, 
tskcn  up  one  by  one,  and  unwrapped,  each  man  claiming 
his  own.  The  one  whose  piece  was  left  to  the  last  was  pro- 
nounced guilty,  and  was  obliged  to  pay  the  wergild  of  the 
murder,'  The  various  modes  of  ecclesia-stical  divination,  so 
frequently  used  in  the  Middle  Ages  to  obtain  an  insight  into 
j  the  future,  sometimes  assumed  the  shape  of  an  appeal  to 
Ueaveti  to  decide  questions  of  the  present  or  of  the  past.* 


<  U  Friiion.  Tit.  Xiv.  {{  I,  I.     Tint  mty  not  iniiiratahly  be  derived 
rntu  the  mode  uf  dlvlnailnn  praciiicd  unoeg  the  uicicnl  Germans,  ■ 
teritied  by  TaiHius,  D«  Munbui  Gentian,  op.  x. 

>  When  toed  Tor  purposes  of  divining  into  ibc  faturc,  iheie  practice)    { 
wctt  forludden.     Thui,  u  enrly  at  465,  the  Council  of  Vannes  denou 
I    ihtiw  who  ">ul>  nomine  lictK  religionih  i(Uas  alnclorum  tunes  vncaDI 

>U  scieniiani  profiicntur,  aut  quamntcumqac  scriptumrum  inspedicoie  J 
I    fulDi*  pfomulonl,"  iui4  all  rccletlatlic*  privy  to  such  pnieecdtugs  wi 
cupelled  rrom  ihc  church.  (Condi.  N'enuL  cjui.  ivi.)     This  can 
'1 
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Thus,  when  three  bishops,  of  Poitiers,  Arras,  and  Autiin, 
each  claimed  the  holy  relics  of  St.  Liguaire,  and  human 
means  were  unavailing  to  reconcile  their  pretensions,  the 
decision  of  the  Supreme  Power  was  resorted  to,  by  placing 
under  the  altar-cloth  three  slips  with  their  respective  names 
inscribed,  and  after  a  becoming  amount  of  prayer,  on  with- 
drawing one  of  them,  the  see  of  Poitiers  was  enriched  with 
the  precious  remains  by  Divine  favor. ^ 

At  least  on  the  surface,  it  was  a  pure  appeal  to  chance 
that  was  made  by  the  pious  monks  of  Abingdon,  about  the 
middle  of  the  tenth  century,  to  determine  their  right  to  the 
meadows  of  Beri  against  the  claims  of  some  inhabitants  of 
Oxfordshire.  For  three  days,  with  fasting  and  prayer,  they 
implored  the  Divine  Omnipotence  to  make  manifest  their 
right;  and  then,  by  mutual  assent,  they  floated  on  the 
Thames  a  round  buckler,  bearing  a  handful  of  wheat,  in 
which  was  stuck  a  lighted  taper.  The  sturdy  Oxonians 
gaped  at  the  spectacle  from  the  distant  bank,  while  a  depu- 
tation of  the  more  prudent  monks  followed  close  upon  the 
floating  beacon.  Down  the  river  it  sailed,  veering  from 
bank  to  bank,  and  pointing  out,  as  with  a  finger,  the  various 

repeated  in  the  Council  of  Agde  in  506,  where  the  practice  is  denounced 
as  one  "  quod  maxime  fidem  catholicae  rcligionis  infestat"  (Cone.  Aga- 
thens.  can.  xlii.);  and  a  penitential  of  about  the  year  800  prescribes  three 
years'  penitence  for  such  acts. — Ghaerbaldi  Judicia  Sacerdotalia  c.  29 
(Martene  Ampl.  Coll.  VII.  33). 

*  Baldric.  Lib.  I.  Chron.  Camerac.  cap.  21.  (Du  Cange,  s.  v.  Sors.) — 
In  this  the  bishops  were  guilty  of  no  contravention  of  ecclesiastical  rules. 
That  such  trials  were  allowed  by  the  canon  law,  when  properly  conducted 
for  appropriate  purposes,  is  shown  by  Gratian,  Dccret.  Caus.  26,  q.  2,  can. 
3,  4.  The  most  extraordinary  application,  however,  is  that  by  which, 
under  the  Spanish  Wisigoths,  episcopal  elections  were  sometimes  decided. 
The  second  Council  of  Barcelona,  in  599,  directs  that  two  or  three  candi- 
dates shall  be  chosen  by  the  clerg>'  and  people,  and  from  among  these  the 
metropolitan  and  suffragan  bishops  shall  select  by  lot,  *'qi:em  sors,  prae- 
unte  episcoporum  jejunio,  Christo  domino  terminante,  monstraverit,  l:)ene- 
dictio  consecration  is  accumulet." — (Concil.  Barcinon.  II.  can.  iii.)  This 
is  evidently  suggested  by  the  election  of  Matthias  (Acts.  I.  26). 
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possessions  of  ihe  Abbey,  till  al  last,  on  leachiiig  the  dis 
puted  lands,  it  mir/iculunsly  k-ft  ihe  current  of  the  stream, 
and  forced  itself  into  a  narrow  and  shallow  channel,  which  I 
in  high  water  made  an  arm  of  the  river  around  the  nieadow»  I 
in  question.     At  this  unanswerable  decision,  the  people  with 
one  accord  shouted  "Jus  Abbendonise,  jus  Abbendoniiel" 
and  so  powerful  was  the  impression  produced,  that  the  worthy  I 
chronicler  assures  us  that  ilicnccfoith  neither  king,  nor  duke,  i 
nor  prince  dared  to  lay  claim  to  the  lands  of  Beri ;  showin 
conclusively  the  wisdom  of  ihc  abbot  who  preferred  thus  to  1 
rely  upon  his  right  rather  than  on  mouldy  charters  or  dila* 
tory  pleadings,' 

A  more  prosaic  form  of  the  ordeal  of  chance  is  the  trial  I 
by  Uibic  and  key  still  in  common  use  in  England,  where  it  I 
may  even  yet  "  be  met  with  in  many  an  out-of-tbe  way-farm-  J 
house."     In  cases  of  theft  a  key  is  secured  at  Psalm  50,  18: 
*'  When  Ihou  sawest  a  thief,  then  thou  consentedst  with  him,  I 
and  hast  been  partaker  with  adulterers;'"  and  (he  mode  in 
which  it  is  exiiccleil  to  reveal  guilt  is  manifested  in  a  case  | 
rLXorded  in  Ihe  London  Tim^s  as  occurring  at  Souihamptoi 
in  1867,  where  a  sailor  boy  on  board  a  collier  was  brought 
before  court  on  a  charge  of  ihefi,  the  only  evidence  against 
him  being  that  afforded  by  securing  a  key  in  a  Bible  oppo- 
site the  liisl  chapter  of  Ruth.     The   Bible  was  then  swung 
round  while  the  names  of  several  suspected  persons  were 
repeated,  and   on   the  mention  of  the  prisoner's  name  the 
book  fell  on  the  floor.     The  credulity  of  Indian  or  of  me- 
dieval belief  could  surely  go  no  farther  than  this. 


The  superstition  ihat,  at  the  approach  of  a  murderer,  the 
body  of  his  victim  would  bleed,  or  give  some  other  mani- 


t.  dc  Ahincdon  Lib.  I.  (M.  R.  Scrict  I.  89  ) 

till  Vi<itaU  bik)  Oalhs  (Mainiillan't  Mag.  July,  IS7C}, 
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festation  of  recognition,  is  one  of  ancient  origin,  and,  under 
the  name  of.** bier-right,"  has  been  made  a  means  of  in- 
vestigation and  detection.  Shakspeare  introduces  it,  in  King 
Richard  III.,  where  Gloster  interrupts  the  funeral  of  Henry 
VI.,  and  Lady  Anne  exclaims: 

"O  gentlemen,  see,  see!  dead  Henry's  wounds 
Open  their  congealed  mouths,  arid  bleed  afresh.'* 

I  have  found  no  trace  of  this  belief  in  the  early  customs  of 
the  Eastern  Aryans,  but  a  cognate  superstition  existing  among 
the  Jews  would  indicate  that  perhaps  it  is  of  Semitic  origin, 
and  that  we  may  have  derived  it  from  that  source.  It  is,  or 
was,  a  Jewish  custom  to  ask  pardon  of  a  corpse  for  any  of- 
fences committed  against  the  living  man,  and  in  this  cere- 
mony the  offender  lays  hold  of  the  great  toe  of  the  body  as 
it  lies  in  the  coffin.  If  he  has  been  guilty  of  inflicting  some 
grievous  injury  on  the  deceased,  it  is  said  to  be  not  uncommon 
for  the  latter  to  respond  to  the  touch  by  a  copious  hemor- 
rhage from  the  nose.*  This,  it  will  be  observed,  is  almost 
identical  with  the  well-known  story  which  relates  that,  when 
Richard  Coeur-de-Lion  hastened  to  the  funeral  of  his  father, 
Henry  II.,  and  met  the  procession  at  Fontevraud,  the  blood 
poured  from  the  nostrils  of  the  dead  king,  whose  end  he 
had  hastened  by  his  disobedience  and  rebellion.^ 

When  used  as  an  ordeal  in  the  medieval  period  this  test 
seems  to  have  possessed  a  peculiar  power  in  bringing  to  light 
the  hidden  wickedness  of  Jews.  In  1261,  at  Forchheim,  a 
manifestation  of  this  kind  brought  home  to  the  criminals  the 
responsibility  for  the  lingering  death  of  a  young  girl  slain  by 
the  Jews  according  to  their  hellish  practice,  and  the  guilty 
were  promptly  broken  on  the  wheel. '     A  still  more  notable 

'  Gamal.  ben  Pedahzur's  Book  of  Jewish  Ceremonies,  London,  1738, 
p.  II. 

'  Roger  de  Hoveden,  ann.  1186;  Roger  of  Wendover;  Benedict!  Ab- 
batis  Gest.  Henr.  II.  ann.  1189. 

'  Alphonsi  de  Spina  Fortalicii  Fidei  Lib.  ill.  consid.  vii. 
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inslance  of  ils  a|iplicaiion  occnired  in  1331  at  Uebcrlingen 
ill  Stiabia.     The  body  of  a  child  of  one  of  ihe  burghers  was  I 
found  in  a  pond,  and  from  certain  wounds  the  populace  | 
recognieed  that  Jewish  fanaticism  had  caused   its  murder. 
The  corpse  was  accordingly  carried  around  in  front  of  the  I 
houses  of  the  principal  Jews,  and  when  its  wounds  began  to  I 
bleed,  no  further  evidence  was  thought  necessary.     In  spitA  | 
of  ihe  efforts  of  the  magistrate,  bought  with  Hebrew  gold, 
the  people  forthwith  set  about  visiting  condign  punishment  on 
the  guilty.     All  the  Jews  of  ihe  place  were  skilfully  decoyed  I 
into  a  large  stone  house,  and  when  they  had  been  securely   ' 
locked  up  in  the  upper  stories  a  huge  fire  was  kindled  below. 
Those  ihal  succeeded  in  throwing  ihcinselves  from  the  roof 
were  immediately  dispatched  by  the  surrounding  mob.  and 
the  rest,  to  the  number  of  three  hundred,  were  consumed  by  | 
the  avenging   flames.     The  justice  of  the  proceeding 
satisfaclorily  proved  by  sundry  miracles  vouchsafed  by  the  I 
approbaiion  of  Heaven;  and  yet  the  godless  Emperor,  Louis 
of  Bavaria,  had  the  temerity  to  punish  the  pious  townsfolk  by    ' 
dismantling  their  walls  and  levying  a  heavy  fine  upon  them 

The  cekbraled  jurist  Hippolilo  dei  Marsigli,  who  died  in    , 
1518,  relates  that  in  his  youth  he  was  governor  of  Albcrga, 
near  Ucnoa,  when  a  murder  occurred  without  trace  of  the   ' 
guilty  one.     Ily  the  advice  of  an  old  ciiiien  of  the  pUce,  he 
had  the  body  brought  before  him,  and  summoned  all  who 
were  sus|>ected  of  the  crime  to  pass  near  it  one  by  one. 
When  the  homicide  approached,  to  the  surprise  of  Marsigli, 
^  the  wounds  burst  out  afresh,  but  even  then  he  did  not  con- 
sider the  evidence  sufficient  to  warrant  an  arrest,  until  he 
1  hatl  collected  sufltticnt  external  proof,  when  the  criminal    : 
I  coofc&scd  his  guilt  without  torture,     Marsigli  relates  the  case  1 
a  a  very  wondctful  one;  he  evidently  placed  no  confidence 
n  Ihe  ordeal,  and  ii  was  a  novelty  to  him.' 

■  Vtiodnmni  Chron.  anil.  1331.    (TIici.  ll\si.  Hclvd.) 

>  Mir\il.   I>i*ct.   t.~riininil.   (a|i,    Bintfelil,  de   Coiir^w.  MalcAcar.  p. 
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If  the  jurist,  trained  in  the  logic  of  the  civil  law,  was  thus 
ignorant  of  the  superstition,  it  was  not  so  among  the  people. 
So  dramatic  a  mode  of  detecting  the  foulest  crimes  naturally 
took  a  deep  hold  of  the  popular  imagination,  and  the  belief 
in  it  as  an  ordeal,  as  well  as  in  the  trial  by  fire,  is  well  illus- 
trated in  the  ballad  of  "Earl  Richard,"  given  by  Scott  in 
the  '*  Minstrelsy  of  the  Scottish  Border.*' 

"  *  Put  na  the  wile  on  me,'  she  said; 
*It  was  my  may  Catherine.' 
Then  they  hae  cut  haith  fern  and  thorn, 
To  burn  that  maiden  in. 

**  It  wadna  take  Ujwn  her  cheik, 
Nor  yet  upon  her  chin; 
Nor  yet  upon  her  yellow  hair, 
To  cleanse  that  deadly  sin. 

**  The  maiden  touched  that  clay-cauld  corpse, 
A  drap  it  never  bled ; 
The  ladye  laid  her  hand  on  him, 
And  soon  the  ground  was  red." 

King  James  I.  patronized  this  among  the  other  supersti- 
tions to  which  he  gave  the  authority  of  his  royal  approbation;* 
and  in  the  notes  to  the  above  ballad,  Scott  quotes  some 
curious  instances  of  the  judicial  use  made  of  the  belief,  even 
as  late  as  the  seventeenth  century.  In  1611,  suspicion  aris- 
ing as  to  the  mode  by  which  a  person  had  met  his  death, 
the  body  was  exhumed,  and  the  neighborhood  summoned  to 
touch  it,  according  to  custom.  The  murderer,  whose  rank 
and  position  placed  him  above  suspicion,  kept  away;  but 
his  little  daughter,  attracted  by  curiosity,  happened  to  ap- 
proach the  corpse,  when  it  commenced  bleeding,  and  the 
crime  was  proved.  The  extent  to  which  the  superstition 
was  carried  is  shown  by  a  story  of  a  young  man,  who 
quarrelled  with  a  companion,  stabbed  him,  and  threw  the 
body  into  a  river.     Fifty  years  passed  away,  when  a  bone 

I  Nam  ut  in  homicidio  occulto  sanguis  e  cadavere,  tangente  homicida, 
erumpit,  quasi  cielitus  poscens  ultionem. — Dcmonologiae  Lib.  III.  c.  vi. 
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happened  tg  touc 
ing  where  it  had  been  found,  he  recognized  ihe  relic  of  hia 
crime,  confessed  il,  and  was  duly  condemned.  We  may 
trace  a  more  poetic  form  of  this  superstition  in  the  touching 
legend  of  the  welcome  which  ihe  bones  of  Abelard  gave  to 
Heioise,  when,  twenty  years  after  his  death,  she  was  con- 
signed to  the  same  tomb. 

!n  the  celebrated  case  of  Philip  Siandsrield,  tried  in  1688  I 
for  the  murder  of  hts  father  Sir  James  Standslieltl  of  New  I 
Milties,  the  dittay  or  indictment  dramatically  recounts  how, 
after  the  body  had  been  found  in  a  neighboring  pond,  and 
nn  autopsy  had  been  performed  by  a  surgeon,  "James  Row, 
merchnnd,  having  lifted  the  left  side  of  Sir  James,  his  head 
and  shoulder,  and  the  said  Philip  the  right  side,  his  father's 
body,  though  carefully  cleaned  as  said  is,  so  as  the  least 
blooil  was  not  on  it,  did  (according  to  God's  usual  mode  of  • 
distrovering  murders)  blood  afresh  upon  him  and  defied  all  ( 
his  h.-inds,  which  struck  him  with  such  a  terror,  that  he  im- 
mediately let  his  father's  he.id  and  body  fall  with  violence 
and  fled  from  the  body  and  in  consternation  and  confusion 
cryed  Lord  have  mercy  upon  me!  and  bowed  himself  down 
over  a  seat  in  the  church  (where  the  corp  were  inspected) 
wiping  his  father's  innocent  blood  off  his  own  murdering 
hands  upon  his  cloaths,"     The  defence  showed  that  in  the 
pott-morlem  examination  an  incision  had  been  made  in  the 
neck,  where  there  was  a  large  accumulation  of  exiravnsated  i 
blood;  and  Mattheua  and  Carpjovius  were  quoted  to  prova  I 
that  such  bleeding  was  not  even  evidence  sufficient  to  justify 
torture.   The  accused,  however,  wascondemncd  and  executed. 
though  the  circumstantial  evidence  against  bim  was  anything 
but  conclusive.'    Somewhat  remarkable,  in  view  of  the  length 

'  Cobbeu't  SuicTrlalii.  Xt.  1371.--A  iimil«r  iudclcnl  ii  reconlcd  In  I 
lh»  InHiecmnn)  of  Chnitian  Wilson,  iricti  for  wiieherafl  ol  Etlinburgh  in  I 
I.      (S|xiTtiiWiiailc  MiM^tlaiiies,  II,  61).  | 
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of  time  which  had  elapsed  between  the  death  and  the  ordeal, 
is  a  case  alluded  to  in  the  records  of  Accomac  County,  Vir- 
ginia. About  the  middle  of  January,  1680,  a  new-born 
illegitimate  child  of  **  Mary,  daughter  of  Sarah,  wife  of  Paul 
Carter,**  died  and  was  buried.  It  was  nearly  six  weeks 
before  suspicion  was  aroused,  when  the  coroner  impanelled 
a  jury  of  twelve  matrons,  whose  verdict  reported  that  Sarah 
Carter  was  brought  to  touch  the  corpse  without  result,  but 
that  when  Paul  Carter  touched  it  "immediately  whilst  he 
was  stroaking  ye  childe  the  black  and  settled  places  above 
the  body  of  the  childe  grew  fresh  and  red  so  that  blud  was 
redy  to  come  through  ye  skin  of  the  childe.*'  On  the 
strength  of  this  verdict  an  indictment  was  found  against  Paul 
Carter,  but  the  result  of  the  subsequent  trial  does  not  appear 
among  the  records  of  the  county.* 

Although  there  is  no  allusion  to  this  custom  in  any  of  the 
primitive  Leges  Barbarorum,  nor  even  in  the  German  mu- 
nicipal codes  of  the  thirteenth  century,  yet  it  was  judicially 
employed  there  until  the  seventeenth  century,  under  the  name 
of  **  Bahr-recht.**  Thus  in  1324,  Rein  ward,  a  Canon  of 
Minden,  was  murdered  by  a  drunken  soldier,  and  the  crime 
was  brought  home  to  the  perpetrator  by  a  trial  of  this  kind.' 
In  1487,  Sprenger  assumes  it  as  an  unquestioned  proof,  and 
uses  it  as  the  basis  of  an  argument  on  the  wonderful  proper- 
ties of  inanimate  matter.  He  explains  it  on  the  theory  that 
air  is  introduced  into  the  wound  when  it  is  made,  and  that 
it  rushes  out  when  agitated  by  the  presence  of  the  slayer, 
bringing  blood  with  it.  He  mentions,  however,  that  others 
believe  it  to  be  the  cry  of  blood  from  the  earth  against  the 
murderer,  on  account  of  the  first  homicide,  Cain.'    A  hun- 

'  I  owe  this  statement  to  the  kindness  of  L.  S.  Joynes,  M  D.,  of  Rich- 
mond, who  informs  me  that  he  found  it  in  examining  the  ancient  records 
of  Accomac. 

'  Swartii  Chron.  Ottbergens.  J  xlvii.  (PauUini  Antiq.  German.  Syn- 
tagma. ) 

'  Malleus  Maleficarum,  Francof,  1580,  pp.  21,  32. 
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■drcd  years  later  Bodin  gives  full  credit  lo  it,'  and  about  the 

iGoo,  Dishoji  Ginsfeld  spe.iks  of  its  occurrence  as  an  in- 

fjdubitikble  rsct,'     About  1580,  President  Bertrand  d'Argcii- 

n  his  Cammentaries  on  the  Customs  of  Brct.igne,  treats 

it  as  good  evidence,'  though  shortly  afterwards,*  in  1591,  the 

■leained  jurisconsult  Zanger,  after  citing  numerous  authorities 

1  both  sides,  concludes  that  it  is  not  evidence  sufficient 

I  lo  justify  the  application  of  torture.'     Yet  cases  in 

:li  it  was  employed  arc  cited  by  Oelsner  as  occurring  in 

Fi6oi,   1608,  i6a6,  and  1631,     In   1607,  two  nobles  were 

executed,  April    15,  for  the  murder  of  a  shepherd,  whose 

body  bled  freely  on  iheir  approach,  and  even  moved  its 

hand  and  pointed  to  one  of  them.     Oelsner  also  gives  a 

slightly  different  version  of  the  story  (juolcd  above  from  Scott. 

An  Austrian  noble,  on  his  way  to  Vienna,  was  p.issing  through 

a  forest  when  his  dogs  dug  up  some  bones  whose  whiteness 

I  took  his  fancy ;  he  carried  them  to  the  city,  and  sent  them  Iw 

■  a  cutler  to  be  worked  up  into  some  ornament.  As  soon  as 
ftthey  were  brought  into  the  presence  of  the  artificer  they 

■  became  covered  with  blood.  The  noble  communicated  the 
I  (act  to  the  magistrates,  the  cutler  was  arrested,  and  confessed 
l^at  twenty  years  before  he  had  murdered  a  companion,  and 
■t>tiricd  his  body  in  the  place  where  the  bones  were  found.' 
^ As  late  as  1714,  moreover,  Nehring  quotes  authorities  in  its 

jbvor  as  proot  sufhcieni  to  caII  for  torture,  and  feels  obliged 
9  argue  at  some  length  to  demonstrate  its  inadequacy.* 

■  Dv  Mafgonsm  DmnonomaD.  Bull.  1581,  pp.  I39-40. 

■  Traa.  de  Coiifcu.  KUIelicor.  p.  ito.  (E1I.161J.J 
"Cujui  rei  riliuncm  peliini  e  cau^is  iiMHr.ililiii^,  il  retlilcrc  conatur 

Wru  A]^>oneiuU:  qiuc  qualncunque  tindcm  hz  iini,  cansiat  evcni^e 
t;  tt  nuitmt  aulonbiu  iradit*  cxemiiU,"  anil  he  prucndf  10  quote  u 
Inlloriljr  Pirn  di  Puwo.  Hipp.  Mtnigli.  and  other  cmiDcnl  crimiiullsl4. — 
y.  d'Afgemrt  (.'ixnnicni,  In  tJonturluiL  Brilsnn.  p.  145.  Ed.  8,  Antvcqi. 

•  Zkngeti  Tnci.  ilc  fjuEeilioiilbui,  dp.  ir.  No.  160. 

•  C.  C  OcUncr  Disp.  Jurid.  dejure  Ferciri.  pp.  15-17  (Jciij:,  1735). 

•  Jnh.  OtrM.  Nehnng  Dc  In-llcib,  Jen*,  t7i4,  pp.  4»-j. 
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A  variation  of  this  ordeal,  known  as  '*  Scheingehen,"  was 
practised  in  the  Netherlands  and  the  North,  in  which  the 
hand  of  the  corpse  was  cut  off,  and  touched  by  all  suspected 
persons,  with  protestations  of  innocence,  and  when  the  guilty 
one  came  it  was  expected  to  bleed.*  A  case  of  this  kind  is 
recounted  by  Chytraeus,  as  occurring  in  the  sixteenth  century, 
in  which  the  hand  was  cut  off  from  the  body  of  a  murdered 
man  and  hung  up  in  a  prison.  Ten  yeais  later  a  thief  was 
captured  and  chanced  to  be  brought  into  the  room,  when 
the  hand  at  once  began  to  bleed,  and  the  prisoner  confessed 
the  murder.' 

The  vitality  of  superstition  is  well  illustrated  by  the  trans- 
mission of  belief  in  the  bier- right  even  to  our  own  day!  In 
1767,  the  coroner's  jury  of  Bergen  County,  N.  J.,  was  sum- 
moned to  view  the  body  of  one  Nicholas  Tuers,  whose  murder 
was  suspected.  The  attestation  of  Joannes  Demarest,  the  coro- 
ner, states  that  he  had  no  belief  in  the  bier-right,  and  paid  no 
attention  to  the  experiment,  when  one  of  the  jury  touched 
the  body  without  result.  At  length  Harry,  a  slave,  who  had 
been  suspected  without  proof,  was  brought  up  for  the  same 
purpose,  when  he  heard  an  exclamation  **He  is  the  man," 
and  was  told  that  Tuers  had  bled  on  being  touched  by 
Harry.  He  then  ordered  the  slave  to  place  his  hand  on  the 
face  of  the  corpse,  when  about  a  tablespoonful  of  blood  im- 
mediately flowed  from  each  nostril,  and  Harry  confessed  the 
murder  in  all  its  particulars.'  In  1833,  ^  ™^"  named  Getter 
was  executed  in  Pennsylvania  for  the  murder  of  his  wife,  and 
among  the  evidence  which  went  to  the  jury  on  his  trial  was 
that  of  a  female  witness  who  deposed  **  If  my  throat  was  to 
be  cut,  I  could  tell,  before  God  Almighty,  that  the  deceased 
smiled  when  he  (the  murderer)  touched  her.  I  swore  this 
before  the  justice,  and  also  that  she  bled  considerably.  I 
was  sent  for  to  dress  her  and  lay  her  out.     He  touched  her 

'  Konigswarter,  op.  cit.  p.  183.  «  Nehring,  op.  cit.  p.  19. 

'  Annual  Register  for  1767,  pp.  144-5. 
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He  made  no  hesiution  about  iloing  it.     I  also  swore 

wfore  the  jiisiice  that  it  was  observed  by  other  peo]ile  in 

;  house.'"    Nor  is  the  belief  even  yet  eradicated   from 

e  creduloua  minds  of  the  iineducaied.     in  1S60,  the  Phila- 

tdelphia  journals  mention  a  case  in  which  (he  relatives  of  a 

■eceased  person,  susiiecting    foul   p)^y>  vainly  im))Ortuneil 

roner,   same  weeks  after  the  interment,  to  have  the 

■dy  exhumed,  in  order  that  it  might  be  touched  by  a  pcr- 

Ifon  whom   ihcy  regarded  as  conccnicd  in  his  death.     In 

"j868,  al  Vcrdicrsvilie,  Virginia,  a  siisiKctcd  murderer  was 

■compelled  to  touch  the  body  of  a  woman  found  in  a  wood; 

1869  at  Lebanon,  Illinois,  the  bodies  of  two  murdered 

■jwrsons  were  dug  up,  and  two  hundred  of  the  neighbors 

■were  marched  past  them,  each  of  whom  was  made  tu  touch 

f  ti)ein  in  the  ho|>e  of  finding  the  criminals.' 


/c  h;ive  SL-eii  above  the  superstitions  connected  with  the 
I  OBlh,  current  among  all  branches  of  the  Aryans,  and  that  in 
ancient  India  this  elevated  the  imprecation  taken  in  judicial 
proceedings  to  the  position  of  a  veritable  ordeal,  which  was 
followed  in  case  of  i>crjiiry  by  some  dire  misfortune  sent  by 
Heaven  to  punish  the  perjurer.  We  have  also  seen  that  in 
Christendom  the  church  set  little  store  by  simple  oaths,  but 
reckoned  their  oblig.->iion  by  the  holiness  of  the  material  ob> 
jects  on  which  they  were  taken ;  and  when  these  were  relics 
of  peculiar  sanctity  they  were  held  to  have  the  power  of 
punishing  ihc  jierjurer,  thus  rendering  the  oath  a<Iministered 
upon  Ihem  an  absolute  ordeal  like  that  of  the  Hindus.  This 
belief  developed  itself  at  an  early  period  in  the  history  of 
the  church.     St.  Augustine  relates  that  at  Milan  a  thief,  who 


'  Dantiliwn'i  Ilunun  niyiiology,  Slh  c4.  11.  657, 
•  rbila.  Ilulkiin,  April  ig.  iKte;  N.  Y.  WotM,  Jun 
N..iili  American,  H»rth  2%  (S6). 


324  I'HE   ORDEAL. 

swore  upon  some  holy  relics  with  the  intention  of  bearing 
false  witness,  was  forced  irresistibly  to  confess  himself  guilty 
of  the  offence  which  he  designed  to  fasten  upon  another; 
and  Augustine  himself,  when  unable  to  decide  between  two 
of  his  ecclesiastics  who  accused  each  other  of  revolting 
crime,  sent  them  both  to  the  shrine  of  St.  Felix  of  Nola,  in 
the  full  expectation  that  the  judgment  of  God  would  bring 
to  light  the  truth  as  between  them.'  Gregory  the  Great 
shows  the  same  belief  when  he  alludes  to  a  simple  purgato- 
rial oath  taken  by  a  bishop  on  the  relics  of  St.  Peter  in  terms 
which  expressly  convey  the  idea  that  the  accused,  if  guilty, 
had  exposed  himself  to  no  little  danger,  and  that  his  per- 
formance of  the  ceremony  unharmed  had  suflSciently  proved 
his  innocence.  Gregory,  moreover,  in  one  of  his  Homilies, 
assumes  that  perjury  committed  on  the  relics  of  the  saints  is 
punished  by  demoniacal  possession.' 

This  was  not  a  belief  likely  to  be  allowed  to  die  out  for 
lack  of  nourishment.  When,  in  the  tenth  century,  Adaulfus, 
Bishop  of  Compostella,  was  accused  of  a  nameless  crime, 
and  was  sentenced  by  the  hasty  judgment  of  the  king  to  be 
gored  to  death  by  a  wild  bull,  he  had  taken  the  precaution, 
before  appearing  at  the  trial,  to  devoutly  celebrate  mass  in 
his  full  pontificals.  The  bull,  maddened  with  dogs  and 
trumpets,  rushed  furiously  at  the  holy  man ;  then,  suddenly 
pausing,  advanced  gently  towards  him  and  placed  its  horns 
in  his  hands,  nor  could  any  efforts  of  the  assistants  provoke 
it  to  attack  him.  The  king  and  his  courtiers,  awed  by  this 
divine  interposition  in  favor  of  innocence,  threw  themselves 
at  the  feet  of  the  saint,  who  pardoned  them  and  retired  to 
the  wildest  region  of  the  Asturias,  where  he  passed  the  rest 
of  his  days  as  an  anchorite.  He  left  his  chasuble  behind 
him,  however,  and  this  garment  thenceforth  possessed  the 

>  August.  Kpist.  Ixxvii.  §J  2,3.  (Ed.  Benedict.). — "  Ut  quod  homines 
invcnire  non  possunt  dc  (luolibet  eorum  divino  judicio  propalelur." 

«  Can.  llal)ct  hoc  proprium,  caus.  II.  quxst.  5. — Gregor.  P.  P.  I. 
Ilumil  XXII.  in  Evangel,  cap.  6. 
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miratuloiis  power  ihal,  when   worn   by  any  one  taking  an 
oaih,  it  could  not  be  removed  if  he  committed  perjury,' 

In  other  caacs  the  shrines  of  saints  convicted  the  perjurer  I 
by  throwing  him  down  in  an  e|>ilc[iiic  fit,  or  by  iixing  him  I 
rigid  and  motionless  ut  the  moment  of  his  invoking  them  to  J 
wilness  his  false  oath.'     The  monks  of  Abingdon  boasted  I 
a  black  cross  made  from  ihe  nails  of  the  crucifixion,  said  to  1 
have  been  given  them  by  the  flmperor  Constanline.  a  false  | 
oath  on  which  was  sure  to  cost  the  malefacior  his  life;  and  I 
the  worthy  chronicler  assures  us  that  the  instances  in  which  I 
its  miraciilcns  power  had  been  triumphantly  exhibited  were   ' 
100 niimcrotis to  bcspecificd.*    Atihe  prioryof  Die, depend- 
ent on  the  great  Benedictine  abbey  of  Flcury,  there  was  pre- 
served an  arm  bone  of  St.  Maur,  which  was  possessed  of 
somewhat  similar  properties.     On  one  occasion  a  steward  of 
the  priory  named  Joscclin  was  accused  of  embezileracnt.  and 
offered  to  rebut  the  evidence  against  him  by  an  oalh  taken 
on  the  arm  of  St.  Maur.     Rejoiced  at  passing  through  the 
test  triumphantly,  he  removed  his  hand  from  the  relic,  and 
stroking  his  long  beard  with  it  he  exclaimed,  "  By  this  beard, 
the  oath  I  swore  was  true  !"  when  suddenly  the  beard  came   I 
off  in  his  hand,  and  his  chin,  thenceforth  hairless,  was  the 
evidence  alike  of  his  guilt  and  his  perjury,  so  that  be  and  his  I 
descendants  were  at  once  prochimed  ineligible  to  the  steward-  I 
ship-'    Less  serious  in  its  consequences  was  a  false  oath  taken  f 
by  a  |iensani  on  the  altar  of  St.  Martial  of  Limoges.     The  I 
oAcnder  was  deprived  of  speech,  and  could  only  bellow  like  I 
an  on  iintd  he  had  prayed  over  the  tomb  of  the  saint,  and  I 


■  MunlunU  HiMot.  Corapostdloa.  Lib.  I.  cap.  a,  (  a. 

*  iingor.  TuTOii.  Ue  Ulorii  Manyrum  cap.  58,  103. 

*  Sands  cnim  Mien  eu,  m  nullus,  jiiiamenio  lupcr  cam  pmatito,  i 
'    (HUio  tt  *inipcri«iloTiiaj  ^uti  jv wilt  alii rm are  raeiKlacluui.  — llm.  Mi>tu 

Abing.  LIL  i.  c.  xU.  (M.  R.  Scrio.) 

*  tuaulph.    I'ortaril   MIrac.  S.   Uenflicti  cap.  axil.  (I'.UiOl.  T.   i6o^J 
,    1..  I  a  10.) 
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his  throat  had  received  the  sign  of  the  cross  from  a  priest* 
Even  at  the  present  day  the  jaw-bone  of  St.  Patrick  is  pre- 
served near  Belfast,  and  is  used  extra-judicially  as  an  ordeal, 
in  the  full  conviction  that  the  slightest  variation  from  the 
truth  will  bring  instantaneous  punishment  on  the  perjurer.' 
In  the  Middle  Ages,  these  dangerous  relics  were  common, 
and  however  we  may  smile  at  the  simplicity  of  the  faith  re- 
posed in  them,  we  may  rest  assured  that  on  many  occasions 
they  were  the  means  of  eliciting  confessions  which  could 
have  been  obtained  by  no  devices  of  legal  subtlety  accord- 
ing to  modern  procedures. 

Nor  did  it  always  require  death  to  confer  the  sanctity  re- 
quisite to  perform  these  miracles,  as  was  attested  during  the 
life  of  St.  Bertrand  of  Comminges.  A  woman  accused  of 
adultery  went  to  the  saint  and  laying  her  hand  on  him  swore 
to  her  innocence,  when  the  hand  immediately  withered  and 
remained  a  permanent  witness  of  her  guilt  and  her  perjury.' 

Even  without  any  special  sanctity  in  the  administration  of 
the  oath.  Heaven  sometimes  interposed  to  protect  the  rights 
of  the  church.  About  the  year  1200  Caesarius  of  Konigs- 
winter,  a  knight,  who  had  borrowed  twenty  marcs  of  his 
brother,  Hirminold  Dean  of  the  Chapter  of  Bonn,  denied 
the  loan  after  his  brother's  death.  As  the  money  belonged 
to  the  church,  the  chapter  summoned  the  knight,  and  having 
no  proof,  were  obliged  to  content  themselves  with  his  oath. 
Having  accomplished  his  perjury,  Cresarius  mounted  his 
horse  and  returned  homewards,  but  when  he  had  accom- 
plished the  half  of  his  journey,  his  horse  was  suddenly  fixed 
immovable  to  the  earth,  and  he  found  himself  deprived  of 
the  use  of  the  tongue  which  he  had  thus  abused.  Recog- 
nizing the  source  of  the  trouble,  he  prayed  to  Abraham, 

*  Gregor.  Turon.  de  Glor.  Confess,  c.  xxix. 

2  Chambers's  Book  of  Days,  I.  384. 

'  Vit.  S.  Bertrandi  Convenar.  No.  26  (Martene  Ampliss.  Collect.  VI. 

1035)- 
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promising  to  retrace  his  steps  and  confer  tiis  sin,  He  ■ 
immediately  released,  relumed  to  Bonn,  made  restitution 
and  accepted  penance.  He  subsequently  entered  the  monas- 
tery of  Heislerbach  as  a  novice,  and  related  the  siory  of 
himself.' 


POISON   ORDEALS, 

The  poison  ordeal,  which  forms  the  basis  of  judicial  pro-4 
ceedings  among  so  many  of  the  African  tribes,  seems  not  to  ^ 
have  been  brought  into  Enrope  by  the  Aryan  inviidere, 
though  it  was  in  use  among  their  kindred  who  remained  in 
the  East.     Possibly  ibis  may  have  arisen  from  the  fact  that  in 
their  migrations  they  could  no  longer  obtain  the  substances 
which  ihey  had  been  accustomed  to  use,  and  before  they  had  I 
familiarized  themselves  with  the  resources  of  their  new  homeS) 
the  custom  may  have  fallen  into  desuetude  amid  the  abun- 
dance of  Other  methods.    A  lingering  remnant  of  it  may  |)er- 
ha[>s  be  detected  in  the  trial  of  the  priestess  of  the  Gceum  in 
Achaia,    already    alluded    lo,  but   substantially  the   i>oison 
ordeal  may  be  regarded  as  obsolete  in  the  West, 

In  the  East,  however,  it  has  continued  in  use,     Yajnaval-  I 
kya  says  that  it  is  not  to  be  employed  unless  the  matter  at  [ 
stake  is  equivalent   lo  a  thousand  pieces  of  silver,  or  the  j 
offence  has  been  committed  against  the  king.     The  poisoa  I 
prescribed  is  (hat  known  as  sarnga,  produced  by  a  tree  which   I 
gTX>ws  in  the   Himalayas,  and  the  accused   invokes  it  as  a  j 
personification  of  the  divine  nature — "Thou,  O  poison,  art  I 
the  child  of  Brahma,  steadfast  in  justice  and  in  truth:  clear,,] 
me  then  from  this  heavy  charge,  and,  if  1  have  spoken  truly, 
become  nectar  to  me!"     So  saying,  he  swallows  the  dan- 
gerous dose,  and  if  he  digests  it  without  evil  consequences 
he  is  acquitted.'    A   more   recent  authority  describes  the 
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poison  ordeal  as  used  only  on  the  despised  caste  of  Sudras. 
A  specified  quantity  of  some  deadly  article,  varying  in 
amount  with  its  activity,  is  mixed  with  thirty  times  its  weight 
of  ghee,  or  clarified  butter.  The  patient  takes  this,  standing 
with  his  face  to  the  north,  and  if  it  produces  no  effect  upon 
him  while  the  bystanders  can  clap  their  hands  five  hundred 
times,  he  is  pronounced  innocent  and  antidotes  are  at  once 
administered  to  him.*  A  slight  variation  of  this  is  recorded 
by  a  writer  of  the  last  century.  After  appropriate  religious 
ceremonies,  seven  barleycorns  of  the  deadly  root  vishanaga, 
or  of  arsenic,  are  mingled  with  thirty-two  times  its  bulk  of 
ghee,  and  eaten  by  the  accused  from  the  hand  of  a  Brahman. 
If  it  produces  no  effect,  he  is  acquitted.^  Much  more  hu- 
mane was  the  custom  described  by  Hiouen  Thsang  in  the 
seventh  century,  when  the  experiment  was  performed  vica- 
riously on  a  bullock,  even  as  a  hen  is  used  among  the  Niam- 
Niam  of  equatorial  Africa.  The  animal  was  fed  with  poi- 
soned food,  and  poison  was  likewise  inserted  in  a  wound 
made  for  the  purpose  in  the  right  lep,  while  the  fate  of  the 
accused  was  determined  by  the  death  or  survival  of  the  un- 
lucky beast.' 

Still  another  form  in  modern  times  seems  to  have  been 
"invented  as  a  combination  of  the  hot- water  and  poison  or- 
deals. A  naga  or  cobra  is  dropped  into  a  deep  earthen  pot 
along  with  a  coin  or  ring,  which  the  person  on  trial  must 
remove  with  the  hand.  If  he  is  bitten,  he  is  condemned,  if 
he  escapes  scathless  he  is  acquitted.* 

IRREGULAR   ORDEALS. 

The  devout  dependence  upon  Heaven,  exhibited  in  the 
ordeal,  did  not  exhaust  itself  on  the  forms  of  trial  de- 
scribed abo've,  but  was  manifested  in   various  other  expe- 

*  Ayccn  Akbery,  IL  497. 

«  AH  Ibrahim  Khan  (As.  Researches, I.  391). 
8  Wheeler's  India,  III.  262. 

*  Ali  Ibrahim  Khan,  «////*  sup. 
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ients,  sometimes  adopted  as  legal  processes,  and  sometimes  I 
merely  the  oiKcome  of  individu.1l  credulous  pieiy.  While  I 
therefore  they  cannot  be  regarded  as  focining  part  of  the  J 
recognized  institutions  of  Europe,  still  ihey  ilUislratc  loo  I 
clearly  the  tendency  of  thought  and  belief  to  be  entirely  I 
passed  over. 

Among  these  may  be  classed  a  practice  which  was  sub-  I 
slaniially  an  appeal  to  God  to  regulate  the  amount  of  pun- 
ishment requisite  for  the  expiation  of  a  crime.     One  or  more  I 
bands  of  iron  were  not  infrequently  fastened   around   the  I 
neck  or  arm  of  a  murderer,  who  was  banished  until  by  pil- 
grimage and  prayer  his  reconciliation  and  pardon  should  be  1 
manifested  by  the  miraculous  loosening  of  the  feiccr,  showmg 
that  soul  and  body  were  both  released  from  their  bonds.' 
case  is  related  of  a  Pole  thus  wandering  with  a  circlet  lightly  I 
clasped  to  each  arm,     One  fell  before  the  intercession  of  St.   > 
Adalbert,  the  apostle  of  Prussia,  but  the  other  retained  its 
hold  until  the  sinner  came  to  the  shrine  of  St.   Hidulf  near 
Tuul.     There,  joining  in  the  worship  of  ihe  holy  monks,  the 
remaining   band    flew  off  with  such   force  that  it  bounded 
against  the  opposite  wall,  while  the  pardoned  criminal  fell 
fainting  to  the  grouml,  the  blood  pouring  from  his  liberated   ' 
arm:  a  miracle  gratefully  recorded  by  the  spiritual  child 
of  the  saint.'    Equally  melodramatic  in  its  details  is  a  similar  { 
instance  of  an  inhabitant  of  Prunay  near  OrlMns,  laden  with 
three  Iron  bands  for  fratricide.     His  weary  pilgrimage  was 
lightened  of  two  by  the  intercession  of  St.  Peter  at  Rome, 
and  the  third  released  itself  in  the  most  denionstralive  man- 


*  FntHddiu  aulcm  et  ponkidu  uve  uccrilolum  inlerfeciom  .  .  .  per 
manum  et  vcnlrem  ferniicn  tic  itguo  cjiciii  ul  liisiu  Cain  ju|{i  e(  jirofugi    I 
circueuit  lerram. — Leg.  Bnicilai   Boannoi.     (Ann>1,   Saxo  uin.   1039.}    < 
So  alwi  >  century  earlier  for  [he  murder  of  B  ehief. — CoDcil.  SpiUienx, 

n.  9aT>  van-  7  I Builij'Aiii,  I.  JJI). 

■  Ue  .Succewotibui  S.  IliduUi  cap.  xviii.     (lUrolog.  CXXXVIII.,  p. 

S.|     A  (imilv  cmtc  oitoied  the  «uiitii]r  or  St.  Mansnclus  (Vii   S.  Mui- 

rii  Lib.  n.  c.  17— Mancbe  et  Durand.  Theuur.  HI.  1015). 
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ner,  through  the  merits  of  St.  Bertin  and  St.  Omer.'  If  the 
legend  of  St.  Emeric  of  Hungary  be  true,  the  Pope  himself 
did  not  disdain  to  prescribe  this  ordeal  to  the  criminal  whose 
miraculous  release  caused  the  immediate  canonization  of  the 
saint  by  a  synod  in  1073.'  Repentant  sinners  also  frequently 
bound  themselves  with  iron  rings  and  chains  by  way  of 
penance,  and  the  spontaneous  disruption  of  these,  which 
sometimes  occurred,  was  regarded  as  a  sign  that  God  had 
pardoned  the  penitent.' 

^  The  spirit  of  the  age  is  likewise  manifested  in  an  appeal  to 
Heaven  which  terminated  a  quarrel  in  the  early  part  of  the 
twelfth  century  between  St.  Gerald,  Archbishop  of  Braga, 
and  a  magnate  of  his  diocese,  concerning  the  patronage  of 
a  church.  Neither  being  inclined  to  yield,  at  length  the 
noble  prayed  that  God  would  decide  the  cause  by  not  per- 
mitting the  one  who  was  in  the  wrong  to  live  beyond  the 
year,  to  which  St.  Gerald  assented  ;  and  in  six  months  the 
death  of  the  unhappy  noble  showed  how  dangerous  it  was  to 
undertake  such  experiments  with  a  saint.*  This,  indeed, 
may  be  held  to  have  warrant  of  high  authority,  for  when,  in 
336,  Alexander  Bishop  of  Constantinople  was  about  to  en- 
gage in  disputation  with  the  arch-heretic  Arius,  he  under- 
went a  long  fast,  and  shut  himself  up  for  many  days  and 
nights  alone  in  his  church  praying  to  God,  and  finally  sup- 
plicating that  if  his  faith  were  wrong  he  might  not  live  to  see 
the  day  of  contest,  while  if  Arius  were  in  error  he  likewise 
might   be  taken  off  in  advance;  and  the  orthodoxy  of  the 

*  Folcardi  Mirac.  S.  Bertin.  Lib.  I.  c.  4. 

«  Balthyani,  Legg.  Eccles.  Hung.  T.  I.  p.  413.  See  also  Mirac.  S. 
Swithuni  c.  ii.  J  32. — Mirac.  S.  Yvonis  c.  21  (Pairol.  CLV.,  76,91). 
Various  other  instances  may  be  found  in  Muratcri,  Antiq.  Med.  Al\i,  Diss. 
23.  Charlemagne  seems  lo  have  considered  ita  deccpti^  n  to  be  restrained 
by  law.  — Car.  Mag.  cap.  I.  ann.  789,  J  Ixxvii. 

»  Cajsar.  Heistcrb.  Dial.  Mirac.  Dist.  xi.  c.  xxvii.  xxix. 

*  Bemald.  Vit.  S.  Gerald,  cap.  xv.     (Baluz  et  Mansi  I.  134.) 
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Nicene  creed   was  confirmed    miraculously  by  the   sudden 
and  terrible  death  of  the  heretic  Arius  within  a  few  days.* 

The  error  of  the  Arian  doctrine  of  the  Trinity  was  demon- 
strated by  another  volunteer  miracle  about  the  year  510, 
when  Deuterius  the  Arian  Bishop  of  Constantinople  under- 
took to  baptize  a  convert  in  the  name  of  the  Father  through 
the  Son  in  the  Holy  Ghost,  and  was  rebuked  for  using  this 
heretical  formula  by  the  sudden  disappearance  of  all  the 
water  in  the  font.' 

With  these  examples  may  be  classed  a  trial  of  faith  pro- 
posed by  Herigarius,  one  of  the  earliest  Christian  converts 
of  Sweden,  as  conclusive,  though  not  so  dangerous  as  that  of 
Bishop  Poppo.  After  frequent  disputes  with  his  Pagan  neigh- 
bors, he  one  day  suggested,  when  a  storm  was  approaching, 
that  they  should  stand  on  one  side  and  he  on  the  other,  and 
see  which  of  them  would  get  wet.  The  rain  came  down  in 
torrents  and  nearly  drowned  the  heathen  scoffers,  while 
Herigarius  and  a  boy  in  his  company  serenely  looked  on, 
untouched  by  a  single  drop.' 

When,  at  the  end  of  the  ninth  century,  the  attacks  of 
Rollo  and  his  Normans  drove  the  monks  of  St.  Martin  of 
Tours  to  seek  safety  for  themselves  and  the  priceless  relics 
of  their  saint  at  Auxerre,  the  body  of  St.  Martin  was  de- 
posited in  the  church  of  St.  Germain  near  the  tomb  of  the 
latter.  The  miracles  wrought  by  the  newcomer  speedily 
caused  a  large  influx  of  oblations  which  the  strangers  took  to 
themselves.  The  monks  of  St.  Germain  claimed  an  equal 
share  on  the  ground  that  the  miracles  were  wrought  by  the 
combined  merits  of  both  saints.  The  Touraingeois  resisted 
the  demand,  and  finally  offered  to  decide  the  question  by 
taking  a  leper  and  placing  him  for  a  night  between  the  rival  re- 
liquaries.   If  he  should  in  the  morning  be  entirely  cured,  they 

*  Socratis  Hist.  Kcclcs.  Lib.  I.  c.  25. 

«  Thcodori  Lector.  H.  K.  Lib.  11. 

>  RcmlKTti  Vii.  St.  Anscharii  c.  xvi.  (Langel)ck  L  458-9). 
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agreed  to  admit  that  both  saints  were  concerned  in  the  mira- 
cles, and  that  the  receipts  should  be  shared;  but  if  only  one 
side  of  him  was  restored  to  health  then  the  saint  on  whose 
side  he  was  cured  should  have  the  credit  and  his  monks  the 
money.  This  was  agreed  to  ;  the  leper  was  placed  between 
the  tombs,  and  both  parties  spent  the  night  in  prayer.  In  the 
morning  he  was  found  with  the  half  of  him  towards  St,  Mar- 
tin sound  and  well,  while  the  side  towards  St.  Germain  had 
not  been  in  the  least  benefited.  To  remove  any  lingering 
doubts,  he  was  then  turned  around,  and  the  other  side  was 
cured.  The  result  was  beyond  further  question,  and  the 
monks  of  St.  Martin  were  permitted  to  enjoy  in  peace  thence- 
forth the  offerings  of  the  faithful.' 

It  occasionally  happened  that  the  direct  interference  of 
Heaven,  without  the  use  of  formulas,  was  volunteered  to  stay 
the  blundering  hand  of  human  justice.  In  1219,  near  Co- 
logne, a  man  was  condemned  for  theft  and  promptly  hanged, 
but  when  the  spectators  supposed  him  comfortably  dead,  he 
suddenly  exclaimed,  "  Your  labor  is  vain ;  you  cannot 
strangle  me,  for  my  lord  bishop  St.  Nicholas  is  aiding  me. 
I  see  hira."  Taking  this  for  a  convincing  proof  of  his  inno- 
cence, the  crowd  at  once  cut  him  down,  and  he  hastened  to 
the  church  of  Bruweiler  to  give  thanks  for  his  miraculous 
escape.'  It  is  curious  to  observe  however  (hat  the  pious 
contemporary  narrator  of  this  instance  of  the  power  of  St. 
Nicholas  is  careful  to  let  us  understand  that  the  man  may 
have  been  guilty  after  all.  St.  Olaf  of  Norway  once  inter- 
fered in  the  same  way  to  support,  during  nine  hours  of  sus- 
pension, a  man  unjustly  hanged  on  a  false  accusation  of 
theft.' 

Heaven  could  also  be  directly  appealed  to  without  the 
intervention  of  the  hot  iron  or  boiling  water.     A  question  of 


I  Gesla  Consul.  AndcEnvens.  e.  ill.  i  16  (D'Achcry  HI. 
»  Cscsaj-.  Htislerliach  Dial,  Mirac.  Dist.  VIU.  1 
■  t«geud«  de  S.  Olavo  (Lsngebek  II.  J51-2). 
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niiich  importance  lo  northern  Ilaly  was  thus  settled  in  the  tenth 
century,  when  Uberio  of  Tuscany,  driven  into  exile  by  Oiho 
the  Great,  returned  after  a  long  absence,  and  found  his  wife 
WiJla  with  a  likely  buy  whose  paternity  he  refused  to  ac- 
knowledge. After  much  parleying,  the  delicate  question 
was  thus  settled.  A  large  assembly,  consisting  principally 
of  ecclesiastics,  was  convened,  in  which  Uberto  sat  without 
anything  to  distinguish  him.  The  boy,  who  had  never  seen 
him,  was  placed  in  the  centre,  and  prayers  were  offered  by 
all  present  that  he  should  be  led  by  divine  instinct  to  his 
father.  The  prayers  were  promptly  answered,  for  he  rushed 
without  hesitation  lo  the  arms  of  Uberto,  who  could  no 
longer  indulge  in  unworthy  doubts,  and  in  time  Ugo  became 
the  most  powerful  prince  of  Italy.' 

In  the  crazied  effort  to  detect  the  all-pervading  and  secret 
crime  gf  witchcraft,  a  number  of  superstitious  observances 
found  currency  among  the  people  which  practic.illy  assumed 
the  position  of  ordeals.  Thus  in  the  latter  half  of  the  six- 
teenth century  it  was  believed  that  a  fragment  of  earth  from 
a  grave,  when  sanctified  in  the  Mass  and  placed  on  the 
threshold  of  a  church  door,  would  prevent  the  egress  of 
any  witch  who  might  be  within;  and  a  similar  power  was 
attributed  to  a  splinter  of  oak  from  a  gallows,  sprinkled  with 
holy  water  and  hung  up  in  the  church  porch.' 


CONDITIONS   OF   THE   OBDEA!,, 

The  ordeal  was  thoroughly  and  completely  a  Judicial  pro- 
cess, orilained  by  the  law  for  certain  cases,  and  carried  out 
by  the  tribunals  as  a  regular  form  of  ordinary  procedure. 
From  the  earliest  times,  the  accused  who  was  ordered  to 
undergo  the  trial  was  com[ielled  to  submit  to  it,  as  to  any 
other  decree  of  court.     Thus,  by  the  Salic  law,  a  recusant 

I  Pel.  Damian.  Opusc.  lvii.  Diss.  ii.  c.  3,  4. 
*  Wieri  de  {'ncsiigii^  Dscmonum,  p.  589-90. 
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was  summoned  to  the  royal  court;  and  if  still  contumacious , 
he  was  outlawed,  and  his  property  confiscated,  as  was  cus- 
tomary in  all  cases  of  contempt.^  The  directions  of  the 
codes,  as  we  have  seen,  are  generally  precise,  and  admit  of 
no  alternative.'  Occasionally,  however,  a  privilege  of  selec- 
tion was  afforded  between  this  and  other  modes  of  compur- 
gation, and  also  between  the  various  forms  of  ordeal.* 

The  circumstances  under  which  its  employment  was  or- 
dered varied  considerably  with  the  varying  legislations  of 
races  and  epochs ;  and  to  enter  minutely  into  the  question  of 
the  power  of  the  court  to  decree  it,  or  the  right  to  demand 
it  by  the  appellant  or  the  defendant,  would  require  too  much 
space,  especially  as  this  has  already  been  discussed  at  some 
length  with  regard  to  one  of  its  forms,  the  wager  of  battle. 
In  India,  the  accuser  was  required  to  undergo  the  risk  of  a 
fine  if  he  desired  to  force  his  adversary  to  the  ordeal ;  but 
either  party  could  voluntarily  undertake  it,  in  which  case  the 
other  was  subject  to  a  mulct  if  defeated.*     In  Europe  there 

*  That  this  was  a  settled  practice  is  shown  by  its  existence  in  the  earliest 
text  of  the  law  (Tit.  LVi.)  as  well  as  in  the  latest  (L.  Emend.  Tit.  Lix.). 
It  is  therefore  difficult  to  understand  how  Montesquieu  could  have  over- 
looked it,  when,  in  order  to  establish  his  theory  that  the  original  Prankish 
institutions  admitted  no  negative  proofs,  he  asserts  with  regard  to  the  or- 
deal that  "  Ceite  preuve  4toit  une  chose  de  convention,  que  la  loi  souffroit, 
mais  qu'elle  n'ordonnoit  pas"  (Espr.  des  Loix,  Lib.  xxviii.  chap.  l6) — a 
statement  contradicted  by  all  the  monuments,  historical  and  juridical,  of 
the  period.  His  only  proof  is  a  somewhat  curious  custom  of  the  Salien 
Franks,  to  which  reference  is  made  below. 

■  Si  aufugerit  et  ordalium  vitaverit,  solvat  plegius  compellanti  captale 
suum  et  regi  weram  suam. — L.  Cnuti  Ssec.  cap.  xxx. — See  also  cap.  xli. 

*  Et  eligat  accusatus  alterutrum  quod  velit,  sive  simplex  ordalium,  sive 
jusjurandum  unius  libre  in  tribus  hundredis  super  xxx.  den. — L.  Henrici 
I.  cap.  LXV.  i  3.  By  the  municipal  codes  of  Germany,  a  choice  between 
the  various  forms  of  ordeal  was  sometimes  allowed  to  the  accused  who  was 
sentenced  to  undergo  it. — Jur.  Provin.  Alaman.  cap.  xxxvii.  §J  15,  1 6, 
Jur.  Provin.  Saxon.  Lib.  i.  Art.  39. 

*  Yajnavalkya,  I,  2.  (Asiatic  Researches  1.  402.) 
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appears  to  have  been  a  custom  under  which,  when  the  ac- 

Ictised  had  escaped  in  the  ordeal,  Ihe  accuser  was  gbliged  to 

jBndergo  it-     In  the  case  of  bier-right  quoted  above  from 

pBcoll's  Border  Minstrelsy,  this  seems  to  have  been  to  prove 

whether  the  accuser  herself  was  not  the  guilty  person.     In 

the  heroic  poetus  of  the  Elder  Edda,  a  similar  trial  appears  to 

be  resorted  to  only  for  the  purpose  of  showing  the  false  wit- 

I  ness  borne  by  the  accuser.     When  Gudnm  the  wife  of  AtU 

■is  defamed  as  an  adulteress  by  the  concubine  llerkia,  and  is 

Iforced  to  the  ordeal — 


She  l«  ihc  Im)II(iiii  gilllngcd 
Her  snow-while  hnnd, 
And  Dp  the  drew 
The  precious  Moncs. 
"  S«i  now,  ye  men, 
]  ntn  proved  guiltless 
In  holy  wise, 
B^l  the  vessel  u  it  may." 
Langhed  ihen  Alli'j 
Heart  w<lhlnhi»l.rc»sl 
When  he  niucalhcd  bthcM 
The  hand  of  (Judcun. 


"Nowmurt  Hetkin 
To  the  cauldron  go. 
She  who  Cudrun 
Hud  hoped  Id  injure. 
No  one  h.is  mibery  st 


Who! 


tihal. 


How-  ihe  hnnd  ihcre 
or  Herkln  was  hun. 
Tbey  (hen  Ihe  woman 
To  a  (oul  slough. 
So  were  (jud  run's 
Wrongs  avenged.' 


The  absence  of  satisfactory  testimony,  rendering  the  case^ 
uie  not  to  be  solved  by  human  means  alone,  is  frequently 
lUuded   to  as  a   necessary  element;*  and  indeed  we  may 


'  Cnthninu'kvida  Thtidja.  g,  10  (Tlmrpe't  Elder  Edda,  pp.  106-7). 
H  ccns  probatio  non  faerit. — L.  Sol.  Til.  xiv.  xvi.  \  MS.  GuelfeibyL) 
lame  i(  lounil  in  ihc  Ptct.  Chililebcni  et  Chlourii  |  j— Dccret.  Chlo- 
n.  ann.  595, 1  6.— C»pit,  Carol.  Calvi,  nnn.  873,  cap.  3,  7.— Cnuti 
mil.  de  Foreua  {11:"  Sed  purgAtIo  ignis  nullaicnus  aidmituinr  nisi 
itas  Dcquil  aliler  invutigaii." — Coluuelud.  Tomacens.  Com- 
.  I  n.  (D'Achcry  Spiciteg.  UI.  551).  Home's  Myrror  of  Justice, 
t.  13  :  "  En  esse  ou  twlt-iille  ne  *e  poit  jolndri  ne  nul  tcsmo- 
h'bidIi  lieu  .  .  .  .  e  Ic  aelor  n'ad  point  dc  teslmoignes  a  provcr  ui 
1,  adonquc  ciitolt  en  le  volunt  del  dcQeuduit  ■  (nii^cr  «  fame  pa  le 
Ic  de  Dieu."  Funlier  in^ances  ore  hardly  needed,  u  the  iuae  limi- 
HI  occun  in  many  of  tha  taw«  quoled  ahuve. 
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almost  assert  that  this  was  so,  even  when  not  specifically 
mentioned,  as  far  as  regards  the  discretion  of  the  tribunal  to 
order  an  appeal  to  the  judgment  of  God.  Yet  there  were 
some  exceptions  to  this,  as  in  the  early  Russian  legislation, 
where  the  ordeal  is  prescribed  for  the  accused  in  all  cases 
in  which  the  accusation  is  substantiated  by  testimony ;'  and 
a  law  of  King  Ethelred  seems  to  indicate  that  the  plaintiff 
might  require  his  adversary  to  submit  to  it,'  while  numerous 
examples  among  those  cited  above  authorize  the  conclusion 
that  an  offer  on  the  part  of  the  accused  was  rarely  refused, 
even  when  there  was  strong  evidence  against  him,'  though 
this  laxity  of  practice  was  occasionally  objected  to  stoutly.* 
When  the  custom  was  declining,  indeed,  a  disposition  ex- 
isted to  require  the  assent  of  both  parties  before  the  tribunal 

*  Ruskaia  Prawda,  art.  28.  Even  the  evidence  of  a  slave  was  sufficient 
to  condemn  the  accused  to  the  red-hot  iron  If  he  escaped,  the  accuser 
paid  him  a  small  fine  which  was  not  required  if  the  witnesses  had  been 
freemen.  In  all  cases  of  acquittal,  however,  there  were  fines  payable  to 
the  sovereign  and  to  the  ministers  of  justice. 

'  El  omnis  accusator  vel  qui  alium  impetit,  hal)eat  optionem  quid  velit, 
sive  judicium  aque  vel  ferri  .  .  .  et  si  fugiet  (accusatus)  abordalio,  reddat 
eum  plegius  wera  sua. — Ethelr.  Tit.  in.  c.  vi.  (Thorpe  II.  516.) 

8  Thus,  in  the  Icelandic  code — "  (Juodsi  reus  ferrum  candens  se  gerere 
velle  obtulerit,  hoc  minime  rejiciatur." — Gragas,  Sect.  vi.  c.  33.  So  in 
the  laws  of  Bruges  in  1190  (J  31),  we  find  the  accused  allowed  to  choose 
between  the  red-hot  iron  and  a  regular  inquest — *•  Qui  de  palingis  inpeti- 
tur,  si  ad  judicium  ardentis  feni  venire  noluerit,  veritatem  comitis  qualem 
melius  super  hoc  invcniri  poterit,  accipiet"  (Warnkonig,  Hist,  de  la  Fland. 
IV.  372) — showing  that  it  was  considered  the  most  absolute  of  testimony. 
And  in  a  constitution  of  Frederic  Barbarossa  **  Si  miles  rusticum  de  violata 
pace  pulsaverit  .  .  .  .  de  duobus  unum  rusiicus  eligat,  an  divino  aut  hu- 
mano  judicio  innocentiam  suam  ostcndat." — Fcudor.  Lib.  11.  Tit.  xxvii. 

*  Thus  an  anonymous  ecclesiastic,  in  an  epislle  quoted  by  Juretus  (Ob- 
servat.  in  Ivon.  Carnot.  Epist.  74.) — "Simoniaci  non  admittuntur  ad  judi- 
cium, si  probabiles  personre,  eliam  laicorum,  vel  feminarum,  pretium  se  ab 
eis  recipisse  testanlur;  nee  aliud  est  pro  manifestis  venire  ad  judicium  nisi 
tenlare  Dominum." 
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would  allow  a  case  to  be  thiis  decided.'  In  civil  cases,  we 
may  nssiimc  that  absence  or  testimony,  or  the  conseni  of  both 
parties,  was  reijuisite  to  its  employment,'  The  comfort 
which  ihe  system  must  have  afloided  to  indolent  judges  la 
doulitful  cases  is  well  exliibiied  by  a  rule  in  various  ancient 
codes,  by  which  a  man  suspected  of  crime,  even  though  do  I 
accuser  came  forward,  was  thrown  into  prison  and  kepi  there 
until  he  coulil  prove  his  innorence  by  the  ordeal  of  water 

We  have  seen  above  occasional  instances  in  which  the  I 
accuser  or  plaintiff  offered  to  substantiate  his  veracity  by  an  I 
appeal  to  the  ordeal.  This  was  an  established  rule  w 
regard  to  the  wager  of  battle,  but  not  as  respects  the  other 
forms  of  the  judgment  of  <;od,  which  were  regarded  rather 
as  means  of  defence  than  of  attack.  I  have  met  with  but 
few  instances  of  general  instructions  for  their  employment  by 
Ihe  accusing  party.     In   the  primitive   laws  of  Russia,  an   ' 


■  nuelluin  vel  juHicium  cindentii  Cerri,  vel  aiiiuc  ferventU,  vcl  alin  call' 

'    onlbui  vol  IcgitHu  [in[)n>bata,  nullumtiilo  in  curia  Moniispessulani  raii  sunt. 

niti  ntrwiuc  pan  convenerii. — Sloluu  Monti$|icis.  biiii.  i  204  { Du  Cani;c). 

t  Si  accolU  de  neulrius  jure  conatal,  aJcoque  hac  in  re  icstinoniatn  dt- 

ion  queanl,  lam  jmlicio  lu^u^f  rts  ileclilitur. — Jar,  fmvio.  Alanum. 

I    Clip,  cclxiriii.  {  5. — Potent  enini  allcruier  eonim  peiere  proboljoncm  per 

i    Kisun  (wiucr  urteyll)  nee  Dominiu  nee  atlvetgariui  detrcctare  po«ti   | 

Mit  noo,  Dili  quum  per  leuei  proluiio  fieri  ncquit. — Jut.  Keucl.  , 

Gt^  Ixxvii.  1  2. 

"Aalvcrius  rcperuuur  de  hoc  per  aqunlicum  Dei  judidum.    Taincn 
I  Juilidum  l>ci  ntin  nl  licilum  ailhilKri  (ler  ullsin  caniam,  ni\i  rujus  <n 
1    per  ju«ciiiim  nan  poleit  oJiHrr  rcpcriri.  hoc  tcrminabiiur  jadlcio  Dei."—   1 
Jor.  Feud.  Sa»iin.  |  loof.Scnckriilierg,  tliHi).  Jur.  f>ud.  Gennui.  p,  J49J,   f 
—So,  aba,  in  a  later  icit,  "judiduin  Domini  fccvida  w^ua  vcl  ferro  dah  1 
liciet  in  cauta  ailiua  eipcrirk,  nUI  In  i|ua  iiindls  allii  nun  poteril  verilu  in 
Igwi,"— Cap.  »«iv.  I  19.  (Ibid.  p.  337.) 

«  ^.aliliMmcnu  de  Normandic,  TiL  dc  Wwn  (6-1.  Marnkr).     I'rt 
dwdy  limiUr  to  ihit  wax  a  rcsululon  in  Ihe  early  Bohemian  kwi.— Bn>   J 
cital  I.e|,'ci.  (I'alrol.  CI. I.,  1358-9.)    .\nd  an  almost  idcniical  |> 
ItiunH  in  the  Anglu-Saion  jariipnirlcncc. — I..  Cnuti  S.-FC.  cap 
I    L.  Kcnric.  I.  cap.  tti.  )  5.— Sce,al»i, Aulw* <!«  JeinMteni, BaiueCiiurt,   ] 
\  niti. 

'9 
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accuser  who  could  not  substantiate  his  case  with  witnesses 
was  obliged  to  undergo  the  ordeal  of  red-hot  iron.*  Arch- 
bishop Hincmar  directs  that  cases  of  complaint  against 
priests  for  dissolute  life  shall  be  supported  by  seven  wit- 
nesses, of  whom  one  must  submit  to  the  ordeal  to  prove  the 
truth  of  his  companions*  oaths,  as  a  wholesome  check  upon 
perjury  and  subornation.*  With  a  similar  object,  the  same 
prelate  likewise  enjoins  it  on  compurgators  chosen  by  the 
accused,  on  his  failing  to  obtain  the  support  of  those  who 
had  been  selected  for  him  by  his  judge.'  Allied  to  this  was 
a  rule  for  its  employment  which  was  extensively  adopted, 
allowing  the  accused  the  privilege  of  compurgation  with 
conjurators  in  certain  cases,  only  requiring  him  to  submit  to 
the  ordeal  on  his  failing  to  procure  the  requisite  number  of 
sponsors.  Thus,  in  794,  a  certain  Bishop  Peter,  who  was 
condemned  by  the  Synod  of  Frankfort  to  clear  himself,  with 
two  or  three  conjurators,  of  the  suspicion  of  complicity  in  a 
conspiracy  against  Charlemagne,  being  unable  to  obtain 
them,  one  of  his  vassals  offered  to  pass  through  the  ordeal  in 
his  behalf,  and  on  his  success  the  Bishop  was  reinstated.* 
That  this  was  strictly  in  accordance  with  usage  is  shown  by 
a  very  early  text  of  the  Salic  Law,*  as  well  as  by  a  similar 
provision  in  the  Ripuarian  code."  Among  the  Anglo-Saxons 
it  likewise  obtained,  from  the  time  of  the  earliest  allusion  to 
the  ordeal  occurring  in  their  jurisprudence,  down  to  the 
period  of  the  Conquest.^    Somewhat  similar  in  tendency  was 

*  Ruskaia  Prawda,  Art.  28. 

*  Hincmari  Capit.  Synod,  ann,  852,  li.  xxi. 

*  Hincmari  Epist.  xxxiv. 

*  Capit.  Car.  Mag   ann.  794,  J  7. 

*  Se  juratores  non  potuerit  invcnire,  aut  ad  ineum  ambulat  aut,  etc. — 
MS.  Guelferbyt.  Tit.  xiv. 

*  Quod  si  ...  .  juratores  invenire  non  potuerit,  ad  ignem  seu  ad  sor- 
tem  se  excusare  studeat. — L.  Ripuar.  Tit.  xxxi.  §  5. 

f  Dooms  of  Edward  the  Elder,  cap.  iii.     So  also  in  the  laws  of  William 
the  Conqueror,  Tit.  i.  cap.  xiv. — "  Si  sen  escundira  sci  duzimc  main.     E 


I 
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d  regaiation  of  Frederic  Barbaroasa,  by  which  a  slave  sus- 
pected of  [hefl  was  exposed  lo  the  red-hoi  iron,  unless  his  i 
master  would  release  him  by  an  oath.'     Occasionally  it  was! 
also  resotled  lou-hen  the  accused  wasoiitsworn,  after  having  I 
endeavored  lo  defend  himself  by  his  oath  or  by  conjurators,  I 
Thus  a  canon  of  the  Council  of  Tribiir  in  895  declares  that  I 
if  a  man  is  so  generally  suspected  that  he  is  oitlswoni  in 
compurgaiion,  he  must  eJiber  confess  or  submit  to  the  hot- 
iron  ordeal.'     Popnlar    belief  evidently  might  give  10  the 
fcuseraUrgernuraber  of  men  willing  to  as-soci.iic  themselves 
II  the  oath  of  accusation  than  the  defendant  could  find  to   , 
join  him  in  rebutting  it,  and  yet  his  guilt  might  not  as  vet  be  | 
clear.     In  such  ca»es,  the  otdeal  was  a  most  convenient  re- 
son. 

These  regulations  give  to  the  ordeal  deciilcdly  the  aspect  of 
pimishmeni,  as  it  was  thus  inflicted  on  those  whose  guilt  was  so 
generally  credited  that  they  could  not  lind  comrades  to  stand 
Up  with  them  at  the  altar  as  partakers  in  their  o3lh  of  denial ; 
and  this  is  not  the  only  circumstance  which  leads  us  to  be- 
lieve thai  it  was  frctiuently  so  regarded.  This  notion  is 
visible  in  the  ancient  Indian  law,  where,  as  wc  have  seen, 
certain  of  the  ordeals — those  of  red-hot  iron,  poison,  and 
the  balance — could  not  be  employed  unless  the  matter  1 
I  iUke  were  equivalent  to  the  value  of  a  thonund  pieces  of 
silver,  or  involved  an  offence  against  the  tingi*  and  it  re- 
appears in  Euroi>e  in  the  graduated  scale  of  single  and  triple 
urdcals  (or  offences  of  different  magnitudes.  Such  a  scheme 
is  so  totally  at  variance  with  the  theory  of  miraculous  inter- 
position to  protect  innocence  an<)  punish  guilt,  that  we  can 
only  took  upon  it  u  a  mu<le  of  inflicting  graduated  punish- 
ments  in  doubtful  cases,  thus  holding  up  a  ccnain  penally  I'm  I 

■act  an  pM.  it  tcBdrTtnJo  pn  jnoc."    TIi«  (oDcetkni  koowa  iiy  the 
w  of  llnuy  I.  lus  ■  liniUi  jiroviiioa,  op.  Ixn.  |  J> 
E.  de  K(l^  rri't.  Ub.  1.  ctf.  iivl. 
f  CondL  TritMt.  aan.  $9$,  cm.  *xii. 
•  (Ai.  Rawutbet  I.  401}- 
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terrorem  over  those  who  would  otherwise  hope  to  escape  by 
the  secrecy  of  their  crime — no  doubt  with  a  comforting  con- 
viction, like  that  of  De  Montfort's  priestly  adviser  at  the 
sack  of  B^ziers,  that  Heaven  would  know  its  own.  This 
same  principle  is  visible  in  a  provision  of  the  charter  of 
Loudun,  granted  by  Louis  le-Gros  in  1128,  by  which  an 
assault  committed  outside  of  the  liberties  of  the  commune 
could  be  disproved  by  a  simple  sacramental  oath;  but  if 
within  the  limits  of  the  commune,  the  accused  was  obliged 
to  undergo  the  ordeal.*  In  another  shape  we  see  it  in  the 
customs  of  Tournay,  granted  by  Philip  Augustus  in  1187, 
where  a  person  accused  of  assault  with  sharpened  weapons, 
if  there  were  no  witnesses,  was  allowed  to  purge  himself  with 
six  conjurators  if  the  affair  occurred  in  the  daytime,  but  if 
at  night,  was  obliged  to  undergo  the  water  ordeal.*  Further 
illustration  is  afforded  by  the  principle,  interwoven  in  va- 
rious codes,  by  which  a  first  crime  was  defensible  by  con- 
jurators, or  other  means,  while  the  tiht-i>ysigm2iV\,  the  **homo 
infamatus,"  one  of  evil  repute,  whose  character  had  been 
previously  compromised,  was  denied  this  privilege,  and  was 
forced  at  once  to  the  hot  iron  or  the  water.  Thus,  among 
the  Anglo-Saxons,  in  the  earliest  allusion  to  the  ordeal,  by 
Edward  the  Elder,  it  is  provided  that  perjured  persons,  or 
those  who  had  once  been  convicted,  should  not  be  deemed 
thereafter  oath-worthy,  but  should  be  hurried  to  the  ordeal; 
a  regulation  repealed  with  some  variations  in  the  laws  of 
Ethelred,  Cnut,  and  Henry  I.'  The  Carlovingian  legisla- 
tion establishes  a  similar  principle,*  while  the  canons  of 
Burckhardt  show  it  to  be  still  in  force  in  the  eleventh  cen- 

*  Chart.  Commun.  Laudun.  (Baluz.  et  Mansi  IV.  p.  39.) 
«  Consuetud.  Tornacens.  J  iii.  (D'Achery  III.  551.) 

'  Ut  deinceps  non  sint  digni  juramento  sed  ordalio. — Legg.  Edwardi 
cap.  iii.;  yEthelrcdi  cap.  i.  J  I  ;  Cnuti  Ssecul.  cap.  xxii.,  xxx.;  Henrici  I. 
cap.  Ixv.  J  3. 

*  Capit.  Car.  Mag.  i.  ann.  809,  cap.  xxviii. — Capit  Ludov.  Pii.  i.  ann. 
819. 
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I  tiiry.'     A  hundred   and  fifty  years  later,  the  legislalion  of 

I  Fknders  manifests  the  same  lendeticy,  the  code  granted  to 

I  Bruges  in  1190   providing  that  a  first   accusation  of  theft 

I  should  be  decided  by  witnessL's,  while  a  second  was  to  be 

VRiet  by  the  cold-water  ordeal.'     In  the  German  municipal 

Tlaw  of  the  thirteenth  century,  the  same  principle  is  observ- 

KBble.     A  man  who  h.id  forfeited  his  legal  privileges  by  con- 

l.viction  for  iheft  or  similar  crimes  was  no  longer  admitted  to 

■  the  oath,  but  on  subsequent  accusaiions  was  compelled  to 

I  choose  between  the  hot  iron,  the  cauldron,  and  a  combat 

iwith  achampion  1  and  similarly  an  otKcer  of  the  mint  issuing 

■inlse  money  was   permitted  the  first  lime  to  swear  to  his 

■ignorance,  but  on  a  second  offence  he  had  to  submit  to  (he 

I'tirdeal.     In  the  burgher  law  of  Northern  Germany,  indeed, 

I  previous  suspicion  was  siitficient  to  force  the  accused  to  the 

-ordeal  in   place  of  the  oath.'     The  contemporary  jurisprii- 

'  dcnce  of  Spain  has  a  somewhat  similar  provision,  by  which 

a  woman  accused  of  homicide  could  not  be  exposed  to  tlic 

Oideal,  unless  she  could  be  proved   utterly  abat>doued,  for 

which  a  curious  standard  was  requisite,'  and  this  is  the  more 

remarkable,  since  by  the  same  code  a  procuress  was  forced 

at  once  to  the  red-hot  iron  to  prove  her  mnocence.     In  the 

legislation  of  Charlemagne  there  is  an  elaborate  provision, 

by  which  a  man  convicted  seven  times  of  theft  was  no  longer 

allowed  to  escipe  on  payment  of  a  fine,  but  w;is  forced  to 

undergo  the  ordeal  of  fire.     If  he  succumbed,  he  was  put  to 

fc death;  if  he  escaped  unhurt,  he  was  not  discharged  as  inno- 

Icent,  but  hb  lord  was  allowed  to  enter  bail  for  his  future 


■  Barchardi  Oecrct.  Li>i.  xvi.  cap.  19. 

■  Krare  (l«  U  i:ha(ellcnic  ile  llni|;is.,  )  zS.   [Warnkiinig,  Hbl.  dc  la 
|ri>Dd.  IV.  571.) 

■  Jur.   I'TOVin.  Alomxti.  cap.  cUiir).  ((4.(^,7:  cap.  cccUiiv. — Jnr 
mrla.  Sftioii.  Lili.  I.  An.  ji),  — iMChiiiche  WcichbilU,  Ait.  xcii.  }  > 

^•Kicfotich  Lonilrccht.  cap.  Itj. 
*  In  noa  taar  provaila  pat  itulo,  que  nya  ymiilo  con  ciuco  ouhhh-- 
[J'licni  de  llacta  (Villndiccii,  Fucro  Juign,  ful.  ^17  aj. 
■9' 
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good  behavior^ — a  mode  at  once  of  administering  punish- 
ment and  of  ascertaining  whether  his  death  would  be  agree- 
able to  Heaven.  When  we  thus  regard  it  as  a  p>enalty  on 
those  who  by  misconduct  had  forfeited  the  confidence  of 
their  fellow-men,  the  system  loses  part  of  its  absurdity,  in 
proportion  as  it  departs  from  the  principle  under  which  it 
was  established. 

There  is  also  another  aspect  in  which  it  is  probable  that 
the  ordeal  was  viewed  by  those  whose  common  sense  must 
have  shrunk  from  it  as  a  simple  appeal  to  the  judgment  of 
God.  There  can  be  little  doubt  that  it  was  frequently  found 
of  material  use  in  extorting  confession  or  unwilling  testi- 
mony. By  the  early  codes,  as  in  the  primitive  Greek  and 
Roman  law,  torture  could  be  applied  only  to  slaves,  and  the 
ordeal  was  a  legalized  torture,  applied  under  circumstances 
peculiarly  provocative  of  truth,  and  as  such  we  occasionally 
find  regulations  which  enable  the  freeman  to  escape  by  com- 
purgation, while  the  slave  is  required  to  undergo  the  ordeal.' 
In  those  ages  of  faith,  the  professing  Christian,  conscious  of 
guilt,  must  indeed  have  been  hardened,  who  could  undergo 
the  most  awful  rites  of  his  religion,  pledging  his  salvation  on 
his  innocence,  and  knowing  under  such  circumstances  that 
the  direct  intervention  of  Heaven  could  alone  save  him  from 


'  Capit.  Car.  Mag.  ill.  ann   813,  cap.  46. 

«  Concil.  Mogunt.  ann.  847,  can.  xxiv. — Burchardi  Decret.  Lib.  xvi. 
cap.  19. — Keure  de  Gand,  §J  7,  8,  12  (Warnkonig,  II.  228. 

The  law  of  William  the  Conqueror  (Tit.  11.  c.  3. — Thorpe,  I.  488)  by 
which  the  duel  was  reserved  for  the  Norman,  and  the  vulgar  ordeal  for 
the  Saxon,  might  be  supposed  to  arise  from  a  similar  distinction.  In 
reality,  however,  it  was  only  preserving  the  ancestral  customs  of  the  races, 
giving  to  the  defendant  the  privilege  of  his  own  law.  The  duel  was  un- 
known to  the  Anglo-Saxons,  who  habitually  employed  the  ordeal,  while 
the  Normans,  previous  to  the  Conquest,  according  to  Houard,  who  is 
good  authority  (Anc.  Loix  Franc.  I.  221-222),  only  appealed  to  the 
sword. 
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having  his  hand  boiled  to  rags,'  after  which  he  was  to  meet 
the  full  punishment  of  his  crime,  and  perhaps  in  ac 
lose  a  member  for  the  perjury  committed.     With  such  a 
prospect,  all  motives  would  conspire  lo  lead  him  to  a  prompt 
and  frank  acknowledgment  in  the  early  stages  of  the  procced-J 
iiigs  against  him.     These  views  are  strengthened  by  the  fac 
ihnt  when,  in  the  thirteenth  century,  the  judicial  use  of  lopil 
lure,  as  a  means  of  obtaining  testimony  and  confession,  w9bM 
becoming  systematized  and  generally  employed,  the  ordealiT 
was  falling  into  desuetude  and  rapidly  disappearing.     The  1 
latter  had  fulfilled  its  mission,  nnd  the  former  was  a  subslU  j 
lutc  better  fitted  for  an  age  which  reasoned  more,  believed  T 
less,  and  at  the  same  lime  was  quite  as  arbitrary  and  violent  J 
as  its  predecessor.     A  further  confirmation  of  this  supposi- 
tion is  afforded  by  the  coincidence  thai  the  only  primitive,  1 
jurisprudence  which  excluded  the  ordeal — that  of  the  Wisi-  ■ 
goths — was  likewise  the  only  one  which  habitually  pcrmiiled  I 
the  use  of  torture,'  the  otily  reference  to  the  ordeal  in  their  ] 
code  being  a  provision  which  directs  its  employme 
preliminary  lo  the  more  regular  forms  of  torture. 

In  fact,  the  ordeal  was  practically  looked  upon  as  a  lor-  1 
ture  by  those  whose  enlightenment  led  them  to  regard  as  a  ' 
superstition  the  faith  popularly  reposed  in  it.  An  epistle  I 
which  is  atlribuieil  both  to  Stephen  V.  and  Sylvester  II.  con- J 
demns  the  whole  system  on  the  ground  that  the  canons  forbid  I 
the  extortion  of  confessions  by  heated  irons  and  boiling 
water;  and  that  a  credulous  belief  could  not  be  allowed  to 
saiKiioQ  that  which  was  not  permitted  by  the  fathers.*    When, 

I  The  tei'criiy  of  ilie  ortleal,  whtn  the  suflVrer  hati  no  [ricniN  » 
the  opcnuoii.  Ill  (.nve  him,  niay  be  deduced  (rom  the  description  al  a 
when  rclcawd  from  iu  three  d»y«'  lying  up  after  its  pluni-E  into  hot  wateri.J 
"infUtam  atliuiKtum  et  cicnrialim  uuiieque  jam  curne  puiridi  ctllucnii 
deilcram  ioviius  osicndit,"  (Du  Conge,  >.  v,  Api^  F<rv.  jFttdiiium.)    I4.I 
this  cue,  the  «alft'rer  wu  the  advenary  of  wi  alibey,  the  muaka  uf  wM 
periiRps  hnd  ihc  tiuiling  of  thu  keillc. 

•  U  Wifcig   I.  H,  Til   i.  i  J, 

•  tvnn.  r«rnot.  Epivi    74  — i'nn    ConMilni'Mi.  Cs«>.  II.  q    5. 
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therefore,  at  the  Council  of  St.  Baseul,  a  priest  named  Adal- 
ger,  in  confessing  the  assistance  he  had  rendered  to  Arnoul 
of  Rheims  during  Charles  of  Lorraine's  resistance  to  the 
usurpation  of  Hugh  Capet,  offered  to  substantiate  his  testi- 
mony by  undergoing  the  ordeal,  he  did  it  in  terms  which 
show  that  he  expected  it  to  be  regarded  as  a  torture  giving 
additional  weight  to  evidence — **If  any  of  you  doubt  this 
and  deem  me  unworthy  of  belief,  let  him  believe  the  fire,  the 
boiling  water,  the  glowing  iron.  Let  these  tortures  convince 
those  who  disbelieve  my  words.*'*  It  is  observable  that  he 
omits  the  cold-water  as  not  being  a  torture,  just  as  in  the 
ancient  Indian  law  the  limitation  referred  to  above  as  appli- 
cable to  the  red-hot  iron,  the  poison,  and  the  balance,  did 
not  apply  to  the  cold-water  ordeal,  or  to  that  in  which  was 
administered  the  water  in  which  an  idol  had  been  dipped.* 
In  the  same  way,  some  among  the  European  ordeals,  such 
as  that  of  the  Eucharist,  of  bread  and  cheese,  and  bier- right, 
do  not  come  within  the  class  of  tortures,  but  they  addressed 
themselves  powerfully  to  the  conscience  and  imagination  of 
the  accused,  whose  callous  fortitude  no  doubt  often  gave 
way  under  the  trial.  In  our  own  country,  and  almost  within 
our  own  lime,  the  latter  ordeal  was  revived  in  one  instance 
with  this  object,  and  the  result  did  not  disappoint  the  expec- 
tations of  those  who  undertook  it.  In  the  case  of  People  vs, 
Johnson,  tried  in  New  York  in  1824,  the  suspected  murderer 
was  led  from  his  cell  to  the  hospital  where  lay  the  body  of 
the  victim,  which  he  was  required  to  touch.  Dissimulation 
which  had  been  before  unshaken  failed  him  at  the  awful  mo- 
ment; his  overstrung  nerves  gave  way,  arid  a  confession  was 
faltered  forth.  The  proceeding  was  sustained  by  court,  and 
a  subsequent  attempt  at   retraction   was   overruled.*     The 

'  Concil.  Basol.  cap.  xi.  Kaincr,  private  secretary  of  Arnoul,  oflfered 
to  prove  his  statement  by  giving  up  a  slave  to  walk  the  burning  plough- 
shares in  evidence  of  his  truth.   (Ibid.  cap.  xxx.) 

'  Yajnavalkya,  5.  (Asiatic  Researches,  I.  402.) 

•  Wharton  and  StiII6*s  Med.  Jurisp  ,  2d.  Edit.  i860. 
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powerful  influence  of  such  feelings  is   shown  in  a  custom 
which,  as  recemlyas  1815,  was  still  employed  ai  Mandcure, 
near  Monibelliard,  and  which  is  said  to  be  even  yet  in 
in  some  of  ihe  remoter  districts  of  the  Aniennes,     When  a^ 
ihefl  has  been  committed,  the  inhnbllanls  are  summoned  to 
assemble  after  vespers  on  Sunday  at  the  place  of  judgment. 
There  Ihe  mayor  calls  upon  the  guilty  person  to  make  rcsti 
lution  and  live  in  isolation  for  six  months.     If  this  appeal  1 
prove  fruitless,  recourse  is  had  to  the  trial  of  the  stalT,  in'J 
which  iwo  magistrates  hold  aloft  a  piece  of  wood,  ur 
which  every  one  is  bound  to  pass.     No  instance,  it  is  s 
is  on  record  in  which  the  culprit  dares  to  do  this,  and  lie  is 
always  left  nione.'     It  is  easy  thus  to  imagine  how  the  older 
forms  of  ordeal  may  have  conduced  to  the  discovery  of  crime  1 
in  ages  of  lively  superstition.     A  case  occurring  about  the^ 
icement  of  the  twelfth  century  is  a  fair  ilhistratioi 

n  which  it  frequently  worked  on  the  im.igination  ' 
of  those  whose  lives  or  fortunes  were  at  stake,     AndrC-  dft 
Trahcnt,  a  vassal  of  the  convent  of  St.  Mary  of  Sainies, 
claimed  certain  property  belongmg  to  the  convent.     On  the  J 
final  hearing  it  was  decreed  that  he  must  abandon  his  claimJ 
unless  he  could  prove  it  byo.ilh  and  orileal.    This  he  agreed  I 
to  do.  and  on  the  appointed  day  he  appeared  with  his  t 
ready  to  undergo  the  trial.     As  there  were  two  pieces  of  pro- 
perty in  question,  two  ordeals  were  required.     The  caldrons 
of  water  were  duly  heated  and  Andr(<'s  men  were  prepared 
for  the  aiicmpi,  when  his  courage  gave  way;  he  abruptly  , 
abandoned  his  claim  and  submitted  himself  to  the  mercy  of  I 
the  abbess.' 

There  are  two  peculiarities  of  the  system,  (lerhajts  worth 
alluding  to,  which  may  be  thought  lo  militate  against  the 
theory  of  its  use  as  a  torture.    The  one  is  the  permission  some- 


'  Michelct,  OriE'BCT  ila   Droll,  p.  Ht- — I'roort.  Jue«mcnls  >lc  Di« 
p.  So.     Tills  oEcins  to  be  ilcrivcil  fniin  th«  iHnU  of  the  Nuncnicn  da-  J 
icrihcd  ibove. 

«  Pttljrptkhutn  I.mlminis  App.  No,  3^    <P«i'L,  iSj6,  ]>   373.) 


346  THE   ORDEAL. 

times  granted  of  putting  forward  substitutes  or  champions, 
who  dared  the  fire  or  water  as  freely  as  the  field  of  single 
combat.  Of  this  custom  so  many  examples  have  already 
been  given  incidentally,  that  further  instances  would  be  su- 
perfluous, and  I  would  only  add  that  it  is  nowhere  permitted 
as  a  general  rule  by  any  code,  except  in  the  case  already 
quoted  of  the  ordeal  of  the  cross,  where  it  was  a  privilege 
accorded  to  the  old  or  infirm,  and  probably  only  as  a  local 
custom.  That  a  jyerson  rich  enough  to  purchase  a  substitute, 
or  powerful  enough  to  force  some  unhappy  follower  or  vassal 
to  take  his  place,  should  obtain  a  favor  not  generally  allowed, 
is  a  matter  of  course  in  the  formative  periods  of  society ; 
accordingly,  it  will  be  observed  that  all  the  instances  of  the 
kind  mentioned  above  relate  to  those  whose  dignity  or  station 
may  well  have  rendered  them  exceptional.  In  fact,  this  is 
only  the  corollary  of  the  regulations  already  alluded  to  by 
which,  in  some  places,  compurgation  was  allowed  to  free- 
men, while  slaves  were  hurried  to  the  ordeal,  just  as  they 
were  to  the  torture. 

The  other  objection  to  our  hypothesis  is  that  to  some  ex- 
tent the  common  ordeal  was  a  plebeian  process,  while  patri- 
cians arrogated  to  themselves  the  wager  of  battle.  This 
distinction,  however,  hardly  existed  before  the  rise  of  feu- 
dalism gave  all  privileges  to  those  who  were  strong  enough 
to  seize  them,  and  even  then  it  was  by  no  means  universal. 
We  have  already  seen  that,  although  in  the  early  part  of  the 
eleventh  century  the  Emperor  Henry  II.  undoubtedly  pro- 
mulgated such  a  rule,  yet  Glanville,  a  hundred  and  fifty 
years  later,  considers  the  red-hot  iron  as  noble,  and  that  in 
the  thirteenth  century  the  feudal  law  of  Germany  prescribes 
the  wasscr-urieyll  for  territorial  disputes  between  gentlemen. 
In  the  earlier  codes  the  distinction  is  unknown,  so  that  we 
are  justified  in  assuming  that  no  general  principles  can  be 
deduced  from  a  regulation  so  late  in  its  appearance  and  so 
uncertain  in  its  application. 
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The  degree  of  confidence  really  inspired  by  the  results  of^ 
the  ordeal  is  a  somcwiiat  curious  subject  of  $|)ectilation,  i 
which  definite  opinions  aic  not  easily  reached.   Judicially,  the 
trial  was,  for  the  most  part,  conclusive;  he  who  had  duly  sunk 
under  water,  walked  unliarmed  among  the  burning  shares, 
or  withdrawn  an  nnblislered  hand  from  a  caldron  of  legal  J 
tem|ierature,  stood  forth  among  his  fellows  as  innocent. 
even  nnw,  the  verdict  of  twelve  fools  or  knaves  in  a  jury-  ' 
box  may  discharge  a  criminal,  against  the  plainest  dictates  of 
common  sense ;  but  in  neither  cnse  would  the  sentiments  of 
the  community  be  changed  by  the  result.     'ITic  reverential 
feelings  which  alone  could  impart  faith  in  the  sj'stcm  seem  i 
scarcely  compatible  with  the  practice  of  compounding  fori 
orrieaU,  through  which  a  man  was  pennitted  to  buy  himself  J 
off,  by  settling  the  matter  with  his  accuser.     This  mode  of  1 
adjustment  was  not  extensively  introduced,  but  it  nevertheles 
existed  among  the  Anglo  Saxons,'  while  among  the  Franks 
it  was  a  settled  custom,  permitted  by  all  the  lc;(ls  of  the  Salic  i 
law,  from  the  earliest  to  the  latest.'     By  this  a  person  con-  j 
demned  by  the  court  to  undergo  the  ordciil  could,  by  a  I 
transaction  with  the  aggrieved  parly,  piirch.ise  the  privilege  J 
of  clearing  himself  by  canonical    compurgation,  and    thUB-l 
escape  the  severer  triid.      He  was  bound  to  pay  his  accuser  I 
only  a  portion  of  the  fine  which  he  would  incur  if  proved! 
guilty — a  portion  varying  with  different  ufTenccs  from  one-' 
fourth  to  one-sixth  of  the  wer-gilJ.      Ttie  interests  of  the  J 
tribunal  were  guarded  by  a  clause  which  compelled  hin 
p.iy  to  thegrajSo,  or  Judge,  the  (ull/r^i/um,  or  public  fine,  if   ■ 

)  l>ociiiiit  (jfEllirliMn,  I  cap.  31, 

'  Tirsi  Tc«i,  Til.  uii.  and  L.  Emend.  TiL  lv.— Ii  it  on  ihis  < 

ihal  UuDl(w|Uieu  relics  to  »u|i)a>n  bU  theory  uf  the  alnciici:  >>(  ii< 
pioab  in  the  Frankiih  juiitpniJeace.  Tlw  lalluy  of  the  Bieumeni  ii  i 
frwr  khi'Wn  by  the  eiiilctiCB  of  a  kiniitai  frivllcKc  In  the  An|;l"-SixoB  I 
law^  uiib  wbith  the  learned  jurkt  cnde^van lo  ninbliih a  ipecjAl  cc 
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nis  conscience  impelled  him  to  submit  to  an  arrangement  for 
more  than  the  legal  percentage. 

Charlemagne,  at  the  commencement  of  his  reign,  does  not 
seem  to  have  entertained  much  respect  for  the  judgment  of 
God  when  he  prescribed  the  administration  of  the  ordeal  for 
trifling  affairs  only,  cases  of  magnitude  being  reserved  for 
the  regular  investigation  of  the  law.*  Thirty  years  later,  the 
public  mind  appears  afflicted  with  the  same  doubts,  for  we 
find  the  monarch  endeavoring  to  enforce  confidence  in  the 
system  by  his  commands.'  How  far  he  succeeded  in  this 
difficult  attempt  we  have  no  means  of  ascertaining;  but  a 
rule  of  English  law,  nearly  four  hundred  years  later,  during 
the  expiring  struggles  of  the  practice,  would  show  that  the 
result  was  regarded  as  by  no  means  conclusive.  By  the 
assizes  of  Clarendon  in  1166,  which  directed  that  all  male- 
factors indicted  for  murder,  robbery,  and  other  felonies 
should  be  at  once  tried  by  the  water  ordeal,  it  was  provided 
that  those  who  had  confessed  or  who  had  been  found  in 
possession  of  stolen  property  should  not  be  allowed  the 
privilege  of  clearing  themselves  in  this  manner;  and  a  still 
more  irrevcrential  rule  decreed  that  those  who  were  pro- 
nounced innocent  by  the  judgment  of  God,  if  regarded  as 
guilty  by  common  report,  should  have  eight  days  to  quit  the 
kingdom,  under  pain  of  outlawry.'  In  the  revision  of  these 
laws,  made  at  Northampton  ten  years  later,  it  was  provided 
that  in  all  cases  those  who  passed  safely  through  the  ordeal 

*  Quod  si  accusatus  contendere  voluerit  de  ipso  peijurio  stent  ad  cni- 
cem.  .  .  .  Hoc  vero  de  minoribus  rebus.  De  majoribus  vero,  aut  de 
statu  ingenuitatis,  secundum  legem  custodiant. — Capil.  Car.  Mag.  ann, 
779.  i  10.  That  this  was  resi)ected  as  law  in  force,  nearly  a  hundred 
years  later,  is  shown  by  its  l)eing  included  in  the  collection  of  Capitularies 
by  Benedict  the  Lcvile.     (Lib.  v.  cap.  196.) 

*  Ut  omnes  judicio  Dei  credant  absque  dubitatione. — Capit.  Car.  Mag. 
I.  ann.  809,  J  20. 

*  Assisa  facta  apud  Clarendune  JJ  12,  13,  14  (Gesta  Henrici  II.  T.  II. 
p.  clii. — M.  R.  Series.) 
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should  give  bail  for  llieir  future  good  conduct,  excejit  in 
charges  of  miirder  or  aggravated  felony  when  they  were 
banished  v^ithin  forty  days,  under  penally  of  outlawry  as 
before, ' 

St.  Ivo  of  Chartres,  though  he  had  no  scruple  in  recom- 
mending and  enjoining  the  ordeal,  and,  on  one  occasion  at 
least,  pronounced  its  decisions  as  beyond  a|>peal,  yet  has 
placed  on  record  his  conviction  of  its  insufficiency,  and  his 
experience  that  the  mysterious  judgment  of  God  not  infre- 
quently allowed  in  this  manner  the  guilty  to  escape  and  the 
innocent  to  be  punished.'  A  case  related  by  Peter  Cantor 
in  the  twelfth  century  shows  how  recklessly  it  often  was 
abused  as  a  relief  to  careless  judges  in  doubtful  cases.  Two 
Englishmen  were  returning  in  company  from  a  pilgrimage  lo 
the  Holy  Land,  when  one  of  them  wandered  off  to  the  shrine 
of  St.  Jago  de  Compostella,  and  the  other  went  directly 
home.  The  kindred  of  the  absent  one  accused  the  latter  of 
niirdcring  his  companion;  as  no  evidence  was  procurable 
on  either  side,  he  was  hurried  to  the  ordeal,  convicted,  and 
executed,  shortly  after  which  the  missing  man  came  back  in 
safety." 

The  manifest  injustice  of  the  decisions  thus  rendered  by 
the  ordeal  put  a  severe  strain  on  the  faith  of  believers,  and 
led  them  to  the  most  ingenious  sophistry  for  an  explanation. 
When,  in  1 1 17,  the  sacrilegious  murder  of  Charles  the  Good, 
Earl  of  Flanders,  sent  a  thrill  of  horror  throughout  Europe, 
Lambert  of  Rcdenberg,  whose  participation  in  the  crime  was 
notorious,  succeeded  in  clearing  himself  by  the  hot  iron. 
Shortly  afterwards  he  undertook  the  siege  of  Ostbourg,  which 

'  l«.la  Hi-ririci  It.  T.  I.  p.  loS.— Cf,  Bracion.  Ub.  111.  Tncl.  ii.  cap. 

I  16  J  3. 

*  Siinnl  mixlo,  caureiium  mituU  Qulluro  lilti  cciiuni  ptxliei  n[);uiaciiium, 
m  per  eiBminmiontitn  fcrri  ciuiilenlis  occntlD  I>cl  judiida  ttiiillm  viilu, 
it>  luiceiuo  lilwnuot,  multot  jnoocenlot airpc  damoaiot. — Ivon,  (Inttlot. 

LEgriit.  CI.-C*. 

»  Ifa.  CiiM,»,  Vi.rb,  AUirvviM.  c.  UxuiL 
30 
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he  proseciUed  with  great  cruelty,  when  he  was  killed  in  a 
sally  of  the  besieged.  The  pious  Galbert  assumes  that  Lam- 
bert, notwithstanding  his  guilt,  escaped  at  the  ordeal  in  con- 
sequence of  his  humility  and  repentance,  and  philosophically 
adds:  ''Thus  it  is  that  in  battle  the  unjust  man  is  killed, 
although  in  the  ordeal  of  water  or  of  fire  he  may  escape,  if 
truly  repentant."^  The  same  doctrine  was  enunciated  under 
John  Cantacuzenes,  in  die  middle  of  the  fourteenth  century, 
by  a  Bishop  of  Didymoteichos  in  Thrace.  A  frail  fair  one 
being  violently  suspected  by  her  husband,  the  ordeal  of  hot 
iron  was  demanded  by  him.  In  this  strait  she  applied  to 
the  good  Bishop,  and  he,  being  convinced  of  her  repentance 
and  intention  to  sin  no  more,  assured  her  that  in  such  a 
frame  of  mind  she  might  safely  venture  on  the  trial,  and  she 
accordingly  carried  the  glowing  bar  triumphantly  twice 
around  the  Bishop's  chair,  to  the  entire  satisfaction  of  her 
lord  and  master.' 

In  fact  it  was  a  recognized  doctrine  of  the  church  that 
confession,  absolution,  and  repentance  so  thoroughly  washed 
away  a  sin  that  a  culprit  thus  prepared  could  safely  tempt  the 
justice  of  God.  A  case  related  by  Caesarius  of  Heisterbach 
as  a  most  edifying  example  illustrates  the  curious  nature  of 
the  superstition  thus  inculcated  by  the  religious  teachers  of 
the  period.  In  the  diocese  of  Utrecht,  a  fisherman  noto- 
riously maintained  illicit  relations  with  a  woman,  and  fearing 
to  be  called  to  account  for  it  by  an  approaching  synod, 
where  he  would  be  convicted  by  the  red-hot  iron,  and  be 
forced  to  marry  her,  he  consulted  a  priest.  This  ghos:ly 
counsellor  advised  him  that,  if  he  was  firmly  resolved  to  sin 
no  more,  he  could  safely  deny  the  fact  and  endure  the  ordeal, 
after  receiving  absolution.  The  event  verified  the  predic- 
tion ;  he  carried  the  burning  iron  unhurt,  and  to  the  sur- 
prise of  all   the  country  round   he  was  acquitted.     Shortly 

•  Vit.  Carol.  Comit.  Flandrcn.  cap.  xx. 

*  Collin  dc  Plancy,  op.  cil.  s.  v.  Fer  Chaitd. 
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I  aftertrards,  while  in  his  boat,  a  companion  expressed  his 
I  wonder,  when  the  fisherman,  whose  short-lived  repentance 
5  already  over,  bofuiiingly  struck  his  hand  on  the  water, 
I  exclaiming,  "  It  hurt  me  no  more  than  that !"  By  the  mar- 
I  vcllou:!  justice  or  God,  the  water  wa.s  to  him  as  red-hot  iron, 
land  as  he  hastily  withdrew  his  hand  the  skin  |>eeled  off  in 
I  stTi|M.'  Even  as  Ule  as  1539,  the  learned  Inquisitor  Ciruclo 
1  reproves  the  use  of  ordeals  Iwcaiisc  the  accused,  though 
I  innocent  of  the  special  crime  at  issue,  may  succumb  in  con- 
I  sequence  of  other  offences ;  or  though  guilty  may  escape 
I  because  he  has  confessed  and  received  absolution;  and  he 
I  slates  that  he  hud  i>ersonally  known  more  than  one  case  in 
I  which  women,  rightly  accused  of  adultery  by  their  husbands 

nnd   forced  to  tmdcrgo  the  ordeal,  had  thus  succeeded  in 

being  acquitted.' 

(This  doctrine  of  Cinielo's  that  the  innocent  were  some- 
limes  liable  to  conviction  on  account  of  previous  misdeeds 
was  likewise  a  belief  of  old  standing.  A  striking  inst.incc  of 
the  vague  notions  current  is  afforded  in  the  middle  of  the 
eleventh  century  by  a  case  related  by  Othlonus.  in  whith  a 
man  accused  of  horsc-slealing  was  tried  by  the  cold-water 
ordeal  and  found  guilty.  Knowing  his  own  innocence,  he 
appealed  to  the  surrounding  monks,  and  was  told  that  it 
nui.si  be  in  consequence  of  some  other  sin  not  properly  re- " 
deemed  by  penance.  As  he  had  confessed  and  received 
abtolulion  liefore  the  trial,  he  denied  this,  till  one  of  them 
pointed  out  ilut  in  place  of  allowing  his  beard  to  grow,  as 
was  meet  for  a  layman,  he  had  impiously  carried  the  smooth 
chin  reserved  for  ecclesiastics.  Confessing  his  guilt,  pro- 
mising due  penance,  and  vowing  never  to  touch  his  beard 
with  a  razor  again,  he  was  conducted  a  second  time  to  the 
water,  and  being  now  free  from  all  unrepenled  sin,  he  was 
triumphanUy  acquitted.     It  is  added  that,  uking  advantage 

I  Cjcw.  HtTwnlach.  MM.  Mine.  IHu.  \.  c.  xiiv, 

>  CuiigIo,  Rcpra\»don  He  lu  Supcrslitionn,  C  U.  c.  vii. 
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of  a  quibble  as  to  the  kind  of  instrument  employed,  he  lapsed 
again  into  the  sin  of  shaving,  when  the  anger  of  Heaven 
manifested  itself  by  allowing  him  to  fall  into  the  hands  of  an 
enemy,  who  put  out  his  eyes.* 

Yet,  on  the  other  hand,  the  ordeal  sometimes  was  regarded 
as  the  most  satisfactory  kind  of  proof,  entitled  to  respect 
beyond  any  other  species  of  evidence.  The  age  was  not 
logical,  men  acted  more  from  impulse  than  from  reason,  and 
the  forms  of  jurisprudence  were  still  in  a  state  too  chaotic 
for  regular  and  invariable  rules  to  be  laid  down.  *  The  con- 
fusion existing  in  the  popular  mind  is  well  illustrated  by  a 
case  occurring  in  the  twelfth  century.  A  serf  of  the  Abbey 
of  Marmoutiers  married  a  serf  who  had  been  given  by  the 
Viscount  of  Blois  to  one  of  his  retainers  named  Erbald. 
The  husband  purchased  his  wife's  liberty,  and  by  paying  an 
additional  sum  had  the  deed  of  manumission  confirmed  by 
the  Viscount  and  Viscountess.  Years  passed  away,  the  serf 
and  wife  died,  and  then  also  their  son,  when  their  property 
fell  to  the  abbey,  which  enjoyed  it  until  the  heirs  of  Erbald 
and  the  Viscount  claimed  it.  The  monks  produced  the 
deed  of  manumission,  and  the  Viscountess,  then  the  only 
surviving  witness  to  the  transaction,  testified  to  its  authen- 
ticity, but  to  no  purpose.  The  claimants  demanded  the 
wager  of  battle,  and  the  monks,  in  refusing  this  as  unsuited 
to  their  calling,  were  obliged  to  produce  a  man  who  offered 
to  undergo  the  ordeal  of  red-hot  iron  to  prove  the  validity 
of  the  deed.  Then  the  claimants  at  last  desisted,  but  still 
succeeded  in  extorting  sixteen  livres  from  the  abbey  as  the 
price  of  appending  their  signatures  to  the  controverted 
deed.^ 

In  general,  however,  as  the  result  depended  mostly  upon 
those  who  administered  the  ordeal,  it  conferred  an  irrespon- 

*  Olhlon.  Narrat.  de  Mirac.  quod  nuper  accidit,  &c.     (Patrol.  CXLVI, 

243-4. ) 
'  Polyptichum  Inninonis,  App.  No.  20  (Paris,  1836,  p.  354). 
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siblc  power  to  release  or  to  condemn,  and  it  would  be 
expecting  loo  much  of  btnnan  nature  lo  suppose  thai  men 
did  not  yield  freqiientl)'  to  the  temptation  to  abuse  that 
power.  When  Sigurd  Thorlaksson  was  accused  by  Saint 
Olnf  the  King  of  the  murder  of  his  fosicr-broihcr  Thoralf, 
and  offered  to  clear  himself  by  the  red-hot  iron,  King  Olaf 
accepted  his  offer,  and  appointed  ihc  next  day  for  the  trial 
at  Lygra,  where  the  bishop  was  to  preside  over  it.  When 
Sigurd  went  back  at  night  to  his  ship,  he  said  lo  his  comrades 
that  their  prospects  were  gloomy,  for  the  King  had  probably 
causeil  himself  the  death  of  Thoralf,  and  then  brought  the 
accusation  against  them,  adding,  "For  him,  it  is  an  easy 
matter  to  manage  the  iron  ordeal  so  that  I  doubt  he  will 
■  ill  off  who  tries  it  against  himj"  whereupon  they 
L  hoisted  sail  in  the  darkness  and  escaped  to  their  home  in  the 
I  Faroe  Islands.'  The  injustice  thus  hinted  at  must  often  have 
I'been  practised,  and  must  have  shaken  llie  most  robust  faith, 

■  and  this  cause  of  disbelief  would  receive  additional  strength 
Ifiom  the  fact  that  the  result  itself  was  not  seldom  in  doubt, 
I  victory  being  equally  claimed  by  both  parties.  Of  this  wc 
thave  alreaily  seen  examples  in  the  affairs  of  the  lance  of  St. 
lAndrcw  and  of  the  Archbishop  of  Milan,  and  somewhat 
llimilar  is  an  incident  recorded  by  the  BolUndists  in  the  life 

■  of  St.  Swiihin,  in  which,  by  miraculous  interposition,  the 
Popposing  parlies  beheld  entirely  different  ic&ulls  from  an 
f  appeal  to  the  red-hot  iron.' 

Efforts  of  course  were  made  from  time  to  time  to  preserve 
I  the  purity  of  the  apiical,  and  to  secure  impartiality  in  its 
Kspplication.     Clotair  II.,  in  595,  directs  that  three  chosen 

■  Olnf  Hnraliluunf  Saga  cxiv.  (|jiin|{'i  lIclmnkTingla,  II.  aio.) 
im  full  ultra  mudum,  quutl  fauluin  a 
nipicictwnl;  criniinalotn  ila  unam  ejui  vidctiAiil  pBlmain,  quftii 
iH  fuliuin  lion  teCigisMt  [emim.— Mlrac  S.  Swiihunl  c.  U.  (  37.    In 
a  ci»>  the  paljcnt  wo*  a  »lnv«,  whcoc  oiwtct  had  vowed  lo  give  bim  to 
le  cliureh  In  caw  he  escaped. 
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persons  shall  attend  on  each  side  to  prevent  collusion  ;^  and 
among  the  Anglo-Saxons,  some  four  hundred  years  later, 
Ethelred  enjoins  the  presence  of  the  prosecutor  under  penalty 
of  loss  of  suit  and  fine  of  twenty  ores,  apparently  for  the 
same  object,  as  well  as  to  give  authenticity  to  the  decision.' 
So  in  Hungary,  the  laws  of  St.  Ladislas,  in  1092,  direct  that 
three  sworn  witnesses  shall  be  present  to  attest  the  innocence 
or  guilt  of  the  accused  as  demonstrated  by  the  result.'  A 
law  adopted  by  the  Scottish  Parliament  under  William  the 
Lion,  in  the  second  half  of  the  twelfth- century,  shows  that 
corruption  was  not  uncommon,  by  forbidding  those  con- 
cerned in  the  administration  of  ordeals  from  receiving  bribes 
to  divert  the  course  of  justice,*  and  a  further  precaution  was 
taken  by  prohibiting  the  Barons  from  adjudging  the  ordeal 
without  the  intervention  of  the  sheriff  to  see  that  law  and 
justice  were  observed.^  In  the  trial  by  red-hot  iron,  a 
widely  prevailing  custom  ordered  that  for  three  days  pre- 
vious the  hand  should  be  wrapped  up  to  guard  against  its 
being  fortified ;  and  among  the  Greeks  a  careful  provision 
was  made  that  the  hand  should  be  thoroughly  washed  4nd 
allowed  to  touch  nothing  afterwards,  lest  there  should  be  an 
opportunity  of  anointing  it  with  unguents  which  would  enable 
it  to  resist  the  fire.*  These  regulations  show  that  evils  were 
recognized,  but  we  may  reasonably  hesitate  to  believe  that 
the  remedies  were  effectual. 

THE  CHURCH  AND  THE  ORDEAL. 

We  have  seen  above  that  the  Church  readily  accepted  the 
pagan  practices  of  its  Barbarian  converts,   and  gave  them 

'  Ad  utraniquc  partem  sint  tcrnas  personas  elcctas,  nc  conludius  fieri 
possit. — Decrct.  Chloiharii  II.  cap.  vii. 
«  Ethelred,  ill.  J  4. 
'  Synod.   Zabolcs  can.   27   (Batthyani,  Legg.    Ecclcs.    Hung.    T.    I. 

P-  439). 
♦  Siatut.  Wilhclmi  Regis  cap.  7  J  3.     (Skene  II.  4.) 

5  I  hid.  cap.  16,  *  Du  Cange,  s.  v.  F^rrum  cattdens. 
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Kiresh  claim  to  confidence  by  surroimiting  lliem  nith  the  most 
■  impressive   solemnities   of  [he    faith.     Notwithsianding  the 
I  worldly  advantage  dcrivnble  from  this  policy,  there   were 
lomc  minds  superior  to  the  superstition  or  the  cunning  of 
heir  fellows.     Even  as  early  as  the  com  men  cement  of  ihe 
lixth  century,  Aviins,  Bishop  of  Vienne,  remonslraied  freely. 
vith  Gundobald  on  account  of  the  prominence  given  to  llic 
battle  ordeal  in  the  Burgundian  code;  and  some  lliree  cen- 
turies later,  St.  Agobard,  Archbishop  of  Lyons,  attacked  the 
whole  system  in  two  powerful  (reatiscs,  which  in  many  points 
display  a  breadth  of  view  and  clearness  of  reasoning  far  in 
L  advance  of  his  age.'     Shortly  after  this,  the  Papacy  took  a 
L  position  antagonistic  to  ihe  ordeal,  and  virtually  maintained 
I  it  with  consistency  to  the  end.     Leo  IV.,  about  the  middle 
I  of  the  ninth  century,  condemned  the  ordeal  in  a  letter  to  the 
f  English  bishopsi  some  thirty  years  later,  Stephen  V.  rc- 
L  peated  the  disapproval  ;  in  the  tenth  century,  Sylvester  II. 
I  opposed  it;  and  succeeding  pontiffs,  such  as  Alexander  II. 
i  and  Alexander  III.  in  vain  protested  against  it.     In  this,  the 
iefs  of  the  Church  placed  themselves  in  opposition  to  their 
I  subordinates.     No  ordeal  could  be  conducted  without  priesdy 
)  Bid,  and  ihc  frctiuency  of  its  employment,  which  has  been 
1  above,  shows  how  little  the  Papal  exhortations  were 
respe<:led  by  the  ministers  of  the  Church.     Nor  were  they 
contented  with  simple  disregard  ;  defenders  were  not  want- 
ing to  declare  the  (iractice  to  be  in  accordance  with  the 
Divine  law,  and  it  was  repeatedly  sanctioned  by  provincial 
synods  and  councils.     In  799  the  Council  of  Sakburg  pre- 
scribed the  red-hot  iron  for  the  trial  of  witches  anil  necro- 
mancers,'    In  810.  Ahyio,  bishop  of  Basle,  could  suggest 
)  Other   mode  of  determining  doubtful  cases  of  consan- 
k  guinity  between  husband  and  wife.'    In  853,  the  Synod  of 


'  The  *'Lil«r  ivdicniu  Lc|[cin  Cundotodi"  and  "  Liber  contra  Jucfi- 
I   dam  Deu" 

•  Concil.  ^uilisbutg.  I.  on.  U.  (rj>1ham  CoBcil.  Saiisburi;.  p. 

•  Ahyl.mi!i  rarHlulnr.  cup.  xxU  (irAchcry  I.  585.) 
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Soissons  ordered  Burchard,  Bishop  of  Chartres,  to  prove  his 
fitness  for  the  episcopal  office  by  undergoing  the  ordeal.* 
Hincmar,  Archbishop  of  Rheims,  lent  to  it  all  the  influence 
of  his   commanding  talents   and  position ;    the  Council  of 
Mainz  in  SSS,  and  that  of  Tribur  near  Mainz  in  895,  recom- 
mended it ;  that  of  Tours  in  925  ordered  it  for  the  decision 
of  a  quarrel  between  two  priests  respecting  certain  tithes ;' 
the  synod  of  the  province  of  Mainz  in  1028  authorized  the 
hot  iron  in  a  case  of  murder;'  that  of  Elne  in  1065  recog- 
nized it ;  that  of  Auch  in  1068  confirmed  its  use;  a  peniten- 
tial of  the  same  period  in  Bohemia  ordered  the  ordeal  for 
those  who   pleaded   ignorance  when  accused  of  marrying 
within    the    prohibited    degrees;*    Burckhardt,    Bishop   of 
Worms,  whose  collection  of  canons  enjoyed  high  authority, 
in  1023  assisted  at  the  Council  of  Selingenstadt,  which  di- 
rected  its   employment.      The  Synod    of  Gran,   in   1099, 
decided  that  the  ordeal  of  hot  iron  might  be  administered 
during  Lent,  except   in    cases   involving   the   shedding    of 
blood.*     In  the  twelfth  century  a  council  of  Chartres,  acting 
under  the  authority  of  Calixtus  II.,  ordered  the  red-hot  iron 
to  decide  a  case  of  alleged  violation  of  the  right  of  asylum 
in  a  church.*     Moreover,  we  find  St.  Bernard  alluding  ap- 
provingly to  the  conviction  and  martyrdom  of  heretics  by 
the  cold-water  process,'  of  which  Guibert  de  Nogent  gives 
us  an  instance  wherein  he  aided  the  Bishop  of  Soissons  in 
administering  it  to  two  backsliders  with  complete  success.® 

<  Capit.  Carol.  Calvi  Tit.  XI.  c,  iii.  (Baluze.) 

•  Concil.   Turon.  ann.  925   (Martene  et  Durand   Thes.   T.   IV.  pp. 

72-3). 
'  Annalist.  Saxo.  ann   1028. 

*  Hofler,  Concilia  Pragensia,  p.  xiv.     Prag,  1862. 

*  Batthyani,  Legg.  Eccles.  Hung.  II.  126. 

«  Hildeberti  Cenoman.  Epist.   (D'Achery  Spicileg.  III.  456.) 
1  Examinati  judicio  aquse  mendaces  inventi  sunt  ....  aqua  eos  non 
suscipiente. — In  Cantica,  Sermon.  66  cap.  12. 

•  De  Vila  Sua  Lib.  ill.  cap.  18. 
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In  1 157  llic  reii-iioi  iron  ordeal  was  |>rescribed  hy  ihe  Coun- 
cil of  Kheims  for  all  persons  arcused  of  belonging  to  the 
fast-growing  sect  of  ilie  Cnthari  or  Maniclieans,  whose  pro- 
grcM  was  alarming  the  chorrli  ;'  and  in  1 167  two  heretics  at 
Veiclai  were  tried  by  cold  water  in  the  presence  of  the  Arch- 
btshoj)  of  Lyons  and  two  bishops,  when,  singularly  enough, 
Ihey  escaped-'  Other  cases,  moreover,  arc  related  by  Peter 
Cantor,  in  which  good  Catholics  were  successfully  convicted 
of  heresy  in  this  manner,  and  one  instance  presents  a  curious 
view  of  the  singular  confusion  which  existed  in  judicial  logic 
at  the  time.  A  poor  fellow  who  professed  the  most  entire 
orthodoxy,  and  against  whom  there  was  no  proof,  wis  or- 
dered to  carry  the  red-hot  iron.  This  he  refused  unless  the 
as&enibled  bbhops  would  prove  that  he  could  do  so  without 
incurring  mortal  sin  by  tempting  (Jod.  This  they  were  un- 
able 10  accomplish,  so  all  unpleasant  doubts  were  settled  by 
,  prompdy  having  him  burnt.'  Even  after  the  Laleran  Conn- 
i  cil  of  1115,  some  miracles  related  by  Cicsarius  of  Hcislcr- 
I  bnch  sbow  that  the  conviction  of  hcrctjis  by  the  hot  iron  was 
'   rrganlcd  as  a  matter  of  course.' 

I'relates,  moreover,  were  everywhere  found  granting  char- 
Icrs  containing  the  privilege  of  conducting  trials  in  this 
'  manner.  It  was  sometimes  specially  appropriated  to  mem- 
}  bcrs  of  the  church,  who  claimed  it,  under  the  name  of  "  Lex 
I  Monachorum,"  as  a  class  privilege  exempting  them  from 
being  parties  to  the  more  barbarous  and  uncnnonirnl  wager 
I  of  battle;'  and  in  to6t  a  charier  of  John,  Bishop  of  Avr.in* 
I  chcs,  to  the  Abbot  of  Mom  S.  Michel,  alludes  to  hot  water 


'  Concil.   Remciu.   nan. 


157. 


75) 


.  (Martcne   Ampl.  0')l 


Vll. 


I.  ViKlUcens.  IJh.  iv.  (D'Achwy  Spieilq[.  II.  560  ) 

•  Pet.  Ciirtor.  Verb.  AUnvioL  csp,  l»«*iii.  (rural.  CCV.  130.) 

•  Cjcut.  H«i*t[tl«ch.  Dbl.  Mine.  DitL  in.  c.  i«L  xvii. 

■  TliEodoicui  APilj«i  ^Icc-Comttrm  adiit  (antui  uii  colidi  fcni  judleJi 
euniluin  Irf^ni  monachurum  |>cr  tuum  homincm  ptohire,  sui  icuto  et  \ 
I  haciito  tecunilum  les«n  i«culiiniin)  ildTcuiIcre. — AniuL  Ucncilicl.  l~  J 
I  No,  74,  ann.  lojft  (>/.  Iluuani,  I.oii  Aac  Franf.  I.  167). 
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and  iron  as  the  only  mode  of  trying  priests  charged  with 
offences  of  magnitude.^  There  was  therefore  but  slender 
ground  for  canonists  so  eminent  as  St.  Abbo  of  Fleury,  and  St. 
Ivo  of  Chartres,  to  insist  that  ecclesiastics  enjoyed  immunity 
from  it,'  a  claim  previously  advanced  in  England  by  Ecg- 
behrt,  Archbishop  of  York,  who  piously  declared  that  their 
oath  on  the  cross  was  sufficient  for  acquittal,  and  that  if 
guilty  their  punishment  must  be  left  to  God.'  So  little,  how- 
ever, was  this  privilege  admitted,  that,  so  late  as  1171,  we 
find  Alexander  III.  stigmatizing  as  an  intolerable  abuse  the 
fact  that  throughout  Sweden  prelates  of  the  highest  rank 
were  forced  to  undergo  the  trial  by  red-hot  iron.* 

Ivo,  while  thus  denying  the  liability  of  churchmen  to  the 
ordeal,  yet  admitted  that  it  could  be  properly  used  on  lay- 
men, and  even  pronounces  its  result  to  be  beyond  appeal.* 
Pope  Calixtus  II.  himself,  about  the  same  period,  gave  his 
sanction  to  the  system,  in  the  Council  of  Rheims,  in  11 19.' 
About  the  same  time,  the  learned  priest,  Honorius  of  Autun, 
specifies  the  benediction  of  the  iron  and  water  of  the  ordeal 
as  part  of  the  legitimate  functions  of  his  order  ;^  and  even 
Gratian,  in  1151,  hesitates  to  condemn  the  whole  system, 
preferring  to  consider  the  canon  of  Stephen  V.  as  prohibit- 
ing only  the  ordeals  of  hot  water  and  iron.^ 

'  Judicium  ferri  igniti  et  aquse  ferventis  Abrincis  portaretur,  si  clerici 
lapsi  in  culpam  degradationis  forte  invenirentur. — Chart.  Joan.  Abiinc. 
(Palrolog.  CXLVII.  266.) 

2  Abbon.  Floriac.  Epist.  viii. — Ivon.  Camot    Epist.  Ixxiv. 

*  Dialog.  Ecbert.  Ebor.  Interrog.  ill.  (Thorpe,  II.  88.) 

*  Alex.  PP.  III.  Epist.  ap.  Hardouin  VI.  ii.  1439. 

*  Ivon.  Carnot.  Epist.  ccxxxii.,  ccxlix.,  cclii. 

*  Du  Cange,  s.  v.  yudicium  probabile, 

f  Gemma  Animne,  Lib.  I.  cap.  181.  At  least  this  is  the  only  reading 
which  will  make  sense  of  the  passage — "  Horum  officium  est  .  .  .  vel 
nuptias  vel  arma,  vel  peras,  vel  baculos  vel  judicia  ferre  et  aquas  vel 
candelas  .  .  .  benediccre,*'  where  **  ferre  et  aquas"  is  evidently  corrupt 
for  "ferri  et  aquae.'* 

*  Hoc  autem  utrum  ad  omnia  genera  purgationis,  an  ad  hxc  duo  tan- 
tum,  qux  hie  prohibita  esse  videntur,  pertineat,  non  immerito  dubitatur 
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This  Rtictuatrng  policy  of  the  church  is  easily  explained. 
During  ihc  lenlh  and  eleventh  centuries,  the  chair  of  St. 
Peter  was  occupied  too  often  by  men  whose  more  appro- 
priate sphere  of  action  was  the  brothel  or  the  arena,  and  the 
I  influence  of  the  Papacy  was  correspondingly  feeble.'  The 
|Eternal  City  was  civilly  and  morally  a  lazar-hoiise,  and  the 
I  Popes  had  too  much  to  do  in  maintaining  themselves  upon 
I  their  tottering  thrones  to  have  leisure  or  inclination  for  com- 
I  bined  and  systematic  efforts  to  extend  their  power.  The 
I  Italian  expeditions  of  the  Saxon  and  Ftanconian  Emperors 
I  gradually  brought  Italy  out  of  the  isolation  into  which  it  bad 
n,  and  miiler  Teutonic  auspices  the  character  of  the  Pon- 
[  tiffs  improved  as  their  circle  of  influence  widened.  Al 
I  length  such  men  as  Gregory  VII,  and  Alexander  III.  were 
table  to  claim  su[)remacy  over  bulh  temporal  and  spiritual 
I  affAirs,  and,  after  a  long  resistance  on  the  part  of  the  great 
I  body  of  ecclesiastics,  the  tiara  triumphed  over  the  mitre. 
I  During  this  period,  the  clergy  found  in  the  administration  of 
I  the  ordeal  a  source  of  power  and  profit  which  naturally  ren- 
I  dered  them  unwilling  to  abandon  it  at  the  Papal  mandate. 
I  Chartered  privileges  had  accumulated  around  it,  such  as  we 
I  have  already  seen  in  the  case  of  the  judicial  duel,  and  these 
I  privileges  were  participated  in  or  held  esclusively  by  pre- 
I  latcs  and  churches  and  monasteries.  Thus  in  i  i4)i  we  find 
I'Thibaut  the  Great  of  Champagne  making  over  to  the  church 


I  pr(i|«et  iUkcrtliiluni  mloljtpia-,  rl  illud  (iregotii.  — Cnn.  Cunsuluisti,  caui.  il. 

'  la  963.  B  council  at  b»liops  hcM  liy  Olhu  I.  t.>  ilcpow  Jiihn  Xtl. 
■  lironuunccd  tlui  the  Pope  had  tunicd  his  rtsidcnce  ialo  a  broihcl — 
um  palulum  lu|Qn>r  «  pnutilniluta  fccUw:,"  knit  wu  in  the  hutiii 
I  of  leading  bis  own  Mldii;^  "inccndia  feciuc,  in«  accinctiun,  (ptlca  ct 
indiituni  tsM."  (Uulprandl  HLn.  Otlon.  c«i>.  x.)  Olhu  III.  In 
I  998.  wben  icsloTing  a  pnnlon  of  ihe  Blicnnled  patrinrony  of  Si.  IVter, 
I  atluiles  to  ihc  ditiiiniihcd  intlacDtt  and  aulhuriiy  uF  ihi:  r*pal  Sec. 
inutu  capui  muiidi  |>ri>Iiicmur.  Koniuiun  Eccloinin  natrcm  om- 
1  Kcclnixrum  estc  icAaimxt;  ted  incutia  et  inMientia  PunlilicuBi  j 
lilonct  lUtc  cbriinui  iiiuIm  ulifiiwiikM,"  iliulda&t.  CuiuLiu  Iitip.  1.  316.] 


360  THE   ORDEAL. 

of  St.  Mary  Magdalen  the  exclusive  privilege  of  administer- 
ing the  oaths  required  on  such  occasions  in  the  town  of 
Chateaudun;*  and  in  11 82  the  Vicomte  de  B6arn  conferred 
on  the  Abbey  de  la  Seauve  the  revenue  arising  from  the 
marble  basin  used  for  the  trial  by  boiling  water  at  Gavarret.* 
In  the  statutes  of  King  Coloman  of  Hungary,  collected  in 
1099,  there  is  a  provision  prohibiting  the  administration  of 
the  ordeal  in  the  smaller  churches,  and  reserving  the  privi- 
lege to  the  cathedral  seats  and  other  important  establish- 
ments.' 

According  to  a  grant  from  Peregrin  de  Lavedan  to  the 
monastery  of  Saint-P^,  in  Bigorre,  the  fee  for  administering 
the  hot-water  ordeal  was  five  crowns,  of  which  two  were 
paid  to  the  monastery,  two  to  the  cathedral  at  Tarbes,  and 
one  to  the  priest  who  blessed  the  water  and  stone.*  By  the 
laws  of  St.  Ladislas  of  Hungary,  in  1092,  the  stipend  of  the 
officiating  priest  for  the  red-hot  iron  was  double  that  which 
he  received  for  the  water  ordeal  ;*  and  how  fiercely  these 
rights  were  enforced  is  shown  in  a  case  related  by  Peter 
Cantor  in  the  twelfth  century.  A  man  accused  of  crime  was 
sentenced  to  undergo  the  ordeal  of  cold  water.  When 
stripped  and  bound,  and  seated  on  the  edge  of  the  tank,  the 
prosecutor  withdrew  the  suit,  but  the  official  of  the  court 
refused  to  release  the  accused  until  he  should  pay  fees 
amounting  to  nine  livres  and  a  half.  A  long  wrangle  en- 
sued, until  the  defendant  declared  that  he  would  pay  nothing, 
but  would  rather  undergo  the  ordeal,  and,  after  establishing 
his  innocence,  would  give  fifty  sols  to  the  poor.  He  was 
accordingly  thrown  in  and  sank  satisfactorily,  but  on  being 

'  Du  Cange,  s.  v.  Adramire, 

*  Revue  Hist,  de  Droit,  1861,  p.  478. 

'  Decret.  Coloman.  c.  ii.   (Batthyani  T.  I.  p.  454.) 

*  Lagreze,  Hist,  du  Droit  dans  les  Pyrenees,  p.  246. 

*  "  Presbyter  de  ferro  duas  pensas  et  de  aqua  unam  pensam  accipiat." 
Synod.  Zabolcs,  ann.  1092  can.  27  (Batthyani  I.  439). 
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iwn  out  was  met  with  a  Tresh  claim  from  the  uflicutiiig 
priest,  of  five  sols,  for  blessing  the  water.' 

As  these  Tees  were  ])3i(l,  sometimes  on   conviction  and 
sometimes  on  aciuittal,  there  was  danger  that,  even  without 
direct  bribery,  self-interest  might  affect  the  result.  Thus  by  the 
acts  of  the  Synod  of  I.illcbonne,  in  to8o,  a  conviction  by  the  I 
hot-iron  ordeal  entailed  a  fine  for  the  benefit  of  the  bishop  ;• 
and  it  was  a|iparently  to  prevent  such  inDuences  that  the  I 
Swedish  code,  compiled  by  Andreas  Archbishop  of  Lunden  f 
early  in  the  thirteenth  century,  made  the  successful  party,  ' 
whether   the    prosecutor  or  defendant,  pay  the  fee    to 
officiating  priest — a  tegula'ion  sufficiendy  \legradiug  to  the  1 
sacerdotal  character.'     But  besides  these  pecuniary  advan-  | 
lages,  the  ordeal  had  a  natural  attraction  to  the  clergy,  a 
alTurtleil  the   means  of  awing   the    laity,  by  rendering    the 
priest   a  speci.ii    instrument  of   Divine  justice,  into  whose 
hands  every  man  felt  that  he  was  at  any  moment  liable  to 
fall;  while,  lo  the  unworthy,  its  attractions  were  enhanced  ^ 
by  the   opportunities   which   it  gave  for  the  worst  abuses. 
From  the  decretalsof  Alexaniler  III.  we  learn  authoritatively 
that  the  extortion  of  money  from  innocent  penons  by   its 
instrumentality  was  a  notorious  fact'-^  testimony  confirmed 
by  Ekkeharitus  Junior,  who,  a  century  earlier,  makes  the  same 
accusation,  and  moreover  inveighs  bitierlyagainsi  (he  priest;  . 
who  were  wont  to  gratify  the  vilest   instincts  in  stripping  I 


>  Pet.  C«ntor.  \'erli.  AUireviat.  cap,  xxiv. 

*  Onlcric,  Vital.  Lib.  v,  op.  v. 

'  Leg.  Seanicsr.  Lit),  vn.  cap.  99.  (Ed.  TTiorNrn  p.  171,)  Then;  ii 
■nollier  provi>ion  that  in  tTfUin  caie*  of  laanlcr  Ar  nctUicJ  could  not  bt 
mmpcllcd  to  undergo  (he  ordeal  of  the  rcd.hul  |>tuugli>.hiim  unless  ihe  I 
acciwer  w>«  iiu|>poT^rd  hj  Iwdve  lonjuraiore.  when,  if  the  >ci'nieil  wu  1 
nicceufu!  otch  a(  ihe  twelve  wu  cibligci]  la  jay  htm  three  muki,  and  iht  ■ 
Rime  !>uni  tu  the  priest. — ll).  L.  v.  c.  ;S  ip,  140).  Il  u  watcely  iiil«lli>  J 
j>i1j|e  why  thcK  ordca't  were  nut  allowed  lo  lie  |>erfnnneil  in  any  week  bl^ 
wliichlheic  wass  chuTch-TcMl-     (Iliiil.  p.  Ijo-l.) 

'  l^M.  Condi.  I^<ran.  P.  tl.  cap.  3.  II, 
3> 
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women  for  the  purpose  of  exposing  them  to  the  ordeal  of 
cold  water.* 

With  all  these  influences,  moral  and  material,  to  give  to 
the  local  clergy  a  direct  interest  in  the  maintenance  of  the 
ordeal,  it  is  no  wonder  that  they  battled  resolutely  for  its 
preservation.  In  this,  however,  as  in  so  many  other  details 
of  ecclesiastical  policy,  centralization  triumphed.  When  the 
Papal  authority  reached  its  culminating  point,  a  vigorous 
and  sustained  effort  to  abolish  the  whole  system  was  made 
by  the  Popes  who  occupied  the  pontifical  throne  from  1159 
to  1227.  Nothing  can  be  more  peremptory  than  the  prohi- 
bition uttered  by  Alexander  III.*  About  the  same  time  we 
find  the  celebrated  Peter  Cantor  earnestly  arguing  that  it  was 
a  sinful  tempting  of  God  and  a  most  uncertam  means  of  ad- 
ministering justice,  which  he  enforces  by  numerous  instances 
of  innocent  persons  who,  within  his  own  knowledge,  had  been 
condemned  by  its  means  and  put  to  death ;  and  he  declares 
that  any  priest  exorcising  the  iron  or  water,  or  administering 
the  oaths  preliminary  to  the  judicial  duel,  is  guilty  of  mortal 
sin.'  About  the  same  time  Albero,  a  priest  of  Mercke  near 
Cologne,  offered  to  pass  through  fire  to  prove  the  orthodoxy 
of  his  teaching  that  the  sacraments  were  vitiated  in  the  hands 
of  sinful  priests,  but  his  request  was  refused  on  the  ground 
that  skilful  sorcery  might  thus  lead  to  the  success  of  a  flagrant 
heresy.*  In  1181,  Lucius  III.  pronounced  null  and  void  the 
acquittal  of  a  priest  charged  with  homicide,  who  had  under- 
gone the  water  ordeal,  and  ordered  him  to  prove  his  inno- 
cence with  compurgators,*  and  the  blow  was  followed  by  his 

*  Holophcrnicos  ....  Prcsbyteros,  qui  animas  hominum  carissime 
appreciatas  vendant;  fa»minas  nudatas  acjuis  ininicrgi  inipudicis  oculis 
curiose  perspiciant,  aut  grandi  sc  preliu  redimere  cogant. — Dc  Casibus  S. 
Galli  cap.  xiv. 

8  Alex.  PP.  III.  Epist.  74. 

*  Pet.  Cantor.  Verb.  Abbreviat.  cap.  Ixxviii. 

*  Anon.  Ld>ell.  advcrsus  Errores  Alberonis  (Martene  Ampl.  Coll.  IX. 
1265). 

^  Can.  Ex  tuaruin,  Extra,  De  purgalione  canonica. 
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I  succcsaon.     Under   Innocent   HI.,  the   Fourth  Council  of 
I  Lateran,  in  1315,  furmaliy  fortiade  tlie  employmeni  of  any 
I  ecclesiastical  ceremonies  in  snch  trials;'  and  as   the  moral 
I  influence  of  the  onleal  depended  entirely  upon  its  religions   , 
I  associations,  a  strict  observance  of  this  canon  nnist  speedily 
'  have  swept  the  whole  system  into  oblivion.     Yet  at  this  vety   , 
I  lime  the  in<iuisitor  Conrail  of  Marburg  was  employing  in    ' 
i   Germany  the  rcd-hol  iron  as  a  means  of  condemning  his 

iinfortunate  victims  by  wholesale,  and  the  chronicler  relates 
,  whether  innocent  or  guilty,  few  escaped  the  lest.'  The 
on  of  l^tcran,  however,  was  actively  followed  up  by  the 

Papal  legates,  and  the  system  may  consequently  be  considered 

to  have  fairly  entered  on  its  decline. 


Enlightened  legislators  were    not  slow  in   seconding  the 

cfTortsorthe  Papacy.    Perhaps  the  earliest  instanteof  secular 

legislation  directed  against  the  ordeal,  except  some  charters 

granted  to  commnnes,  is  an  edict  of  Philip  Augustus  in  ijoo, 

bestowing  ceriain  privileges  on  the  scholars  of  the  University 

t  of   Paris,  by  which    he  ordered    that  a  citizen  accused  of 

inlting  a  student  shall    not  he  allowed  to  defend  himself 

I  cither  by  the  duel  or  the  water  ordeal.'     In  England,  a  rc- 

I  script  of  Henry  III.,  dated  Jannary  17,  IJ19.  directs  the 

judges  then  starling  on  their  circuits  to  employ  other  modes 

of  proof — "Seeing   that  the  judgment  of  fire  and  water  is 

forbidden  by  the  Church  of  Rome."*    A  few  charters  and 

tc  .  .  .  quivjuAin  purgnliooi  luiux  firvcotit  vrl  frigiikc,  %m  feni 
iilii  riiumcuju.sIiliclbencdicliDtii&KUcan>ecnuiDnUimpenilai. — Can- 
I  cil,  I.alBran.  can.  iH.  In  1327,  ihc  Council  ur  Trtves  lepcntH  Ihc  i<to- 
I  hiUlluiii  bul  only  applleil  il  10  the  rcd^hol  iron  anlcal.  *'  lien 
I  •acEittcM  ttaikni  fiUTUrn  licnsih^." — Cancil.  Trtvirrni>.  ann 
I  cap.  i«. 

•  TrUhem.  Chron.  Illnaug.  >nn.  UIJ. 

■  Fonunon,  IV.  ij^t,  *  Rymcr,  FiciL  I. 
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confirmations,  dated  some  years  subsequently,  allude  to  the 
privilege  of  administering  it;  but  Matthew  of  Westminster, 
when  enumerating,  under  date  of  1250,  the  remarkable 
events  of  the  half  century,  specifies  its  abrogation  as  one  of 
the  occurrences  to  be  noted,*  and  we  may  conclude  that 
thenceforth  it  was  practically  abandoned  throughout  the 
kingdom.  This  is  confirmed  by  the  fact  that  Bracton,  whose 
treatise  was  written  a  few  years  later,  refers  only  to  the 
wager  of  battle  as  a  legal  procedure,- and,  when  alluding  to 
other  forms,  speaks  of  them  as  things  of  the  past.  About 
the  same  time,  Alexander  II.  of  Scotland  forbade  its  use  in 
cases  of  theft."  Nearly  contemporary  was  the  Neapolitan 
Code,  promulgated  in  1231,  by  authority  of  the  Emperor 
Frederic  II.,  in  which  he  not  only  prohibits  the  use  of  the 
ordeal  in  all  cases,  but  ridicules,  in  a  very  curious  passage, 
the  folly  of  those  who  could  place  confidence  in  it.'  We 
may  conclude,  however,  that  this  was  not  effectual  in  eradi- 

I  Prohibitum  est  judicium  quod  fieri  consuevit  per  ignero  et  peraquam. — 
Mat.  Westmon.  ann.  1250. 

'  De  cetero  non  fiat  judicium  per  aquam  vel  ferrum,  ut  consuetum  fuit 
antiquis  temporibus. — Statut.  Alex.  II.  cap.  7  {  3. 

*  Legesquseaquibusdamsimplicibussuntdictaeparibiles  .  .  .  .  prsesentis 
nostri  nominis  sanciionis  edicto  in  pcrpetuum  inhibentes,  oiunibus  regni 
nostri  judicibus,  ut  nuUus  ipsas  leges  paribilcs,  quae  absconsoe  a  veritate 
deberent  potius  nuncupari,  aliquibus  fidelibus  nostris  indicet  ....  Ex)rum 
etinim  sensum  non  tarn  corrigendum  duximus  quam  ridendum,  qui  natu- 
ralem  candenlis  ferri  calorem  tepescere,  imo  (quod  est  stultius)  frigescere, 
nulla  justa  causa  supervenicntc,  confidunt;  aut  qui  reum  criminis  constitu- 
tum,  ob  conscientiam  laesam  tantum  asserunt  ab  aqure  frigida?  element© 
non  recipi,  qucm  submergi  potius  aeris  conipeteniis  retentio  non  permittit. 
— Consiit.  Sicular.  Lib.  11.  Tit.  31.  This  last  clause  would  seem  to 
allude  to  some  artifice  of  the  operators  by  which  the  accused  was  prevented 
from  sinking  in  the  cold-water  ordeal  when  a  conviction  was  desired. 

This  common  sense  view  of  the  miracles  so  generally  believed  is  the 
more  significant  as  coming  from  Frederic,  who,  a  few  years  previously, 
was  ferociously  vindicating  with  fire  and  sword  the  sanctity  of  the  Holy 
Seamless  Coat  against  the  aspersions  of  unbelieving  hcreiics.  See  his 
Constitutions  of  1221  in  Goldastus,  Const.  Imp.  I.  293-4. 


I 
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eating  it,  for,  fifty  years  later,  Cliarles  of  Anjuu  found  it 
necessary  to  repeal  the  injunction.'  About  the  same  time, 
Waldcmar  II.  of  UenmHrk,  Hnko  Hakonsen  of  Iceland  and 
Norway,  and  soon  afterwards  Birger  Jarl  of  Sweden,  fol- 
lowed the  example.'  In  Frisia  we  learn  that  the  inhabitants 
slill  refused  lo  obey  the  V^tal  mandates,  and  insisted  on  ' 
retaining  ilic  red-hot  iron,  a  contumacy  which  Emo,  the 
contemporary  .\bbot  of  Wiitewerum,  cites  as  one  of  the 
causes  of  the  terrible  inundation  of  1219  ;'  though  a  century 
later  the  Laws  of  Upstailesboom  show  that  ordeals  of  all 
kinds  had  fallen  into  desuetude. '  In  Frajice,  we  find  no 
formal  abrogation  promulgated  1  but  the  contempt  into  which 
the  system  had  fallen  is  abundantly  proved  by  the  fact  that 
in  the  ordinances  and  books  of  practice  issued  during  the 
latter  half  of  the  century,  such  as  the  ^ablisitments  of  St. 
Louis,  the  Comeil  of  I'ierre  de  Fontaines,  the  Coutumts  du 
Seauvoisis  of  Beaumanoir,  and  the  Livrts  liejosliee  et  dt  PUt, 
its  existence  is  not  recognized  even  by  a  prohibitory  allusion, 
the  judicial  duel  thenceforward  monopolizing  the  province 
of  irregular  evidence.  Indeed,  a  Latin  version  of  the  Cou- 
tumier  of  Normandy,  dating  about  the  middle  of  the  thir- 
teenth century,  or  a  little  earlier,  speaks  of  it  as  a  mode  of 
proof  formerly  employed  in  cases  where  one  of  the  jiarties 
was  t.  woman  who  could  find  no  champion  to  undergo  the 
wager  of  battle,  adding  that  it  had  been  forbidden  by  the 
church,  anil  that  such  cases  were  then  determined  by  in- 
quests.* 


•  StaiuL  M-SS.  C»roli  I.  eaii,  »»ii.     (Du  Cangc,  1.  v.  Us  Parti.) 

*  KJinigbinuicr,  op.  cii.  p.  176. 

■  Emon.  Chxaa.  tan.  II19  (Malthvi  AnalecL  111.  71J. 

•  Isucil  in  I3aj. 

*  Cod.  Log.  NQimui.  K  li.e.  X.  Ha, 3.  (UJcwig,  Rrliq.  Mttioni 
I  Vll.  19>-}  UUa  little  tingulu  Ihut  ibc  tame  phrase  b  lelaiDcd  iu  t 
f  tuthentic  copy  of  Ihc  Coniumicr,  in  force  until  the  close  of  tlie  dixieut 

I  century. — Anc  Com.   dc  Notmandk,  c.  77  (BounkiC  de   Ricfaebwirg,  J 
IJV.JJI. 
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Germany  was  more  tardy  in  yielding  to  the  mandates  of 
the  church.  The  Teutonic  knights  who  wielded  their  prose- 
lyting swords  in  the  Marches  of  Prussia  introduced  the  ordeal 
among  other  Christian  observances,  and  in  1225  Honorius 
III.,  at  the  prayer  of  the  Livonian  converts,  promulgated  a 
decree  by  which  he  strictly  interdicted  its  use  for  the  future.* 
Even  in  1279  we  find  the  Council  of  Buda,  and  in  1298  that 
of  Wurzburg,  obliged  to  repeat  the  prohibition  uttered  by 
that  of  Lateran.'  These  commands  enjoyed  little  respect, 
and  the  independent  spirit  of  the  Empire  still  refused  obe- 
dience to  the  commands  of  the  Church.  Even  in  the  four- 
teenth century  the  ancestral  customs  were  preserved  in  full 
vigor  as  regular  modes  of  procedure  in  a  manual  of  legal 
practice  still  extant.  An  accusation  of  homicide  could  be 
disproved  only  by  the  judicial  combat,  while  in  other  felo- 
nies a  man  of  bad  repute  had  no  other  means  of  escape  than 
by  undergoing  the  trial  by  hot  water  or' iron.' 

In  Aragon,  Don  Jayme  I.,  in  1247,  prohibited  the  ordeal 
in  the  laws  of  Huesca,  and  in  1248  in  his  revision  of  the  con- 
stitution of  Majorca.*  In  Castile  and  Leon,  the  Council  of 
Palencia,  in  1322,  was  obliged  to  threaten  with  excommuni- 
cation all  concerned  in  administering  the  ordeal  of  fire  or  of 
water,*  which  proves  how  little  had  been  accomplished  by 
the  enlightened  code  of  the  **  Partidas,'*  issued  about  1260 
by  Alfonso  the  Wise.  In  this  the  burden  of  proof  is  expressly 
thrown  upon  the  complainant,  and  no  negative  evidence  is 
demanded  of  the  defendant,  who  is  specially  exempted  from 

'  Can.  Dilecti,  Extra,  De  Purgatione  Vulgari. 

«  BaUhyani,  Legg.  Eccles.  Hung.  T.  ii.  p.  436. — Hartzheim,  IV.  27. 

*  Richtstich  Landrecht,  cap.  Lii.  The  same  provisions  are  to  be  found 
in  a  French  version  of  the  Speculum  Suevicum,  probably  made  towards 
the  close  of  the  fourteenth  century  for  the  use  of  the  western  provinces  of 
the  Empire. — Miroir  de  Souabe,  P.  i.  c.  xlviii.     (Ed.  Matile,  Neufchatel, 

1843-) 

*  Du  Cange,  s.  vv.  Ferrum  candens,  Datalia, 

*  Concil.  Palentin.  ann.  1322,  can.  xxvi. 
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the  necessity  of  producing  it  ;*  and  nl though  in  obediei 
the  cliivnirniis  spirit  of  ihc  age,  the  baiile  ordeal 
abolished,  yet  it  is  so  limited  as  to  be  praciic.illy  a  dead  letter, 
while  no  other  form  of  negative  proof  is  even  alluded  to. 

Although  the  ordeal  was  ihus  removed  from  the  admitted 
jurisprudence  of  Europe,  the  principles  of  faith  which  had 
given  it  vitality  were  too  deeply  implanted  in  the  popular 
mind  to  be  at  once  eradicated,  and  accordingly,  as  we  have 
seen  above,  instances  of  its  employment  coniintied  occasion- 
ally for  several  centuries    to  disgrace  the  tribunals.     The 
ordeal  of  battle,  indeed,  as  shown  in  the  preceding  essay, 
was  not  legally  abrogated  imtil  long  afterward  ;  and  the  Ion-  j 
geviiy  of  the  popular  belief,  upon  which  the  whole  sysicta 
was  founded,  may  be  gathered  from  a  remark  ill  Sir  Williara,J 
Staunrtford,  a  learned  judge  and  resjiecLnble  legal  authority,j 
who,  in  1557,  expresses  the  same  confident  expectation  t 
Divine  interference  which  had  animated  Hincmar  or  Poppo.'^ 
After  slating  that  in  an  accusation  of  felony,  unsupported  by 
evidence,  the  defendant  had  a  right  to  wager  his  battle, 
proceeds  :   "  Because  in  that  the  ap[)el1ant  demands  judgment  i 
of  death  against  the  ap))cllce,  it  is  more  reasonable  that  bel 
should  hazard  his  life  wiili  the  defendant  for  the  trial  of  it,l 
than  to  put  it  on  the  country  ....  and  to  leave  it  to  God,  J 
la  whom  all  things  are  oiHrn,  to  give  the  verdict  in  such  case, 
scilicet,  by  attributing  the  victory  or  vanquishment  to  the  one 
parly  or  the  other,  as  it  pleaseth  Him."*    Nearly  about  the 
same  time,  Cinielo,  who  for  thirty  years  was  Inquisi 
Saragossa,  alludes  to  cases  in  which  he  had  personally  known  I 
of  its  employment,  thus  showing  that  it  was  in  popular  use,  \ 
even  though  not  prescribed  by  the  law,  in  Spain  during  the 
middle  of  the  sixteenth  century.* 

I  Nun  <u  tenudA  Is  lurie  ilc  prolsr  lu  que  nirga  parquc  non  to  podri^  I 
facer— Lax  Sicic  Paniilwi.  P.  ni.  Til.  xiv.  1.  1. 

<  PImk  ilel  Dmnir,  rha)),  xv.  (ijuuitril  in  I  B>niew>ll  &  AMcnon,  43])t1 

•  Cirtivb,   Kcprovttcion   ile  lu  Sapcnliciones.  P.  . 
nianrn.  tt.ii.  |IV.  Bd.  BnrcelonR.  163S.) 
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Nor  should  we,  in  weighing  these  popular  tendencies, 
leave  out  of  consideration  the  reverent  faith  which  the  Latin 
church  has  never  ceased  to  inculcate  in  the  continued  inter- 
ference of  God  and  the  Saints  in  the  daily  affairs  of  life. 
Not  only  may  the  sick  be  miraculously  healed,  but  the  inno- 
cence of  those  exposed  to  false  accusations  may  be  proved, 
and  even  the  course  of  human  justice  be  confounded.  Thus, 
a  book  of  devotion  to  the  Virgin,  printed  in  France  in  the 
early  part  of  the  sixteenth  century,  piously  relates  a  case 
wherein  a  woman  guilty  of  incest  was  condemned  to  be 
burnt,  but  through  the  interposition  of  Our  Lady  she  was 
saved,  and  the  priest,  who  had  violated  the  secrecy  of  the 
confessional  in  becoming  her  accuser,  was  put  to  death.* 

While  the  prohibitions  uttered  by  the  Papacy  had  un- 
doubtedly much  to  do  in  influencing  monarchs  to  abolish 
the  ordeal,  there  were  other  causes  of  scarcely  less  weight 
working  to  the  same  end.  The  revival  of  the  Roman  law 
in  the  twelfth  and  thirteenth  centuries  and  the  introduction 
of  torture  as  an  unfailing  expedient  in  doubtful  cases  did 
much  to  influence  the  secular  tribunals  against  all  ordeals. 
So,  also,  a  powerful  assistant  must  be  recognized  in  the  rise 
of  the  communes,  whose  sturdy  common  sense  not  infre- 
quently rejected  its  absurdity.  These  influences,  however, 
have  been  discussed  at  some  length  in  the  previous  essay, 
and  it  is  scarce  worth  while  to  repeat  what  has  there  been 
said,  except  to  add  that,  as  a  recognized  legal  procedure,  the 
ordeal  succumbed  with  a  less  prolonged  struggle  than  the 
single  combat. 

>  H  cures  a  lusaige  cic  Renee  (Rennes).  Paris,  Simon  Vostre.  Without 
date,  but  containing  an  almanac  of  1507 — 1527. 

Une  feme  son  filz  cogneut.  Done  fut  par  condamnation 

Dont  clle  fist  confession.  Jugee  a  bruler  droit  ou  tort. 

Le  prestre  celer  ne  la  ceut,  Par  la  vierge  eut  remission, 

Mais  en  fist  accusation.  £t  le  Prestre  livre  a  la  mort. 
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Vei  no  definite  period  can  be  assigned  to  ihe  rlis. 


a*?"" 


I 


Hipea  ranee 
in  any  country  of  ihe  appeals  to  Heaven  handed  d 
our  Eactrian    ancestors    in    ihc  illimitable    past.     We  have 
seen  above  how  tcrlain  forms  of  the  ordeal  such  as  bier-right 
and  the  trial  by  cold  water,  have  lingered  virtually  to  our 
own   timet,  though  long  since  displaced   from   the  statute- 
book ,  and  we  should  err  if  we  deemed  the   prohibition  of 
the  system  by  law-givers  to  be  either  the  effect  or  the  cause  i 
of  a  change  in  the  constitution  of  the  human  mind.     Thel 
mysterious  attraction   of  the  unknown,  the  striving  for  thai 
unattainable,  the  yearning  to  connect  our  mortal  nature  « 
some  sujjernal  power — all  these  mixed  motives  assist  in  m: 
lainiug  ihc  superstitions  which  we  have  thus  pa^ised  in  revii 
Even   though    the  external   tnanifest^tlons  may  have  been  J 
swept  away,  the  potent  agencies  which  vivified  them  have  1 
remainc<l,  not  perhaps  less  active  because  tfiey  work  morel 
secretly.     One  generation  of  follies  after  another,  strangely  I 
affiliated,  wails  on  the  successive  descendants  of  man,  and  f 
l>er|>ctuates  in  another  shape  the  superstition  which  seemed  J 
to  be  eradicated.     In  its  most  vulgar  and  abhorrent  form,  f 
we  recognize  it  in  the  fearful  epidemic  of  sorcery  and  witch-  1 
erafi  which  afflicted  the  sixteenth  and  seventeenth  c 
sublimed  to  the  verge  of  heaven,  we  see  it  reapjw 
scrapliic  theories  of  Quietism;    descending   again    toworda  4 
earth,  it  stimulates  the  mad  vagaries  of  the  Convulsionnai 
In  a  different  guise,  it  leads  the  refined  scepticism  of  the  ] 
eighteenth  century  to  a  belief  in  the  supernatural  powers  of    i 
the  divining  rod,  «hich  could   not    only  trace  out  hidden 
springs  and   deep  buncd   mines,   but  could   also  discover 
crime,  and  follow  the  malefactor  through  all   the  doublin 
of  his  cunning  flight.'     Even  at  the  present  day,  as  various 


■  When,  in  1691,  Jacquct  Aymir  allracli^  public  Dltcalion  to  it 
clci  of  the  ilivinlugriul,  he  wu  calleil  in  l.ynnt  t"  tssi.tt  ilur  jiolici 
cii'frini;  the  t'«ri>«tr«li>n  uf  a  myilTrinDi  tnutilcr.  which  lail  compleiclvj 

ImfllcJ  rhr  •i;eni»  of  justice.      Aiileil  by  l.i.   ..-Mi-  ir.i..- 
by  land  jin.l  w«l«J,  fri)ni   I.yonn  m  Btnu'  ■■  ■ 
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references  in  the  preceding  pages  sufficiently  attest,  there  is 
a  lurking  undercurrent  of  superstition  which  occasionally 
rises  into  view  and  shows  that  we  are  not  yet  exempt  from  the 
weakness  of  the  past.  Each  age  has  its  own  sins  and  follies 
to  answer  for — happiest  that  which  best  succeeds  in  hiding 
them,  for  it  can  scarce  do  more.  Here,  in  our  boasted 
nineteenth  century,  when  the  triumph  of  human  intelligence 
over  the  forces  of  nature,  stimulating  the  progress  of  material 
prosperity  with  the  press,  the  steam-engine,  and  the  tele- 
graph, has  deluded  us  into  sacrificing  our  psychical  to  our 
intellectual  being — even  here  the  duality  of  our  nature  re- 
asserts itself,  and  in  the  obscene  crudity  of  Mormonism 
and  in  the  fantastic  mysteries  of  spiritism  we  see  a  protest 
against  the  despotism  of  mere  reason.  If  we  wonder  at 
these  perversions  of  our  noblest  attributes,  we  must  |emem- 
ber  that  the  intensity  of  the  reaction  measures  the  oiiginal 
strain,  and  in  the  insanities  of  the  day  we  thus  may  learn 
how  utterly  we  have  forgotten  the  Divine  warning,  "Man 
shall  not  live  by  bread  alone  !*' 

man  whom  he  declared  to  be  a  participant,  and  who  finally  confessed  the 
crime.  Aymar  was  at  length  proved  to  be  merely  a  clever  charlatan ;  but 
the  mania  to  which  he  gave  rise  lasted  through  the  eighteenth  century, 
and  nearly  at  its  close  his  wonders  were  rivalled  by  a  brother  sharper, 
Campetti  Even  within  the  last  few  years  the  divining-rod  has  been  re- 
vived and  used  in  Western  Pennsylvania  for  the  discovery  of  oil  wells. 

A  good  account  of  Aymar's  career  and  the  discussion  to  which  it  gave 
rise  may  be  found  in  Prof.  Rubio  y  Diaz's  "  Estudios  sobre  la  Evocacion 
de  los  Espiritus,"  Cadiz,  i860,  pp.  116-28. 


IV. 
TORTURE. 


The   [jtecfiding  es.says  have  iraccd  ihe  dcvelt>|>ment  of 
sacramental  purgation  and  of  the  ordeal  as  rcsoiir<-cs  devised 
by  human  ingenuity  when  called  upon  to  decide  questions    ' 
too  intricate  for  the  impatient  intellect  of  a  rude  and  semi- 
barbarous    age.      There  was   another    moile,   however,    of 
attaining  the  same  object,  which  has  received  the  sanction  of  1 
Ihc  wisest  lawgivers  during  the  greater  jiart  of  the  world's 
history,  and  our  survey  of  man's  devious  wanderings  ii 
search  of  iniih  would  be  incomplete  without  glancing  at  the   | 
subject  of  the  judicial  use  of  lonurc.     The  ordeal  and  tor- 
ture, in  fact,  are  virtually  substitutes  for  each  other.     It  will 
be  seen  that  they  have  rarely  co-exisletl,  and  that,  as  a  gene- 
ral rule,  the  legislation  which  depended  on  the  one  rejected 
Ihe  other,  aa  credulous  faith  or  pitiless  rationalism  has  pre- 
dominated in  the  popular  mind. 

In  the  early  stages  of  society,  the  judge  or  the  pleader 
whose  faith  does  not  lead  him  to  rely  upon  an  appeal  to  God 
naturally  seeks  to  extort  from  the  relucL-int  witness  a  statement 
of  what  he  might  desire  to  conceal,  or  from  the  presumed 
criminal  a  co:ifession  of  his  guilt.  To  arcumjilish  this,  the 
readiest  tneans  would  seem  to  be  (he  infliction  of  pain,  to 
escape  from  which  the  witness  would  sacrifice  his  friends,  ' 
and  the  accused  would  submit  to  the  [icnalty  of  his  crime. 
The  means  of  administering  gradtiaied  and  elTeciital  torment 

mid  thus  be  sought  fur,  and  the  nilei  tot  il»  aj>|>1icatio 
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would  in  time  be  developed  into  a  regular  system,  forming 
part  of  the  recognized  principles  of  jurisprudence. 

In  the  earliest  civilization,  that  of  Egypt,  it  would  seem  as 
though  torture  was  too  opposed  to  the  whole  theory  of  judi- 
cial proceedings  to  be  employed,  if  we  are  to  believe  the 
description  which  Diodorus  Siculus  gives  of  the  solemn  and 
mysterious  tribunals,  where  written  pleadings  alone  were 
allowed,  lest  the  judges  should  be  swayed  by  the  eloquence 
of  the  human  voice,  and  where  the  verdict  was  announced,  in 
the  unbroken  silence,  by  the  presiding  judge  touching  the  suc- 
cessful suitor  with  an  image  of  the  Goddess  of  Truth.*  Yet 
a  papyrus  recently  interpreted  gives  us  a  judicial  record  of 
a  trial,  in  the  reign  of  Rameses  IX.  of  the  XXth  Dynasty 
(circa  1200  B.  C),  of  the  robbers  of  the  tomb  of  the  Pha- 
raoh Sebakemsauf,  and  this  shows  how  the  accused,  after 
confession,  were  tortured  for  confirmation,  first  by  scourging 
and  then  by  squeezing  the  hands  and  feet,  showing  that, 
sometimes  at  least,  this  mode  of  ascertaining  the  truth  was 
employed.* 

Among  the  Semitic  races,  we  find  torture  used  as  a  regular 
judicial  process  by  the  Assyrians,'  though  the  Mosaic  juris- 
prudence is  free  from  any  indication  that  the  Hebrew  law- 
dispensers  regarded  it  as  a  legitimate  expedient.  Earnest 
advocates  of  the  torture  system,  in  tlie  eighteenth  century, 
however,  did  not  hesitate  to  adduce  the  ordeal  of  the  bitter 
water  of  jealousy  as  a  torture  which  justified  the  employment 
in  modern  times  of  the  rack  and  strappado. 

• 

'  Diod.  Sicul.  I.  Ixxv. — Sir  Gardiner  Wilkinson  (Ancient  Egyptians, 
Vol.  II.)  figures  several  of  these  liule  images. 

*  See  the  translation  of  the  Amherst  Papyrus  by  Chabas,  Melanges 
]&gyptologiques,  III."  Serie,  T.  II.  p.  17  (Sept.  1873).  The  interpreta- 
tion of  the  groups  relating  to  the  hands  and  feet  is  conjectural,  but  they 
unquestionably  signify  some  kind  of  violence.  M.  Chabas  qualifies  this 
passage  as  highly  important,  being  the  first  evidence  that  has  reached  us 
of  the  judicial  use  of  torture  in  Kgypt.  The  question  has  been  a  debated 
one,  but  the  previous  evidence  adduced  was  altogether  inconclusive. 

'  Leiiurniant,  Man.  de  I'llist.  Ancienne  dc  I'Orieiit,  11.  141. 
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Ilie  fragments  remaining  of  the  Zoroastrian  law,  torture  had 
no  recognized  place.  A^tyages  was  rather  a  Mecte  than  a 
Persian,  ami  therefore  no  conclusion  can  be  drawn  from  his 
readiness  to  employ  it  when  he  sought  to  extort  the  truth 
from  unwilling  witnesses,  as  related  by  Herodotus;'  but  the 
savage  punishments  which  Darius  boasts  of  inflicting  upon 
the  rival  pretenders  to  his  throne'  presuppose  a  readiness  to 
lesort  to  the  most  violent  means  of  intimidation,  which  could 
scarcely  fail  to  include  torture  as  an  extra-judicial  means  of 
investigation  when  milder  methods  failed. 

To  the  other  great  branch  of  the  Aryan  stock  which  found-  ' 
ed  the  Indian  civilization,  torture  would  likewise  seem  to  have 
been  unknown  as  a  legitimate  resource;  at  least  it  has  left 
no  trace  of  its  existence  in  the  elaborate  provisions  of  the 
Hindu  law  as  handed  down  to  us  for  nearly  three  thousand 
years.  In  the  Institutes  of  Manu  there  are  very  minute 
directions  as  to  evidence,  the  testimony  preferred  being  that 
of  witnesses,  whose  comparative  credibility  is  very  carefully 
discussed,  and  when  such  evidence  is  not  attainable,  the 
parlies,  as  we  have  seen  above,  aie  ordered  to  be  swam  or  ' 
tried  by  the  ordeal.  These  principles  have  been  transmitted 
I  unchanged  to  the  present  day.' 


CREECK   AND    ROUE. 

The  absence  of  torture  from  the  co<les  of  these  Aryan 

races  is  not  to  be  attributed   to  any  inherent  objection  to  its 

use,  but  rather  to  the  employment  of  [he  ordeal,  which  in  all 

I  ages  formed  pan  of  their  jitrispntdcnce,  and  served  as  an 

'  Herod.  I.  n6. 

'  lleliuiun  liikciiptioii.  col.  tl.  15-6.  (RccofU  of  the  I'a'.l,  VII.  98-99,) 
I  ll  U  worthy  of  irnisik  llul  llii*  Meilio  vetsiuii  of  tlie  In-tripllon  u  mure 
I  circunuunilnl  as  to  ihnw  iiiflicriont  than  the  I'cr^inn  lexl  tiansliicd  by 
I  KawlliiMiii  (RfcorJt  1.  llS-tg). 

•  Mana  Bk.  vill,— Ayccn  Akbwy,  Tit,  Bcyhai,  Vol,  11,  p.  494.— llaU 
I  kml')  Code  of  GcnlDo  L.>w»>  cha|>.  xviii. 
3> 
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unfailing  resort  in  all  doubtful  cases.  When  we  turn  to  the 
Aryans  who  established  themselves  in  Europe  and  aban- 
doned the  ancestral  custom  of  the  ordeal,  we  find  it  at  once 
replaced  by  the  use  of  torture.  Thus  in  Greece  it  was  tho- 
roughly understood  and  permanently  established.  The 
oligarchical  and  aristocratic  tendencies,  however,  which 
were  so  strongly  developed  in  the  Hellenic  commonwealths, 
imposed  upon  it  a  limitation  characteristic  of  the  pride  and 
self-respect  of  the  governing  order.  As  a  general  rule,  no 
freeman  could  be  tortured.  Even  freed  men  enjoyed  an 
exemption,  and  it  was  reserved  for  the  unfortunate  class  of 
slaves,  and  for  strangers  who  formed  no  part  of  the  body 
politic.  Yet  there  were  exceptions,  as  among  the  Rhodians, 
whose  laws  authorized  the  torture  of  free  citizens ;  and  in 
other  states  it  was  occasionally  resorted  to,  in  the  case  of 
flagrant  political  offences;  while  the  people,  acting  in  their 
supreme  and  irresponsible  authority,  could  at  any  time 
decree  its  application  to  any  one  irrespective  of  privilege. 
Thus,  when  Hipparchus  was  assassinated  by  Harmodius, 
Aristogiton  was  tortured  to  obtain  a  revelation  of  the  plot, 
and  several  similar  proceedings  are  related  by  Valerius  Max- 
iniiis  as  occurring  among  the  Hellenic  nations.*  The  inhu- 
man torments  inflicted  on  Philotas,  son  of  Parmenio,  when 
accused  of  conspiracy  against  Alexander,  show  how  little 
real  protection  existed  when  the  safety  of  a  despot  was  in 
question ;  and  illustrations  of  torture  decreed  by  the  people 
are  to  be  seen  in  the  proceedings  relative  to  the  mutilation 
of  the  statues  of  Hermes,  and  in  the  proposition,  on  the  trial 
of  Phocion,  to  put  him,  the  most  eminent  citizen  of  Athens, 
on  the  rack. 

In  a  population  consisting  largely  of  slaves,   who  were 
generally  of  the  same  race  as  their  masters,  often  men  of 
education  and  intelligence  and  employed  in  positions  of  con- 
fidence, legal  proceedings  must  frequently  have  turned  upon 
their  evidence,  in  both  civil  and  criminal  cases.     Their  evi- 

^  Lib.  III.  cap.  iii. 


CReecx. 


375 


\ 


dcncc,  howevtr,  was  iiiadmissiblo,  exccj)!  when  given  under 
lorture,  and  ihen,  by  a  singular  confusion  of  logic,  it  was 
cstimaied  as  the  most  convincing  kind  of  tesltmony.  Coii- 
sei]iicnily,  (he  torturing  of  slaves  formed  an  important  por- 
tion of  the  adin in isl ration  of  Atheniiin  justice.  Either  party 
(o  a  suit  ini^ht  olfer  hh  slaves  to  the  torturer  or  demand 
those  of  his  o|>|>onent,  and  a  refusal  to  prciiluce  them  was 
regarded  as  seriously  compromising.  When  both  parties 
tendered  thi-ir  slaves,  the  judge  ilecidcd  as  to  which  of  them 
shnuld  be  received.  Even  without  bringing  a  suit  into  court, 
disputants  could  have  their  slaves  tortured  for  evidence  with 
which  to  effect  an  amicable  settlement. 

In  formal  litigation,  the  defeated  suitor  paid  whatever 
damages  his  adversary's  slaves  might  have  undergone  at  the 
hands  of  the  profession.il  torturer,  who,  as  an  cxjiert  in  surh 
matters,  was  empowered  to  assess  the  amount  of  depreciation 
that  ihcy  had  sustained.  It  alTords  a  curious  commcmary  on 
ttie  high  estimation  in  which  such  testimony  was  held  (o 
observe  that,  when  a  man's  slaves  had  leslilied  against  him 
on  the  rack,  they  were  not  protected  from  his  subsequent 
vengeance,  which  might  b«  exercised  u])on  them  without 
restriction. 

As  the  lawsof  Greece  passed  away,  leaving  few  traces  on  the 
institutions  of  other  riiccs,  save  those  of  Kome,  it  will  suffice  In 
add  that  the  (irincipal  modus  in  which  torture  was  sanctioned 
by  them  were  the  wheel,  the  ladder  or  rack,  the  comb  with 
Bharp  teeth,  the  low  vault,  in  which  the  unfortunate  patient 
was  thruit  and  bent  double,  the  burning  tiles,  the  heavy  hog- 
skin  whip,  and  the  injection  of  vinegar  into  llie  nostrils.' 


■  Ariaophanes  (Xaiii«,6i7)rccapiiaI>I«in(HiofUie 

Aiacket.     ul  *At  Suw^n ; 

XmUkiet.  wim  tM',  I'  n\lp»m, 

Km,  tfiiiktKt  iw^a;i;>>i  t^mrrtjiif,  hjft 
miflxi.,  Ir.  fiJc  tit  Pt^--  f(«  J^'-*. 

_     The  lieil  mmvaaxj  I  lu>e  met  witfi  orUie  Atbenuui  bHiofli: 
■  EKhlndi't "  liiLnxluctinn  1  rfitiulc  (III  C 
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In  the  earlier  days  of  Rome,  the  general  principles  govern- 
ing the  administration  of  torture  were  the  same  as  in  Greece. 
Under  the  Republic,  the  free  citizen  was  not  liable  to  it,  and 
the  evidence  of  slaves  was  not  received  without  it.  With 
the  progress  of  despotism,  however,  the  safeguards  which 
surrounded  the  freeman  were  broken  down,  and  autocratic 
emperors  had  little  scruple  in  sending  their  subjects  to  the 
rack. 

Even  as  early  as  the  second  Triumvirate,  a  praetor  named 
Q.  Gallius,  in  saluting  Octavius,  chanced  to  have  a  double 
tablet  under  his  toga.  To  the  timid  imagination  of  the  future 
emperor,  the  angles  of  the  tablet,  outlined  under  the  garment, 
presented  the  semblance  of  a  sword,  and  he  fancied  Gallius 
to  be  the  instrument  of  a  conspiracy  against  his  life.  Dis- 
sembling his  fears  for  the  moment,  he  soon  caused  the  un- 
lucky praetor  to  be  seized  while  presiding  at  his  own  tribunal, 
and  after  torturing  him  like  a  slave  without  extracting  a  con- 
fession, put  him  to  death.* 

The  incident  was  ominous  of  the  future,  when  all  the 
powers  of  the  stale  were  concentrated  in  the  august  person  of 
the  emperor.  He  was  the  representative  and  embodiment  of 
the  limitless  sovereignty  of  the  people,  whose  irresponsible 
authority  was  transferred  to  him.  The  rules  and  formularies, 
however,  which  had  regulated  the  exercise  of  power,  so  long 
as  it  belonged  to  the  people,  were  feeble  barriers  to  the  pas- 
sions and  fears  of  Caesarism.  Accordingly,  a  principle  soon 
became  engrafted  in  Roman  jurisprudence  that,  in  all  cases 
of  **  crimen  majestalis,"  or  high  treason,  the  free  citizen 
could  be  tortured.  In  striking  at  the  ruler  he  had  forfeited 
all  rights,  and  the  safety  of  the  state,  as  embodied  in  the 
Emperor,  was  to  be  preserved  at  every  sacrifice. 

The  Emperors  were  not  long  in  discovering  and  exercising 
their  power.  When  the  plot  of  Sejanus  was  discovered,  the 
historian  relates  that  Tiberius  abandoned  himself  so  entirely 

'  Sueton.  August,  xxii. 
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to  the  lask  of  examining  by  torUire  llic  suspected  accomplices 
'  of  llie  conspiracy,  that  when  an  old   Rhodian  friend,  who 

had  come  to  visit  liim  on  a  sjiectat  invitation,  was  announced 
L  lo  him,  the  [jrcoccu|iicd  tyrant  abstnlty  ordered  him  to  be 
I  pkced  on  ihe  rack,  and  on  discovering  the  blunder  had  bim 
f  quietly  put  lo  death,  to  silence  all  complaints.    The  shiiddcr- 

■  iiig  inhabitants  pointed  out  a  spot  at  Capri  where  he  indulged 
in  these  terrible  pursuits,  and  where  the  miserable  victims  of 
his  wrath  were  cast  into  Ihe  sea  before  his  eyes,  after  having 
exhausted  his  ingenuity  in  exquisite  torments.'  When  the 
maUer  of  the  world  took  this  fearful  delight  in  human  agony, 

lay  readily  be  imagined  that  law  and  custom  offered  little 
I  protection  to  the  defenceless  subject,  and  Tiberius  was  not 

:  only  one  who  relished  these  inhuman  pleasures.  The 
I  half-insane  Caligula  found  that  the  torture  of  criminals  by 
[■  the  side  of  his  dinner-table  lent  a  keener  lest  to  his  revels, 
I  and  even  the  timid  and  beastly  Claudius  made  it  a  point  lo 
I  be  present  on  such  occasions.' 

Under  the  stimulus  of  such  hideous  appetites,  capricious 
r  and  irresponsible  cruelty  was  able  to  give  a  wide  extension 
I  to  the  law  of  treason.  If  victims  were  wanted  to  gratify  the 
[■  vhims  of  the  monarch  or  the  hate  of  his  creatures,  it  was 
I  easy  to  find  an  offender  or  to  make  a  crime.  Under  Tibe- 
llius,  a  citizen  removed  the  head  from  a  statute  of  Augustus, 
I  intending  to  replace  it  with  another.  Interrogated  before 
I  the  Senate,  he  prevaricated,  and  was  promptly  j>ul  to  the 
e.     Encouraged  by  this,  tlic  most  fanciful  inlerprcta- 

■  tion  was  given  to  violations  of  the  respect  assumed  lo  be  due 

■  to  the  late  Emperor.     To  undress  one's  self  or  to  beat  a 
c  near  bis  image;  to  carry  into  a  latrine  or  a  house  of  ill 

l&mc  a  coin  or  a  ring  impressed  with  his  sacred  features;  to 
Bcriticixe  any  act  or  word  of  his  became  a  treasonable  offence ; 
I  and  Bually  an  unlucky  wight  was  actually  put  to  death  for 
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allowing  the  slaves  on  his  farm  to  pay  him  honors  on  the 
anniversary  which  had  been  sacred  to  Augustus.* 

So,  when  it  suited  the  waning  strength  of  paganism  to 
wreak  its  vengeance  for  anticipated  defeat  upon  the  rising 
energy  of  Christianity,  it  was  easy  to  include  the  new  religion 
in  the  convenient  charge  of  treason,  and  to  expose  its  vota- 
ries to  all  the  horrors  of  ingenious  cruelty.  If  Nero  desired 
to  divert  from  himself  the  odium  of  the  conflagration  of 
Rome,  he  could  turn  upon  the  Christians,  and  by  well- 
directed  tortures  obtain  confessions  involving  the  whole  sect, 
thus  giving  to  the  populace  the  diversion  of  a  persecution  on 
a  scale  until  then  unknown,  besides  providing  for  himself 
the  new  sensation  of  the  human  torches  whose  frightful  ago- 
nies illuminated  his  unearthly  orgies.'  Diocletian  even 
formally  promulgated  in  an  edict  the  rule  that  all  professors 
of  the  hated  religion  should  be  deprived  of  the  privileges  of 
birth  and  station,  and  be  subject  to  the  application  of  tor- 
ture.' The  indiscriminate  cruelty  to  which  the  Christians 
were  thus  exposed  without  defence,  at  the  hands  of  those 
inflamed  against  them  by  all  evil  passions,  may,  perhaps, 
have  been  exaggerated  by  the  ecclesiastical  historians,  but 
that  frightful  excesses  •  were  perpetrated  under  sanction  of 
law  cannot  be  doubted  by  any  one  who  has  traced,  even  in 
comparatively  recent  times  and  among  Christian  nations,  the 
progress  of  political  and  religious  persecution.* 

>  Sueton.  Tiber.  Iviii. 
■  Tacit.  Annal.  xv.  xliv. 

•  Lactant.  de  Mortib.  Persecut.  cap.  xiii. 

*  Tormentorum  geneni  inaudita  excogitabantur.  (Ibid.  cap.  xv.) — 
"When  the  Christians  were  accused  of  an  attempt  to  bum  the  imperial 
palace,  Diocletian  **  ira  inflammalus,  excarnificari  omnes  siios  protinus 
praecipit.  Sedebat  ipse  atque  innocentes  igne  torrebat."  (Ibid.  cap.  xiv.) 
— Lactantius,  or  whoever  was  the  real  author  of  the  tract,  addresses  the 
priest  Donatus  to  whom  it  is  inscribed :  **  Novies  etiam  lormenlis  crucia- 
tibusque  variis  subjectus,  novies  adversarium  gloriosa  confessione  vicisli. 
....  Nihil  adversus  te  vcrbera,  nihil  ungulse,  nihil  ignis,  nihil  ferrum, 
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The  lorliue  of  freemen  accused  of  crimes  against  the  state 
or  the  sacrerl  person  of  the  emperor  thus  became  an  admitted 
princi|iie  of  Roman  law.  In  his  account  of  the  conspiracy 
of  Piso,  under  Nero,  Tacitus  alludes  lo  it  as  a  matter  of 
course,  and  in  describing  the  tinexampled  endurance  of 
Epichatis,  a  fieedwoman,  who  underwent  the  most  fearful  | 
torments  without  compromising  those  who  possessed  little 
claim  upon  her  forbearance,  the  annalist  indignantly  com- 
pares her  fortitude  with  the  cowardice  of  noble  Romans, 
who  betrayed  their  nearest  relatives  and  dearest  friends  at 
the  mere  sight  of  the  tornire  chamber.' 

Under  these  limits,  the  freeman's  privilege  of  exemption 
was  (-arefully  guarded,  at  least  in  theory.  A  slave  while 
claiming  freedom,  or  n  man  claimed  as  a  slave,  could  not  be 
exposed  to  tonure;'  and  even  if  a  slave,  when  about  to  be 
tortured,  endeavored  to  escape  by  asserting  his  freedom,  it 
was  neressary  lo  prove  his  servile  condition  before  proceed- 
ing with  the  legal  torments.'  In  practice,  however,  these 
privileges  were  continually  infringed,  and  numerous  edicts 
of  the  emperors  were  directed  to  repressing  the  abuses  which 
constantly  occurred.  Thus  we  find  Diocletian  forbidding 
the  application  of  torture  to  soldiers  or  their  children  under 
accusation,  unless  they  had  been  dismissed  the  service  igno- 
miniously.*  The  same  em|)eror  published  anew  a  rescript  of 
Marcus  Aurelius  declaring  the  exemption  of  {Mlricians  and 
of  the  higher  imperial  officers,  with  their  legitimate  descend- 
ants to  the  fourth  generation  ;'  and  also  a  dictum  of  Ul)>ian 
asserting  the  same  privilege  in  favor  of  dccurions,  or  local 
town  coitncillois,  and  their  children."  In  376,  Valentintan  w 


nibil  vuu  lomienioruiii  pnen  raluFruni."     {Ibid.  cap.  kvL)     Ample    ] 

deuili  may  Iw  found  in  F.uwblui,  Illn.  Kccla.  l.ii>.  v.  c.  I,  vt.  jg,  41, 

vtu.  poHim,  Lib.  Manyrum ;  and  in  Cypriun.  EpiM  X.  (EH.  Oaon.  16S1J. 

I  Tiiclu  Aniutl.  XV.  Ivl.  Ivti.  *  1..  10  (  6,  U>|;.  XLViii.  iviii. 

•  U  II.  Dig.  XLvm.  xvm.  (Llpiw.t 

•  CuiM.SCwL  tx.  ili.  (Diixiel.  el  Muint.) 
.'unit.  II  Cod.  IX,  di.  ■  [lii<l.  {  1. 
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obliged  to  renew  the  declaration  that  decurions  were  only 
liable  in  cases  of  majestatisy  and  in  399,  Arcadius  and  Hono- 
rius  found  it  necessary  to  explicitly  declare  that  the  privilege 
was  personal  and  not  official,  and  that  it  remained  to  them 
after  laying  down  thedecurionate.^  Theodosius  the  Great,  in 
385,  especially  directed  that  priests  should  not  be  subjected 
to  torture  in  giving  testimony,^  the  significance  of  which  is 
shown  by  the  fact  that  no  slave  could  be  admitted  into  holy 
orders. 

The  necessity  of  this  constant  renewal  of  the  law  is  indi- 
cated by  a  rescript  of  Valentinian,  in  369,  which  shows  that 
freemen  were  not  infrequently  tortured  in  contravention  of 
law;  but  that  torture  could  legally  be  indiscriminately  in- 
flicted by  any  tribunal  in  cases  of  treason,  and  that  in  other 
accusations  it  could  be  authorized  by  the  order  of  the  em- 
peror.' This  power  was  early  assumed  and  frequently  exer- 
cised. Though  Claudius  at  the  commencement  of  his  reign 
had  sworn  that  he  would  never  subject  a  freeman  to  the 
question,  yet  he  allowed  Messalina  and  Narcissus  to  admin- 
ister torture  indiscriminately,  not  only  to  free  citizens,  but 
even  to  knights  and  patricians.*  So  Domitian  tortured  a 
man  of  praetorian  rank  on  a  doubtful  charge  of  intrigue  with 
a  vestal  virgin,*  and  various  laws  were  promulgated  by  seve- 
ral emperors  directing  the  employment  of  torture  irrespective 
of  rank,  in  some  classes  of  accusations.  Thus,  in  217,  Cara- 
calla  authorized  it  in  cases  of  suspected  poisoning  by  women.' 
Constantine  decreed  that  unnatural  lusts  should  be  punished 
by  the  severest  torments,  without  regard  to  the  station  of  the 
offender.^  Constantius  persecuted  in  like  manner  sooth- 
sayers, sorcerers,  magicians,  diviners,  and  augurs,  who 
were  to  be  tortured  for  confession,  and  then  to  be  put  to 

'  Const.  16  Cod.  IX.  xli.  '  Const.  8  Cod.  I.  3. 

8  Const.  4  Cod.  IX.  viii. 

*  Dion.  Cass.  Roman.  Hist.  Lib.  LX.  (Ed.  1592,  p.  776.) 

•  Sucton.  Doinit.  cap.  viii.     To  Domitian  the  historian  also  ascribes  the 
invention  of  a  new  and  infamously  indecent  kind  of  torture  (Ibid.  cap.  x.), 

6  Const.  3  Cud.  IX.  xli.  '  Const.  31  Cod.  ix.  ix. 
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(Icmh  wiiii  every  refinement  of  snfTering.'  So,  Jtislininii, 
under  certain  circumstances,  ordered  torture  to  be  used  on 
parties  accused  of  adultery' — a  practice,  however,  which  was 
already  common  in  the  fourth  cenlury,  if  we  arc  lo  believe  ' 
the  story  related  by  St.  Jerome  of  a  miracle  occurring  in  a 
case  of  this  nature,*  The  power  thus  assumed  by  the  monarch 
could  evidently  be  limited  only  by  his  discretion  in  its 
exercise. 

One  important  safeguard,  however,  existed,  which,  if  pro- 
perly maintained,  must  have  greatly  lessened  the  fretjuencjr 
of  torture  as  applieil  lo  freemen.  In  bringing  an  accusation 
the  accuser  was  obliged  lo  inscribe  himself  formally,  and 
was  exposed  to  the  iex  talhmis  in  case  he  fnilcd  to  prove  the 
justice  of  the  charge.'  A  rescript  of  Conslanlinc,  in  314, 
decrees  that  in  cases  of  majeUatis.  as  the  accused  was  liable 
lo  the  severity  of  torture  without  limitation  of  rank,  so  the 
accuser  and  his  informers  were  to  be  tortured  when  ihey 
were  unable  to  make  good  their  accusation.*  This  enlight- 
ened legislation  was  preserved  by  Justinian,  and  must  have 
greatly  cooled  the  ardor  of  the  jiack  of  calumniators  and 
informers,  who,  from  thcdaysof  Sylla,  had  Iwren  encouraged 
and  petted  until  ihey  held  in  their  hands  the  life  of  almost 
every  citizen. 

In  alt  this  it  must  be  borne  in  mind  that  the  freeman  of  the 
Roman  law  was  k  Roman  citizen,  and  that,  prior  10  the  ex- 
tension of  citizenship  generally  to  the  subjects  of  the  Empire, 
there  was  an  enormous  class  dei)rivcd  of  the  proleclion,  such 
as  it  was.  of  the  traditional  exemption.  Thus  when,  in 
Jerusalem,  the  Jews  raised  a  tumult  and  accused  St.  Paul, 
without  specifying  his  offence,  the  tribune  forthwith  ordered 
"  that  he  should  be  examined  by  scourging,  that  he  might 
know  wherefore  they  cried  so  against  him;"  and  when  St. 


Con»l.  7  C«l.  IX.  riii.  •  Xnvell, 

Hteroa.  E|iiit.  1,  ad  Innoccoi. 
Oiml.  t7  Coil.  IX.  ii— ('oinl.  lO  Cod.  tx.  ilvl 
CuiuL  3  Cod.  IX.  Tin. 
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Paul  proclaimed  himself  a  Roman,  the  preparations  for  his 
torture  were  stopped  forthwith,  and  he  was  examined  by 
regular  judicial  process.*  The  value  of  this  privilege  is  fairly 
exemplified  by  the  envying  remark  of  the  tribune,  **  With  a 
great  sum  obtained  I  this  freedom.*' 

All  these  laws  relate  to  the  extortion  of  confessions  from 
the  accused.  In  turning  to  the  treatment  of  witnesses,  we 
find  that  even  with  them  torture  was  not  confined  to  the 
servile  condition.  With  slaves,  it  was  not  simply  a  conse- 
quence of  slavery,  but  a  mode  of  confirming  and  rendering 
admissible  the  testimony  of  those  whose  character  was  not 
sufficiently  known  to  give  their  evidence  credibility  without 
it.  Thus  a  legist  under  Constantine  states  that  gladiators 
and  others  of  similar  occupation  cannot  be  allowed  to  bear 
witness  without  torture;'  and,  in  the  same  spirit,  a  novel  of 
Justinian,  in  539,  directs  that  the  rod  shall  be  used  to  extract 
the  truth  from  unknown  persons  who  are  suspected  of  bear- 
ing false  witness  or  of  being  suborned.* 

It  may,  therefore,  readily  be  imagined  that  when  the  evi- 
dence of  slaves  was  required,  it  was  necessarily  accompanied 
by  the  application  of  torture.  Indeed,  Augustus  declared 
that  while  it  is  not  to  be  expressly  desired  in  trifling  matters, 
yet  in  weighty  and  capital  cases  the  torture  of  slaves  is  the 
most  efficacious  mode  of  ascertaining  the  truth.*  When  we 
consider  the  position  occupied  by  slavery  in  the  Roman 
world,  the  immense  proportion  of  bondmen  who  carried  on 
all  manner  of  mechanical  and  industrial  occupations  for  the 
benefit  of  their  owners,  and  who,  as  scribes,  teachers,  stew- 
ards, and  in  other  confidential  positions,  were  privy  to  almost 

»  Acts.  XXII.  24  sqq.  «  L.  21  J  2,  Dig.  XXII.  v. 

8  Novell,  xc.  cap.  i.  J  I. 

*  QuDcstiones  neque  semper  in  omni  causa  et  persona  desiderari  debcre 
arbltror;  et  cum  capitalia  et  atrociora  maleficia  non  aliter  explorari  ct  in- 
vestigari  possunt,  quam  per  servorum  qucestiones,  efficacissimas  esse  ad 
requirendam  verilalem  existimo  ct  habendas  censco. — L.  8,  Dig.  XLViii. 
xviii.  (Paulus). 


IS    ROME.,  3S3 

every  Iransaction  of  their  masters,  we  can  riMiiily  see  lliat 
scarce  any  suit  could  be  decided  without  involving  the  testi- 
mony of  slaves,  and  thus  requiring  the  npplitation  of  torture. 
It  was  not  even,  as  among  most  modern  nations,  restricted    , 
to  L'Timinal  cases,     Some  doubt,  indeed,  seems  al  one  time 
1  to   have  existed  as  to   its   propriety   in   civil  actions,   but    , 
I  Antoninus  Pius  decided  the  question  authoritatively  in  the 
[  affirmative,  and  this  became  a  settled  principle  of  Roman 
'  jurisprudence,  even  when  the  slaves  belonged  to  masters  who 
were  not  party  to  the  case  at  issue.' 

There  was  but  one  limitation  to  the  universal  liability  of 

slaves.     They  could  not  be  tortured  to  extract  testimony 

against    their   masters,  whether  in  civil  or  criminal  cases;' 

loiigh,  if  a  slave  had  been  purchased  by  a  litigant  to  gel  his 

testimony  out  of  court,  the  sale  was  pronounced  void,  the 

price  was  refunded,  and  the  slave  could  then  be  tonured.' 

This  limitation  arose  from  a  careful  regard  for  the  safety  of 

the  master,  and  not  from  any  feeling  of  humanity  towards 

the  slave.     So  great  a  respect,  indeed,  was  paid  to  the  rela- 

I  tionship  between  the  ma.stcr  and  his  slave  that  the  principle 

was  pushed  to  its  fullest  extent.     'Ilius  even  an  employer, 

who  was  not  the  owner  of  a  slave,  was  ])rotected  against  the 

I  testimony  of  the  latter.*     When  a  slave  was  held  in  common 

[  by  several  owners,  he  could  not  be  tortured  in  opposition  to 

[  any  of  them,  unless  one  were  accused  of  murdering  his 

I  partner.*    A  slave  could  not  be  tortured  in  a   prosecution 

[  against  the  father  or  mother  of  the  owner,  or  even  against 


■  L.  9,  I>ig.  XLVUT.  iivili.  (Matciinus.) 

■  L.  9  I  I,  Dig.  XLVULxviii.— L.  I  i  16,  Dig.  xi.viil.  xvii.  (Sn^enu) 
-L.  1  ]  IS,  Dlfr  XI.VIII.  nviii.  (Ulpinn.) 

■  Taali  Lib.  v.  Scnlt.  Tit.  xvl.  (  7. — 'Ilie  Munc  prini'ijilv  i>  Involvnl  in 
I  arcicrlp  afihe  Antoninet.— 'L.  I  {  14.  Dig.  xLViii.  xvii.  (Scveru«.) 

>  L,  1  {  7,  D'B.  XLViiI.  x>ii.  The  ■■xpmsiiia  "in  cspul  iloniini" 
I  ^ipUa  u  well  to  cUil  u  to  criminal  cams.  — lIuUi  lib.  v.  Scnlt.  Til. 
I  >••■  1  5- 

*  L.  3,  Dig.  xi.\iu.  xviii.— Cun&l.  13  Cod.  tx.  xll. 
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the  guardian,  except  in  cases  concerning  the  guardianship;' 
though  the  slave  of  a  husband  could  be  tortured  against  the 
wife.*  Even  the  tie  which  bound  the  freedman  to  his  patron 
was  sufficient  to  preserve  the  former  from  being  tortured 
against  the  latter;*  whence  we  may  assume  that,  in  other 
cases,  manumission  afforded  no  protection  from  the  rack  and 
scourge.  This  question,  however,  appears  doubtful.  The 
exemption  of  freed  men  would  seem  to  be  proved  by  the 
rescript  which  provides  that  inconvenient  testimony  should 
not  be  got  rid  of  by  manumitting  slaves  so  as  to  prevent 
their  being  subjected  to  torture  ;*  while,  on  the  other  hand, 
a  decision  of  Diocletian  directs  that,  in  cases  of  alleged 
fraudulent  wills,  the  slaves  and  even  the  freedmen  of  the 
heir  could  be  tortured  to  ascertain  the  truth.* 

This  policy  of  the  law  in  protectmg  masters  from  the  evi- 
dence of  their  tortured  slaves  varied  at  different  periods. 
From  an  expression  of  Tacitus,  it  would  seem  not  to  have 
been  part  of  the  original  jurisprudence  of  the  republic,  but 
to  have  arisen  from  a  special  decree  of  the  Senate.  In  the 
early  days  of  the  empire,  while  the  monarch  still  endeavored 
to  veil  his  irresponsible  power  under  the  forms  of  law,  and 
showed  his  reverence  for  ancient  rights  by  evading  them 
rather  than  by  boldly  subverting  them,  Tiberius,  in  prose- 
cuting Libo  and  Silanus,  caused  their  slaves  to  be  transferred 
to  the  public  prosecutor,  and  was  thus  able  to  gratify  his 
vengeance  legally  by  extorting  the  required  evidence.*  Sub- 
sequent emperors  were  not  reduced  to  these  subterfuges,  for 

»  L.  10  I  2,  Dig.  XLViii.  xviii. —  Const.  2  Cod.  ix.  xli.  (Sever,  et 
Antonin.  ann.  205). 

«  L.  I  I  II,  Dig.  XLVIII.  xvii. 

>  L.  I  §  9,  Dig.  XLVIII.  xvii 

<  L.  I  §  13,  Dig.  XLVIII.  xvii. — Pauli  Lib.  v.  Sentt.  Tit.  xvi.  §  9. 

*  Const.  10  Cod.  IX.  xli.   (Dioclet.  et  Maxim.) 

8  Tacit.  Annal.  ii.  30.  See  also  III.  67.  Somewhat  similar  in  spirit 
was  his  characteristic  device  for  eluding  the  law  which  prohibited  the  exe- 
cution of  virgins  (Sueton.  Tiber.  Ixi.). 
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tlie  principle  became  established  thai  in  cases  of  majestatis, 
even  as  the  freeman  was  liable  to  torture,  so  his  slaves  could 
be  loruircd  to  convict  him;'  and  as  if  to  show  how  iilteriy    , 
superfluous  was  the  cunning  of  Tiberius,  the  respect  towards    ■ 
Ihe  master  in  ordinary  affairs  was  carried  to  that  point  thai    , 
no  slave  could   be  tortured   against  a  former  owner  with    ' 
regard  to  matters  which  had  occurred  during  hisownership.' 
On  the  other  hand,  according  to  Ulpian,  Trajan  decided 
that  when  the  confession  of  a  guilty  slave  under  torture 
implicated  his  master,  the  evidence  could  be  used  against 
Ihe  master,  and  this,  again,  was  revoked  by  subsequent  con- 
sliluiions.'     Indeed,  it  became  a  settled  principle  of  law  to 
reject  all  incriminations  of  accomplices. 

Having  thus  broken  down  the  protection  of  the  citi^^cn 
against  the  evidence  of  his  slaves  in  accusations  of  treason, 
ii  was  not  difficult  to  extend  the  liability  to  other  sjiedal 
crimes.     Accordingly  we  find  that,  in  197,  Septimius  Se- 
venis  specified  adultery,  fraudulent  assessment,  and  crimes 
against  the  slate  as  cases  in  which  the  evidence  of  slaves 
against  their  masters  was  admissible.'      The  provision   re- 
specting Kdultery  was  repeated  by   Cnracalla  in   9t4,  and 
afterwards  by  Maximus,*  and  the  same  rule  was  also  held  to 
be  good  in  cases  of  incest.*     It  is  probable  that  this  increas- 
ing icndet)cy  alarmed  the  citizens  of  Rome,  and  thai  they 
clamored  for  a  restitution   of  their  immunities,  for,  when 
,   Tacitus  was  elected  emperor,  in  275,  he  endeavored  to  pro- 
I   pitiaie  public  favor  by  proposing  a  law  to  forbid  the  test)- 
I   mony  of  slaves  against  llicir  masters  except  in  cases  of  ma- 

>  Th<ii  principle  t*  Fmboilicd  \a  iniiuinerable  laws.     It  is  suRicicnT  \a 
I   refer  lu  Coiuil.  6  (  1,  7  {  1,  8  {  1,  Cod.  w.  vili. 

*  1^  18  {  6.  Di^,  XLvill.  ariii.  (Paulub.) 

*  U  t  I  IQ,  big.  XLVtli.  xviii.  (Ulpian.t 

*  Conu.  I  Cod.  IX.  all.  (Sever  ei  Anioiiin.) 

*  Cunttt.  J,  Jl  D>d.  IX.  ix,— L.  t?,  ni^.  XLvni.  xtiii.  (l^ipin 

*  U  S  Dig.  xmil.  xviiL  (M.rcian.) 
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jestatis}  No  trace  of  such  a  law,  however,  is  found  in  the 
imperial  jurisprudence,  and  the  collections  of  Justinian  show 
that  the  previous  regulations  were  in  full  force  in  the  sixth 
century. 

Yet  it  is  probable  that  the  progress  of  Christianity  pro- 
duced some  effect  in  mitigating  the  severity  of  legal  pro- 
cedure, and  in  shielding  the  unfortunate  slave  from  the 
cruelties  to  which  he  was  exposed.  Under  the  republic, 
while  the  authority  o{  Xkit  paterfamilias  was  still  unabridged, 
any  one  could  offer  his  slaves  to  the  torture  when  he  desired 
to  produce  their  evidence.  In  the  earlier  times,  this  was 
done  by  the  owner  himself  in  the  presence  of  the  family, 
and  the  testimony  thus  extorted  was  carefully  taken  down  to 
be  duly  produced  in  court ;  but  subsequently  the  proceeding 
was  conducted  by  public  officers — the  quaestors  and  trium- 
viri capitales.'  How  great  was  the  change  effected  is  seen 
by  the  declaration  of  Diocletian,  in  286,  that  masters  were 
not  permitted  to  bring  forward  their  own  slaves  to  be  tor- 
tured for  evidence  in  cases  wherein  they  were  personally  in- 
terested.' This  would  necessarily  reduce  the  production  of 
slave  testimony,  save  in  accusations  of  majestatis  and  other 
excepted  crimes,  to  cases  in  which  the  slaves  of  third  parties 
were  desired  as  witnesses  ;  and  even  in  these,  the  frequency 
of  its  employment  must  have  been  greatly  reduced  by  the 
rule  which  bound  the  party  calling  for  it  to  deposit  in  ad- 
vance the  price  of  the  slave,  as  estimated  by  the  owner,  to 
remunerate  the  latter  for  his  death,  or  for  his  diminished 
value  if  he  were  maimed  or  crippled  for  life.*  When  the 
slave  himself  was  arraigned  upon  a  false  accusation  and  tor- 
tured, an  old  law  provided  that  the  master  should  receive 

*  Fl.  Vopisc.  Tacit,  cap.  ix. 

^  Du  Boys,  Hist,  du  Droit  Crim.  des  Peiip.  Anciens.  pp.  297,  331,  332. 

*  Const.  7  Cod.  IX.  xli.  (Dioclct.  et  Maxim.). 

«  Pouli  Lib.  V.  Sentt.  Tit.  xvi.   \  3.— See  also  LI.  6,  13  Dig.  Xi.viii. 
xviii. 
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I  double  the  loss  or  damage  siisUinet! ;'  ami  in  3S3,  Valenti- 
i  [he  Younger  weni  so  far  as  lo  decree  that  those  who 
Bccusecl  slaves  of  capital  crimes  should  inscribe  ihemselves, 
a  the  case  of  freemen,  and  should  be  subjected  to  the  /fx 
la/ionis  if  they  failed  to  sustain  the  charge.'  This  was  an 
1  immense  step  towards  equalizing  the  legal  condition  of  the 
I  bondman  and  his  master.  It  was  apparently  in  advance  of 
[  public  opinion,  for  the  law  is  not  reproduced  in  the  compila- 
I  ttons  of  Justinian,  and  probably  soon  was  disregarded. 


There  were  some  general  limiLitions  imposed  on  ihc  ap- 
f  pllcution  of  torture,  but  they  were  harilly  such  as  tn  prevent 
!  its  abuse  at  the  hands  of  cruel  or  unscrupulous  judges.     An- 
toninus Pius  scl  an  cxatnple,  which  modern  jurists  might  welt 
have  imitated,  when  he  directed  that  no  one  should  be  tor- 
tured after  confession  to  implicate  others ;'  and  a  rescript  of 
the  same  enlightened  emperor  fixes  at  fourteen  the  minimum 
I  limit  of  age  liable  to  torture,  except  in  cases  of  majeslatis, 
L  when,  as  we  have  seen,  the  law  sjjared  no  one,  fur  In  the 
I  imperial  jurisprudence  the  safety  of  the  monarch  oveiro<le 
I  all  other  considerations.'    Women  were  spared  during  preg- 
I  nancy.*    Moderation  was  enjoined  upon  the  judges,  who  were 
I  to  inflict  only  such  torture  as  the  occasion  rendered  necessary, 
I  and  were  not  to  proceed  further  at  the  will  of  the  accuser.* 
\  No  one  was  to  be  tortured  without  the  inscription  of  a  formal 
usee,  who  rcndcfcd  himself  liable  lo  the  iex  lalitmis,  un- 
I  less  there  were  violent  suspicions  to  justify  it ;'  and  Adrian 
1  reminded  his  ntagisirates  that  it  should  be  used  for  the  in- 


■  Coiut.  G  Cotl.  IX.  xlvi.     Thb  proviilon  of  the  U.  Julia  appcan 
■CD  rcvivcil  \rj  DiiiclctnD. 

*  Lib.  IX.  Cod.  Thcod.  i.  14. 

*  L.  16  1  >.  I)<E-  XLvm.  >Tikl.  {Mndoditi.) 

*  L.  10  Dig.  XLViii.  ivlil.  (ArouL] 
»  L.  3  Die-  XLVttl.  lU,  (Ulpbut.) 

■  U  to  i  J.  Dig  XLVIII.  »viii, 
'  L.  aa  Dig.  xi-ntt.  anii. 
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vestigation  of  truth,  and  not  for  the  infliction  of  punishment.* 
Adrian  further  directed,  in  the  same  spirit,  that  the  torture 
of  slave  witnesses  should  only  be  resorted  to  when  the  ac  • 
cused  was  so  nearly  convicted  that  it  alone  was  required  to 
confirm  his  guilt.*  Diocletian  ordered  that  proceedings 
should  never  be  commenced  with  torture,  but  that  it  might 
be  employed  when  requisite  to  complete  the  proof,  if  other 
evidence  afforded  rational  belief  in  the  guilt  of  the  accused.* 
What  was  the  exact  value  set  upon  evidence  procured  by 
torture  it  would  be  difficult  at  this  day  to  determine.  We 
have  seen  above  that  Augustus  pronounced  it  the  best  form 
of  proof,  but  other  legislators  and  jurists  thought  differently. 
Modestinus  affirms  that  it  is  only  to  be  believed  when  there 
is  no  other  mode  of  ascertaining  the  truth.*  Adrian  cautions 
his  judges  not  to  trust  to  the  torture  of  a  single  slave,  but  to 
examine  all  cases  by  the  light  of  reason  and  argument.*  Ac- 
cording to  Ulpian,  the  imperial  constitutions  provided  that 
it  was  not  always  to  be  received  nor  always  rejected  ;  in  his 
own  opinion  it  was  unsafe,  dangerous,  and  deceptive,  for  some 
men  were  so  resolute  that  they  would  bear  the  extremity  of 
torment  without  yielding,  while  others  were  so  timid  that 
through  fear  they  would  at  once  inculpate  the  innocent.* 
From  the  manner  in  which  Cicero  alternately  praises  and 
discredits  it,  we  can  safely  assume  that  lawyers  were  in  the 
habit  of  treating  it,  not  on  any  general  principle,  but  accord- 
ing as  it  might  affect  their  client  in  any  particular  case  ;  and 
Quintilian  remarks  that  it  was  frequently  objected  to  on  the 
ground  that  under  it  one  man's  constancy  makes  falsehood 
easy  to  him,  while  another's  weakness  renders   falsehood 

*  L.  21  Dig.  xi.viii.  xviii. 

•  L.  I  g  I,  Dig.  XLViii.  xviii.   (Ulpian.) 

'  Const.  8  Cod.  ix.  xli.  (Dioclet  ct  Maxim.) 

«  L.  7,  Dig.  XX.  V.  6  L.  I  g  4,  Dig.  XLVIII.  xviii.   (Ulpian  ) 

6  L.  I  §  23,  Dig  XLVIII.   xviii. — Res  est  fragilis  ct  periculosa  ct  quae 
veritalem  fallat. 
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necessary.'  That  these  views  were  shared  by  the  piihlic 
would  ap[<ear  from  the  often  quoted  maxim  of  Pubiiiis  Syrus 
— "  Etiam  inuocentes  cogit  mentirt  dolor" — and  from  Vale- 
rius Maximtis,  who  devotes  his  chajiter  "  De  Qua^stioniUis" 
to  three  cases  in  which  it  was  erroneously  either  trusted  or 
distrusted.  A  slave  of  M.  Agrius  was  accused  of  the  tnurtlcr 
of  Alexander,  a  slave  of  C  Faniiius.  Agrius  tortured  hiin, 
and,  on  his  confessing  the  crime,  handed  him  over  to  Fan- 
niiis,  who  put  liim  10  death.  Shortly  afterwards,  the  missing 
»lavc  returned  home.  This  same  Alexander  was  made  of 
Sterner  stuff,  for  when  he  was  subsequently  suspctled  of  be- 
ing privy  to  the  murder  of  C,  Flavius,  a  Roman  knight,  he 
waa  tortured  six  times  and  |>cr;istently  denied  his  giidt,  though 
he  subsequently  confessed  it  and  was  duly  crucified.'  A 
somewhat  similar  case  gave  Apollonius  of  Tyana  an  oppor- 
,ttmity  uf  displaying  his  supernatural  power.  Meeting  in 
Alexandria  twelve  convicts  on  their  way  to  execution  as  rob- 
bers, he  pronounced  one  of  them  to  be  innocent,  and  asked 
the  executioners  to  reserve  hira  to  the  bst,  and,  moreover, 
delayed  them  by  his  conversation.  After  eight  had  been 
beheaded,  a  messenger  came  in  hot  haste  to  announce  that 
Phanion,  the  one  selected  by  Apollonius,  was  innocent, 
though  he  had  accused  himself  to  avoid  tlic  torture.'  A 
|Curiou!i  instance,  moreover,  of  the  Ittdc  real  weight  attached 
lo  such  evidence  is  furnished  by  the  case  of  Fulvius  FUccus, 
in  which  the  whole  <iuestion  turned  upon  the  evidence  of  his 
slave  Philip.  This  man  was  actually  tortured  eight  times. 
And  refused  through  it  all  to  criminate  his  nuster,  who  was 
Bevertbeless  condemned.*  The  same  conclusion  is  to  be 
irawn  from  the  8tory  told  by  St.  Jerome  of  a  woman  of 

■  AIlcri  Kvpc  etiam  ctiuiiu  UUx  dlccnill,  qaml  aliui  {uikntEa  lavWe 
Inenilwium  facint,  aliit  inliniiitu  ncccManum. — M.  F.  Quintil.  Insi.  OnX. 

■  V*l.  MBiial  Ltti.  viit.  c  iv. 

■  Phlloflrali  ril.  Apolloii.  vti.  uir. 
*  Val«r.  Maxim.  LJIi.  Vlll.  t.  iv. 
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Vercelli  repeatedly  tortured  on  an  accusation  of  adultery, 
and  finally  condemned  to  death  in  spite  of  her  constancy  in 
asserting  her  innocence,  the  only  evidence  against  her  being 
that  of  her  presumed  accomplice,  extorted  under  torment.* 
Quintus  Curtius  probably  reflects  the  popular  feeling  on  the 
subject,  in  his  pathetic  narrative  of  the  torture  of  Philotas  on 
a  charge  of  conspiracy  against  Alexander.  After  enduring 
in  silence  the  extremity  of  hideous  torment,  he  promised  to 
confess  if  it  were  stopped,  and  when  the  torturers  were  re- 
moved he  addressed  his  brother-in-law  Craterus,  who  was 
conducting  the  investigation  :  **  Tell  me  what  you  wish  me 
to  say."  Curtius  adds  that  no  one  knew  whether  or  not  to 
believe  his  final  confession,  for  torture  is  as  apt  to  bring  forth 
lies  as  truth.* 

From  the  instances  given  by  Valerius  Maximus,  it  may  be 
inferred  that  there  was  no  limit  set  upon  the  application  of 
torture.  The  extent  to  which  it  might  be  carried  appears  to 
have  rested  with  the  discretion  of  the  tribunals,  for,  with  the 
exception  of  the  general  injunctions  of  moderation  alluded  to 
above,  no  instructions  for  its  administration  are  to  be  found 
in  the  Roman  laws  which  have  been  preserved  to  us",  unless 
it  be  the  rule  that  when  several  persons  were  accused  as  ac- 
complices, the  judges  were  directed  to  commence  with  the 
youngest  and  weakest.'* 

Since  the  time  of  Sigonius,  much  antiquarian  research  has 
been  directed  to  investigating  the  various  forms  of  torture 
employed  by  the  Romans.  They  illustrate  no  principles, 
however,  and  it  is  sufficient  to  enumerate  the  rack,  the  scourge, 
fire  in  its  various  forms,  and  hooks  for  tearing  the  flesh,  as 
the  modes  generally  authorized  by  law.  The  Christian  his- 
torians, in  their  narratives  of  the  fearful  persecutions  to  which 
their  religion  was  exposed,  give  us  a  more  extended  idea  of 

*  Hieron.  Epist.  I.  ad  Innocentium. 

*  Q.  Curt.  Ruf.  Hist.  vi.  xi.  Anceps  conjectura  est  quoniam  et  vera 
confc^sis  et  falsa  dicentibus  idem  dolorls  finis  ostenditur. 

>  Pauli  Lib.  v.  Sentt.  Tit.  xiv.  |  2. — L.  i8  Dig.  xi.viii.  xviii. 
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the  resoiirres  of  llie  Roman  loriiire  chamber.     Thus  Priidcn- 

I  tills,  in  his  descrijition  of  the  martyrdom  of  St.  Vinccnl,  al- 

I    huJes  to  a  number  of  varieties,  among  which  we  recognize 

some  that  became  widely  used  in  after  times,  showing  that 

little  wa?  left  for  modern  ingenuity  to  invent.' 

1  have  dealt  thus  at  length  on  the  details  of  the  Roman  law 
of  torture  because,  as  will  be  seen  hereafter,  it  was  the  basis 
of  all  modern  legislation  on  the  subject,  and  has  left  its  im- 
press on  (he  far  less  humane  administration  of  criminal  justice 
in  Europe  almost  to  our  own  day.  Yet  at  first  it  seemed 
destined  to  disapiwar  utterly  from  human  sight  with  the 
downfall  of  the  Roman  power, 

THE  BARB  ARIA  MS. 

ill  turning  from  the  nicely  poised  and  elaborate  provisions 
of  the  Imperial  laws  to  the  crude  jurisprudence  of  the  Barba- 
rian hordes  who  gradually  inherited  the  crumbling  remains 
of  the  Eni])ire  of  the  Wt-st,  we  enter  into  social  and  political 
conditions  so  different  lh:it  we  are  naturally  led  to  expect  a 
corresponding  contrast  in  every  detail  of  legislation.     For 
the  cringing  suppliant  of  the  audience  chamber,  abjectly 
prostrating  himself  before  a  monarch  who  combines  in  his 
own  person  every  legislative  and  executive  function,  we  have 
the  freeman  of  the  German  forests,  who  sits  in  council  with 
his  chief,  who  frames  the  laws  which  both  are  bound  to  re- 
spect, and  who  pays  to  that  chief  only  the  amount  of  obedi- 
ence which  sujwrior  vigor  and  intellect  may  be  able  to  en- 
force.    The  structure  of  such  a  society  is  fairly  illustrated  by 
ic  incident  which  Gregory  of  Tours  selects  to  prove  the 
ingly  [[ualities  of  Clovid.     During  his  conquest  of  Gaul,  and 
efore  hix  conversion,  his  wild  followen  pillaged  the  churches 
ith  little  ceremony.     A  bishop,  whose  cathetlral  had  suffered 
irgcly,  sent  to  the  king  to  request  that  a  certain  vase  of 


'   Aiircl.  Pniilml.  dc  Vinrenl.  Hymn.  v. 
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usual  size  and  beauty  might  be  restored  to  him.  Clovis  could 
only  promise  that  if  the  messenger  would  accompany  him  to 
Soissons,  where  the  spoils  were  to  be  divided,  and  if  the  vase 
should  chance  to  fall  to  his  share,  it  should  be  restored.  When 
the  time  came  for  allotting  the  plunder,  he  addressed  his  men, 
requesting  as  a  special  favor  that  the  vase  might  be  given  to 
him  before  the  division,  but  a  sturdy  soldier,  brandishing  his 
axe,  dashed  it  against  the  coveted  article,  exclaiming,  **  Thou 
shalt  lake  nothing  but  what  the  lot  assigns  to  thee.**  For  a 
year,  Clovis  dissembled  his  resentment  at  this  rebuff,  but  at 
length,  when  opportunity  offered,  he  was  prompt  to  gratify 
it.  While  reviewing  and  inspecting  his  troops,  he  took  oc- 
casion to  bitterly  reproach  the  uncourtly  Frank  with  the  con- 
dition of  his  weapons,  which  he  pronounced  unserviceable. 
The  battle-axe  excited  his  especial  displeasure.  He  threw  it 
angrily  to  the  ground,  and  as  the  owner  stooped  to  pick  it 
up,  Clovis  drove  his  own  into  the  soldier*s  head,  with  the 
remark,  **  It  was  thus  you  served  the  vase  at  Soissons.**^ 

This  personal  independence  of  the  freeman  is  one  of  the  dis- 
tinguishing characteristics  of  all  the  primitive  Teutonic  insti- 
tutions. Corporal  punishments  for  him  were  unknown  to  the 
laws.  The  principal  resource  for  the  repression  of  crime  was 
by  giving  free  scope  to  the  vengeance  of  the  injured  party, 
and  by  providing  fixed  rates  of  composition  by  which  he 
could  be  bought  off.  As  the  criminal  could  defend  himself 
with  the  sword  against  thtfaida  or  feud  of  his  adversary,  or 
could  compound  for  his  guilt  with  money,  the  suggestion  of 
torturing  him  to  extort  a  confession  would  seem  an  absurd 
violation  of  all  his  rights.  Crimes  were  regarded  solely  as 
injuries  to  individuals,  and  the  idea  that  society  at  large  was 
interested  in  their  discovery,  punishment,  and  prevention, 
was  entirely  too  abstract  to  have  any  influence  on  the  legis- 
lation of  so  barbarous  an  age. 

Accordingly,  the  codes  of  the  Feini,  the  Ripuarians,  the 

*  Greg.  Turon.  Hist.  Franc.  Lib.  il.  c.  xxvii. 
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L  Alamanni,  the  .^ngli  and  Weiiiii,  the  Frisians,  ihe  Saxons, 

I  and  the  Lombards  contain  no  allusion  to  the  ein|>loynient  oT 

I  torture  under  any  circnmsianccs ;  and  such  few  directions 
s  use  as  occur  in  the  laws  of  the  Salien  Franks,  of  the 

'  Biirgundians,  and  of  tlie  fiaioarians,  do  not  conflict  with  the 
general  principle. 

The  personal  inviolahiiily  which  shieldcil  the  freeman  cast 

[  no  protection  over  the  slave.  He  was  merely  a  piece  of  pro- 
perty, and  if  he  were  suspected  of  a  crime,  the  readiest  and 

'  speediest  way  to  convict  him  was  naturally  adopted.  His 
deni.il  could  not  be  received  as  aaiisfaciory,  and  the  ma- 
chinery of  sacramental  ptirgation  or  the  judicial  duel  was  not 
for  him.  If  he  were  charged  with  a  theft  at  home,  his  master 
would  undoubtedly  tic  him  up  and  flog  him  imtil  he  con- 
fessed, and  if  ihc  offence  were  commillcd  ag.iinst  a  third 
party,  the  same  process  would  necessarily  be  adopted  by  the 
court.  Barbarian  logic  could  arrive  at  no  other  mode  of 
discovering  and  repressing  crime  among  the  friendless  and 
unprotected,  whose  jwsilion  seemed  to  absolve  them  from 

>  all  moral  responsibility. 

The  little  that  we  know  of  the  institutions  of  (he  ancient 

I  Gauls  presents  us  with  an  ilbntration  of  the  same  principle 
developed  in  a  somewhat  different  direction.     Cfcsar  stales 

1  that,  when  a  man  of  rank  died,  his  relatives  assembled  and 
iligalC'd  the  circumstances  of  his  death.  If  suspicion 
alighted  upon  his  wives,  they  were  tortured  like  slaves,  and 
if  found  guilty  they  were  executed  with  all  the  refinements 
of  torment.' 

In  accordance  with  this  tendency  of  legislation,  therefore, 

we  tind  thai  among  the  Barbarians  the  legal  regulations  for 

the  torture  of  slaves  are  intended  to  protect  the  interests  of 

the  owner  alone.     When  a  slave  was  accused  of  c 

.  master,  indeed,  could  not  refuse  to  hand  hira  over  to  the 

I  torturer,  unless  he  were  willing   to   pay  for  him  the   full 

>  Ue  Bell.  Gall.  vL  xu. 
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wergild  oi  a  freeman,  and  if  the  slave  confessed  under  the 
torture,  the  master  had  no  claim  for  compensation  arising 
either  from  the  punishment  or  crippling  of  his  bondman.^ 
When,  however,  the  slave  could  not  be  forced  to  confess  and 
was  acquitted,  the  owner  had  a  claim  for  damages,  though 
no  compensation  was  made  to  the  unfortunate  sufferer  him- 
self.    The  original  law  of  the  Burgundians,  promulgated  in 
471,  is  the  earliest  of  the  Teutonic  codes  extant,  and  in  that 
we  find  that  the  accuser  who  failed  to  extract  a  confession 
was  obliged  to  give  to  the  owner  another  slave,  or  to  pay 
his   value.'    The   Baioarian   law  is  equally   careful  of  the 
rights  of  ownership,  but  seems  in  addition  to  attach  some 
criminality  to  the  excess  of  torture  by  the  further  provision 
that,  if  the  slave  die  under  the  torment  without  confession, 
the  prosecutor  shall   pay  to  the  owner  two  slaves  of  like 
value,  and  if  unable  to  do  so,  that  he  shall  himself  be  de- 
livered up  as  a  slave.'     The  Salic  law,  on  the  other  hand, 
only  guards  the  interests  of  the  owner  by  limiting  the  torture 
to  120  blows  with  a  rod  of  the  thickness  of  the  little  finger. 
If  this  does  not  extort  a  confession,  and  the  accuser  is  still 
unsatisfied,  he  can  deposit  with  the  owner  the  value  of  the 
slave,  and  then  proceed  to  torture  him  at  his  own  risk  and 
pleasure.  * 

*  These  provisions  are  specified  only  in  the  Salic  Law  (First  Text  of 
Pardcssus,  Tit.  XL.  \\  6,  7,  8,  9,  10. — L.  Emend.  Tit.  XLii.  W  8,  9,  10, 
II,  12,  13),  but  they  were  doubtless  embodied  in  the  practice  of  the  other 
tril>es. 

*  L.  Burgund.  Tit.  vii. — The  other  allusions  to  torture  in  this  code. 
Tit.  XXXIX.  W  I,  2,  and  Tit.  Lxxvii.  \\  i,  2,  also  refer  only  to  slaves, 
colonic  and  orii^inarii.  Persons  suspected  of  being  fugitive  slaves  were 
always  tortured  to  ascertain  the  fact,  which  is  in  direct  contradiction  to  the 
priiicij^les  of  the  Roman  law. 

3  L.  Baioar.  Tit.  vili.  c.  xviii.  J  J  1,2,  3. 

«  L.  Salic.  First  Text,  Tit.  XL.  \\  i,  2,  3,  4.— L.  Emend.  Tit.  XLii.  g| 
I,  2,  3,  4,  5. — In  a  treaty  between  Childclx'rt  and  Clotair,  about  the  year 
593,  there  is,  however,  a  clause  which  would  appear  to  indicate  that  in 
doubtful  cases  slaves  were  subjected,  not  to  torture,  but  to  the  ordeal  of 
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It  will  lie  observed  Ihat  all  these  regulations  provide 
merely  for  extracting  tonfeHsioiis  from  accused  slaves,  and 
not  testimony  from  witnesses.  Indeed,  the  system  uf  evi- 
dence adopted  by  all  the  Uarbnrian  laws  Tor  Trecmen  was  of 
so  different  a  chnracler,  that  no  thought  seems  to  have  been 
enicnained  of  procuring  proof  by  the  torture  of  whncsRcs. 
The  only  allusion,  indeed,  to  such  a  possibility  shows  how 
Utterly  repugnant  it  was  to  the  Barbarian  modes  of  thought. 
In  some  MS^.  of  the  SalJi;  law  there  occurs  the  incidental 
remark  th^t  when  a  slave  accused  is  under  the  torture,  if 
his  confession  implicates  his  master,  the  charge  is  not  to  be 
believed.' 

Such  was  the  primitive  legislation  of  the  Barbarians,  but 
though  in  principle  it  was  long  retained,  in  practice  it  was 
speedily  disregarded  by  those  whom  irresponsible  power 
elevated  above  the  law.  The  Roman  populations  of  the 
conquered  territories  were  universally  allowed  to  live  under 
their  old  institutions ;  in  fact,  law  everywhere  was  personal 
and  not  territorial,  every  race  and  tribe,  however  intermin- 
gled on  the  same  soil,  being  siibjecied  to  its  own  system  of 
jurisprudcnre.  The  summary  process  of  extracting  con- 
fessions and  testimony  which  the  Roman  practice  thus  daily 
brought  under  the  notice  of  the  Barbarians  could  not  but  be 
attractive  to  their  violent  and  untutored  passions.  Their 
political  s^tem  was  too  loose  and  undefined  to  maintain  the 
(rccdom  of  the  Sicambrian  forests  in  the  wealthy  plains  of 
Gaul|  and  the  monarch,  who,  beyond  the  Rhine,  had  scarce 


"  Si  'wrrui  in  FDrtn  Eucrii  incn1i>i|u*,  rtrgulraiur  ■  ilinnhm  ui  id 

Ivlltiiiii  jioctci  ipMim  ill  malluia  [incicntci,    £t  (i  dul>ii'^  ui.  ad  witcio 

IponMur."  (I'Bi.1.  pro  Tenure  Paci»  caji.  v,— Bklui  )     Thii  wan  jinjlialilr 

only  •  itrmpanrf  inicmuional  rvgulaiiun  lo  prerent  frontiarr  quaireb  ind 

Thai  it  h>il  nn  pomancni  fbree  o(  law  %%  evident  from  the 

BRienlJuD  of  Ibe  imKrdurca  »f  Icrlora  in  all  the  l*>U  of  the  Salic  I«w,  In- 

hiirinit  ihe  icTiilan  \>j  CIurleniBene. 

■  Fiirtl  Tot.  Tit.  XI.  1  4.— MS.   Miwattct.  T)l.  XL.  1  j.— I..   ElM 
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been  more  than  a  military  chief,  speedily  became  a  despot, 
whose  power  over  those  immediately  around  him  was  limited 
only  by  the  fear  of  assassination,  and  over  his  more  distant 
subjects  by  the  facility  of  revolution. 

When  all  thus  was  violence,  and  the  law  of  the  strongest 
was  scarcely  tempered  by  written  codes,  it  is  easy  to  imagine 
that  the  personal  inviolability  of  the  freemen  speedily  ceased 
to  guarantee  protection.  Even  amid  the  wild  tribes  which 
remained  free  from  the  corruptions  of  civilization  the  idea  of 
torturing  for  confession  the  friendless  and  unprotected  was 
not  unfamiliar,  and  in  the  Elder  Eddawe  find  King  GeirrOd 
using  the  torment  of  fire  for  eight  days  on  Odin,  who  visits 
him  in  disguise  for  the  purpose  of  testing  his  hospitality.* 
Among  the  Gallic  Franks,  therefore,  it  need  not  surprise  us 
to  see  irresponsible  power  readily  grasping  at  such  means  to 
gratify  hate  or  aj:nbition.  In  the  long  and  deadly  struggle 
between  Fredegonda  and  Brunhilda,  for  example,  the  fierce 
passions  of  the  adversaries  led  them  to  employ  without 
scruple  the  most  cruel  tortures  in  the  endeavor  to  fathom 
each  other's  plots.'  A  single  case  may  be  worth  recounting 
to  show  how  completely  torture  had  become  a  matter  of 
course  as  the  first  resource  in  the  investigation  of  doubtful 
questions.  When  Leudastes,  about  the  year  580,  desired  to 
ruin  the  pious  Bishop  Gregory  of  Tours,  he  accused  him  to 
Chilperic  I.  of  slandering  the  fair  fame  of  Queen  Frede- 
gonda, and  suggested  that  full  proof  for  condemnation  could 
be  had  by  torturing  Plato  and  Gallienus,  friends  of  the 
bishop.  He  evidently  felt  that  nothing  further  was  required 
to  substantiate  the  charge,  nor  does  Gregory  himself,  in 
narrating  the  affair,  seem  to  think  that  there  was  anything 
irregular    in   the   proposition.     Gallienus   and   Plato   were 

'  Grimnismal,  Thorpe's  Sajmiind's  Edda,  I.  20. 

*  Greg.  Tuion.  Hist.  Franc.  Lib.  vii.  c.  xx.;  Lib.  viii.  cap.  xxxi. 
Also,  Lib.  V.  cap.  xxxvii. — Aimoin.  Lib.  ill.  c.  xxx.  xlii.  li.  Ixiv.  Ixvii. — 
Flodoard.  Hist.  Remens.  Lib.  ii.  c.  ii. — Greg.  Turon.  Miraculorum  Lib. 
1.  cap.  73. 
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Then 


I  scizeil,  iiut  from  some  cause  were  discharged  ii 

la  cenain    RiculTiis,  an    acconi|ilice  of   Leudasles,   was   rc- 

I  preached   fgr  his  wickedness  by  a  man   named  Modcsins, 

wliercupon  he  accused  Modesius  lo  Fredegonda,  who 
I  promptly  caused  the  unhappy  wretch  to  be  severely  tortured 
B-without  detracting  any  information  from  him,  and  he  was 
I  imprisoned  until  released  by  the  miraculous  aid  of  St.  Me- 
Idard.  Finally,  Gregory  cleared  himself  canonically  of  the 
I  imputation,  and  ihc  tables  were  lurncd.  Leudasles  sought 
liafcty  in  flight.  Rlculfiis  was  not  so  fortunate.  Gregory 
1  begged  his  life,  but  could  not  save  him  from  being  lorcured 
I  for  confession.  For  six  hours  the  wretched  man  was  hung 
vith  his  hands  tied  behind  his  back,  after  which,  stretched 
I  Upon  the  rack,  he  was  beaten  with  clubs,  rods,  and  thongs, 
I  by  as  many  as  could  gel  at  him,  until,  as  Gregory  naively 
[  remarks,  no  piece  of  iron  could  have  borne  it.  At  last, 
1  nearly  dead,  his  resolution  gave  way,  and  he  confessed 
I  the  whole  plot  by  which  it  had  been  proposed  to  get  rid  of 
|iChil|K:ric  and  Fredegonda,  and  la  place  Clovis  on  the 
■  throne.'  Now,  Plato,  Gallienus,  and  Modesius  were  prob- 
l<«bly  of  Gallo-Roman  origin,  but  Riculfus  was  evidently  of 
f  Teutonic  stock;  moreover,  he  was  a  pricsl,  and    I'lalo  an 

larchde^con,  and  ihe  whole  transaction  shows  that  Roman 
V  and  Frankish  law  were  of  little  avail  against  the  unbri- 
tdlcd  passions  of  the  Merovingian. 


Of  all  ihc  Barbarian  tribes,  none  showed  themselves  so 
Itmcnabic  to  the  influences  of  Roman  civilization  as  the 
LCoths.  Tlicir  comparatively  settled  habits,  their  early  con- 
kvcrsian  to  t'hiistianity,  and  tlicir  position  as  allies  of  the 
fCmpirc  long  before  Ibcy  became  its  conquerors,  rendered 
Bhem  fAr  less  savage  under  Alaric  than  were  the  Franks  in 


'  GK];or.  Tuioa.  tliil.  franc.  Lib,  v 


.  xUx. 
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the  time  of  Clovis.  The  permanent  occupation  of  Septima- 
nia  and  Catalonia  by  the  Wisigoths,  also,  took  place  at  a 
period  when  Rome  was  not  as  yet  utterly  sunk,  and  when  the 
power  of  her  name  still  possessed  something  of  its  ancient 
influence,  which  could  not  but  modify  the  institutions  of  the 
new-comers  as  they  strove  to  adapt  their  primitive  customs 
to  the  altered  circumstances  under  which  they  found  them- 
selves. It  is  not  to  be  wondered  at,  therefore,  if  their  laws 
reflect  a  condition  of  higher  civilization  than  those  of  kindred 
races,  and  if  the  Roman  jurisprudence  has  left  in  them  traces 
of  the  appreciation  of  that  wonderful  work  of  the  human 
intellect  which  the  Goths  were  sufficiently  enlightened  to 
entertain. 

The  Ostrogoths,  allowing  for  the  short  duration  of  their 
nationality,  were  even  more  exposed  to  the  influences  of 
Rome.  Their  leader,  Theodoric,  had  been  educated  in 
Constantmople,  and  was  fully  as  much  a  Roman  as  many  of 
the  Barbarian  soldiers  who  had  risen  to  high  station  under 
the  emperors,  or  even  to  the  throne  itself.  All  his  efibrts 
were  directed  to  harmonizing  the  institutions  of  his  different 
subjects,  and  he  was  too  sagacious  not  to  see  the  manifest 
superiority  of  the  Roman  polity. 

His  kingdom  was  too  evanescent  to  consolidate  and  perfect 
its  institutions  or  to  accumulate  any  extended  body  of  juris- 
prudence. What  little  exists,  however,  manifests  a  compro- 
mise between  the  spirit  of  the  Barbarian  tribes  of  the  period 
and  that  of  the  conquered  mistress  of  the  world.  The  Edict 
of  Theodoric  does  not  allude  to  the  torture  of  freemen,  and 
it  is  probable  that  the  free  Ostrogoth  could  not  legally  be 
subjected  to  it.  With  respect  to  slaves,  its  provisions  seem 
mainly  borrowed  from  the  Roman  law.  No  slave  could  be 
tortured  against  a  third  party  for  evidence  unless  the  informer 
or  accuser  was  prepared  to  indemnify  the  owner  at  his  own 
valuation  of  the  slave.  No  slave  could  be  tortured  against 
his  master,  but  the  purchase  of  a  slave  to  render  his  testimony 
illegal  was  pronounced  null  and  void ;  the  purchase  money 
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liirneil,  and  the  slave  w.is  tortured.     The  imTnunity  of 
K^eedmcn  is  likewise  shown  by  the  cancelling  of  any  manu- 
Pinission  conferred  for  the  purpose  of  preveniing  torture  for 
•evidence.'     Theodoric,  however,  allowed  his  Roman  sub- 
lets 10  be  governed  by  their  ancient  laws,  and  he  ajiparenlly 
ad  no  te  I  III  g  nance  to  the  use  of  torture  when  it  could  li^gally 
libe  inflicted.     Thus  he  seems  particularly  anxious  to  ferret 
^tt  and  punish  sorcerers,  and  in  writing  to  the  Prefect  and 
of  Rome  he  urges  them  (o  apprehend  certain  suspected 
lartics.  and  try  ihera  by  the  regular  legal  process,  which,  as 
e  havesccn,  by  the  edicts  of  Constant  ills  and  his  successors, 
as  particularly  severe  in  enjoining  torture  in  such  coses, 
!l)olh  as  a  means  of  investigation  and  of  punishment.* 

On  the  other  hand,  the  Wisipoths  founded  a  permanent 
Istnte,  and  as  they  were  the  only  race  whose  use  of  torture 
^was  uninterrupted  from   the  period  of  their  settlement  until 
■modern  times,  and  as  their  legislation  on  the  subject  was  tn 
n  great  extent  a  model  for  that  of  other  nations,  ii  may  be 
snh  while  to  cKaminc  it  somewhat  closely. 
The  earliest  code  of  the  Wisigoihs  is  supposed   to  have 
ompiled  by  Rurik,  in  the  middle  of  the  fifth  century, 
Itit  it  was  subsequently  much  modified  by  recensions  and 
^additions.     It  was  remoulded  by  Chindaswind  and  Recas- 
wind  about  the  middle  of  the  seventh  century,  and  it  has 
reached  us  only  in  this  latest  condition,  while  the  MSS.  vary 
^10  much  in  assigning  the  authorship  of  the  various  laws,  that 
nuit  Mitle  reliance  can  be  placed  upon  the  assumed  dates  of 
ttioftt  of  them.     Chindaswind,  moreover,  in  issuing  his  re- 
Vised  code,  prohibited  for  the  future  the  use  of  the  Roman 
w.  which  had  previously  been  in  force  among  the  subject 
kopulaitons.  under  codes  spetially  prepared  for  them   by 
prder  of  Alaric  II.     Thus  the  Wisigolhic  laws,  as  wc  have 
are  not  laws  of  race,  like  the  other   Barbarian  codes. 
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but  territorial  laws  carefully  digested  for  a  whole  nation  by 
men  conversant  alike  with  the  Roman  and  with  their  own 
ancestral  jurisprudence. 

It  is  therefore  not  surprising  to  find  in  them  the  use  of 
torture  legalized  somewhat  after  the  fashion  of  the  imp>erial 
constitutions,  and  yet  with  some  humane  modifications  and 
restrictions.  Slaves  were  liable  to  torture  under  accusation, 
but  the  accuser  had  first  to  make  oath  that  he  was  actuated 
by  neither  fraud  nor  malice  in  preferring  the  charge ;  and 
he  was  further  obliged  to  give  security  that  he  would  deliver 
to  the  owner  another  slave  of  equal  value  if  the  accused  were 
acquitted.  If  an  innocent  slave  were  crippled  in  the  torture, 
the  accuser  was  bound  to  give  two  of  like  value  to  the  owner, 
and  the  sufferer  received  his  freedom.  If  the  accused  died 
under  the  torture,  the  judge  who  had  manifested  so  little 
feeling  and  discretion  in  permitting  it  was  also  fined  in  a 
slave  of  like  value,  making  three  enuring  to  the  owner,  and 
careful  measures  were  prescribed  to  insure  that  a  proper 
valuation  was  made.  If  the  accuser  were  unable  to  meet  the 
responsibility  thus  incurred,  he  was  himself  forfeited  as  a 
slave.  Moreover,  the  owner  was  always  at  liberty  to  save 
his  slave  from  the  torture  by  proving  his  innocence  otherwise 
if  possible;  and  if  he  succeeded,  the  accuser  forfeited  to  him 
a  slave  of  equal  value,  and  was  obliged  to  pay  all  the  costs 
of  the  proceedings.* 

Freedmen  were  even  better  protected.  They  could  only 
be  tortured  for  crimes  of  which  the  penalties  exceeded  a 
certain  amount,  varying  with  the  nature  of  the  freedom  en- 
joyed by  the  accused.  If  no  confession  were  extorted,  and 
the  accused  were  crippled  in  the  torture,  the  judge  and  the 
accuser  were  both  heavily  fined  for  his  benefit,  and  if  he 
died,  the  fines  were  paid  to  his  family.* 

There  could  have  been  little  torturing  of  slaves  as  wit- 

>  L.  Wisigolh.  Lib.  vi.  Tit.  i.  1.  5. 
«  Ibid. 
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f  nesses,  for  in  general  iheir  evidence  was  not  admissible,  even 
under  torture,  against  any  freeman,  intluiling  their  masters. 
The  slaves  of  the  royal  palace,  however,  could  give  testi- 
mony as  though  they  were  freemen,'  and,  as  in  the  Koinan 
I  law,  there  were  certain  excepted  crimes,  such  as  treason, 
Kidultery,  homicide,  sorcery,  and  coining,  in  accusations  of 
V«hicli  slaves  could  be  tortured  against  iheir  masters,  nor 
Icould   they  be  preserved  by  manumission   against  this  tia- 
1»ility.' 

As  regards  freemen,  the  provisions  of  differem  portions  of 

Vlhc  code  do  not  seem  precisely  in  harmony,  but  all  of  them 

vthrow  considerable  difficulties  in  the  way  of  procedures  by 

■torture.     An  early  law  directs  that,  in  c;ises  of  theft  or  fraud, 

ftno  one  shall  be  subjected  to  torture  unless  the  accuser  bring 

librward  the  informer,  or  inscribe  himself  with  three  sureties 

indergo  the  Ux  talionit  in  case  the  accused  prove  inno- 

tcent.     Moreover,    if  no  confession  were  extorted,  the  in- 

■  fbrmer  was  to  be  produced.     I(  the  accuser  could  not  do 

|tbis,  he  was  bound  to  n.-irae  him  to  the  judge,  who  was  then 

I  seiie   him,  unless  he  were  protected  by  some  one  loo 

Epowcrful  for  the  judicial  authority  to  control.     In  this  event 

||jl  was  the  duly  of  the  judge  to  summon  the  authorities  to  his 

ikl,  and  in  default  of  so  doing  he  was  liable  for  all  the 

jdxmages  arising  from  the  case.     The  informer,  whea  thus 

brought  within  control  of  the  court,  was,  if  a  freeman,  de- 

[clarcd  infamous,  and  obliged  to  pay  ninefold  the  value  of 

mer  in  dispute;  if  a  slave,  sixfold,  and  to  receive  a 

^undred  lashes.     If  the  freeman  were  loo  poor  to  pay  the 

Ine,  he  was  adjudged  as  a  slave  in  common  lo  the  accuser 

lod  ihe  accused.* 

A  later  law,  issued  by  Chindaswind,  is  even  more  careful 

1  its  very  curious  provisions.     No  accuser  could  force  to 

the  torture  a  man  higher  in  station  or  rank  than  himself. 
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The  only  cases  in  which  it  was  permitted  for  nobles  were 
those  of  treason,  homicide,  and  adultery,  while  for  freemen 
of  humbler  position  the  crime  must  be  rated  at  a  fine  of  500 
solid i  at  least.  In  these  cases,  an  open  trial  was  first  pre- 
scribed. If  this  were  fruitless,  the  accuser  who  desired  to 
push  the  matter  bound  himself  in  case  of  failure  to  deliver 
himself  up  as  a  slave  to  the  accused,  who  could  maltreat  him 
at  pleasure,  short  of  taking  his  life,  or  compound  with  him 
at  his  own  valuation  of  his  sufferings.  The  torture  then 
might  last  for  three  days ;  the  accuser  himself  was  the  tor- 
turer, subject  to  the  supervision  of  the  judge,  and  might  in- 
flict torment  to  any  extent  that  his  ingenuity  could  suggest, 
short  of  producing  permanent  injury  or  death.  If  death  re- 
sulted, the  accuser  was  delivered  to  the  relatives  of  the  de- 
ceased to  be  likewise  put  to  death  ;  the  judge  who  had  j>er- 
mitted  it  through  collusion  or  corruption  was  exposed  to  the 
same  fate,  but  if  he  could  swear  that  he  had  not  been  bribed 
by  the  accuser,  he  was  allowed  to  escape  with  a  fine  of  500 
solidi.  A  very  remarkable  regulation,  moreover,  provided 
against  false  confessions  extorted  by  torment.  The  accuser 
was  obliged  to  draw  up  his  accusation  in  all  its  details,  and 
submit  it  secretly  to  the  judge.  Any  confession  under  tor- 
ture which  did  not  agree  substantially  with  this  was  set  aside, 
and  neither  convicted  the  accused  nor  released  the  accuser 
from  the  penalties  to  which  he  was  liable.* 

Under  such  a  system,  strictly  enforced,  few  persons  would 
be  found  hardy  enough  to  incur  the  dangers  of  subjecting  an 
adversary  to  the  rack.  As  with  the  Franks,  however,  so 
among  the  Wisigoths,  the  laws  were  not  powerful  enough  to 
secure  their  own  observance.  Tha  authority  of  the  kings 
grew  gradually  weaker  and  less  able  to  repress  the  assump- 
tions of  ambitious  prelates  and  unruly  grandees,  and  it  is 
easy  to  imagine  that  in  the  continual  struggle  all  parties 
sought   to   maintain   and   strengthen   their   position    by   an 

>  L.  Wisigoth.  VI.  i.  2. 
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l-habitual  ilisrcganl  of  law.     At  llic  Thirieenili  Council  of 

■  Toledo,  ill  683,  King  Erwig,  in  his  opening  address,  alludes 

■  to  llie  ficqiieni  abuse  of  torUire  in  contravention  of  the  law, 
■and  promises  a  reform.  The  council,  in  turn,  deplores  the 
^constantly  recurring  cases  of  wrong  and  suffering  wrought 

"  regia;  subtilitalis  astu  vel  profanie  polesiaiis  instinctu,"  and 
■ds  to  decree  that  in  future  no  freeman,  noble,  or  priest 
^thall  be  torliired  unless  regularly  accused  or  ludicied,  and 
t  properly  tried  in  public ;  and  this  decree  duly  received  the 
I  royal  confirmation.' 

f,  the  Goths  emerge  again  into  the  light  of  history  after 
l.thc  Saracenic  comjuest,  we  find  these  ancient  laws  still  in 

■  force  among  the  descendants  of  the  refugees  who  had  gath- 
l  ered  around  Don  Pclayo.  The  use  of  the  Latin  longue  grad- 
I  tially  faded  out  among  them,  and  about  the  twelfth  or  ihir- 
I  teenih  century  the  Wisigolhic  code  was  translaied  into  the 

popular  hinguage,  and  this  Romance  version,  known  as  the 
Fueto  Juz^o,  long  continued  ihc  source  of  law  in  the  Penin- 
sula. In  this,  the  provisions  of  the  early  Gotliic  monarchs 
respecting  torture  arc  lexiually  preserved,  with  two  trifling 
L  exceptions,  which  may  reasonably  be  regarded  as  scarcely 
f  more  than  mere  errors  of  copyists.'    Torture  was  thus  main- 

■  tained  in  S|>ain  as  an  unbroken  ancestral  custom,  and  when 
■'Alfonso  the  Wise,  about  the  middle  of  the  thirteenth  ccn- 
I  tury.  attempted  to  revise  the  jurisprudence  of  his  dominions, 
[in  the  code  known  as  Lat  Sitte  Partidas  which  he  promul- 


I  Concit.  Toletui.  XIII.  «nn.  68j,  con.  I>. 

'  SfOlhe  Fueni  Jnigii,  l-ib,  1.  TiL  iii.  L  4,;  Til,  i».  I.4.— I.ili.  III.  Til. 
|lv.  11.  10,  II.— Lib.  VI.  Tit.  i.  II.  7,4,5.  — L.I..  VII.  Til.  i.  1.  i;  Til,  vi. 
The  only  poinu  in  winch  thtKc  vary  Irum  the  ■tivieni  law*  art  ihsl, 
tin  Lib.  vi.  Til.  L  1.  3,  adultery  in  not  incluilEd  amvnt;  the  crimct  for  sus- 
■]||dcion  uf  which  uoblesnn  Iw  tarlurcil,  and  that  ihe  accuser  Is  not  dititctcd 
f  !to  conduct  ihe  lortutc     In  Lib.  VIi.  Til.  I.  I.  t,  nUo,  ihc  Inrurni 

convict  U  cond«aineil  only  in  a  tingle  fine,  and  not  ninefold  1  ti« 
rever,  u  in  the  Driginal,  declared  infamoas,  m  k  ladra;  jf  a  ilave,  . 
■  Ac  penally  !» ibe  Mnio  »  whh  ihe  Wiil^ithi. 
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gated,  he  only  simplified  and  modified  the  proceedings,  and 
did  not  remove  the  practice.     Although  he  proclaimed  that 
the  person  of  man  is  the  noblest  thing  of  earth — **La  p>ersona 
del  home  es  la  mas  noble  cosa  del  raundo"* — he  held  that 
stripes  and  other  torture  inflicted  judicially  were  no  dishonor 
even  to  Spanish  sensitiveness.'    Asserting  that  torture  was 
frequently  requisite  for  the  discovery  of  hidden  crimes,'  he 
found  himself  confronted  by  the  church  which  taught,  as  we 
shall  see  hereafter,  that  confessions  extorted  under  torture 
were  invalid.     To  this  doctrine  he  gave  his  full  assent,*  and 
then,  to  reconcile  these  apparently  incompatible  necessities, 
he  adopted  an  expedient  partially  suggested  not  long  before 
by  Frederic  II.,  which  subsequently  became  almost  universal 
throughout  Europe,  whereby  the  prohibition  of  conviction 
on  extorted  confessions  was  eluded.    After  confession  under 
torture,  the  prisoner  was  remanded  to  his  prison.     On  being 
subsequently  brought  before  the  judge,  he  was  again  inter- 
rogated, when,  if  he  persisted  in  his  confession,  he  was  con- 
demned.    If  he  recanted,  he  was  again  tortured ;   and,  if 
the  crime  was  grave,  the  process  could  be  repeated  a  third 
time;  but,  throughout  all,  he  could  not  be  convicted  unless 
he  made  a  free  confession  apart  from  the  torture.     Even 
after  conviction,  moreover,  if  the  judge  found  reason  to  be- 
lieve that  the  confession  was  the  result  of  fear  of  the  torture, 
or  of  rage  at  being  tortured,  or  of  insanity,  the  prisoner  was 
entitled  to  an  acquittal.*    The  humane  interference  of  the 

•  Partidas,  P.  vil.  Tit.  i.  1.  26.  «  Ibid.  P.  vil.  Tit.  ix.  1.  16. 

'  Ca  por  los  tormentos  saben  los  judgadores  muchas  veccs  la  verdad  dc 
los  malos  fechos  cncubiertos,  que  nun  se  podrian  saber  dotra  guisa. — Ibid. 
P.  VII.  Til.  XXX.  1.  I. 

*  Por  premia  de  tormentos  6  de  feridas,  6  por  miedo  de  muertc  6  de 
deshonra  que  qiiieren  facer  d  los  homes,  conoscen  d  las  vegadas  algunas 
cosas  que  de  su  grado  non  las  conoscerien :  e  por  ende  decimos  que  la 
conoscencia  que  fuere  fecha  en  alguna  destas  maneras  que  non  debe  valer 
nin  empesce  al  que  la  face. — Ibid.  P.  III.  Tit.  xiii.  1.  5. 

5  Partidas,  P.  vii.  Tit.  xxx.  1.  4. — Porque  la  conoscencia  que  cs  fecha 
en  el  tormento,  si  non  fuere  confirmada  despues  sin  premia,  non  cs  valc- 
dera. 
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irch  thus  rcsiitiecl  only  in  a  rciloiiblcmcnt  uf  cruelty  ;  ami 

system  once  introdviced  spetilily  [ended  to  break  down 

s  limits  imposed  on  it.     In  iilile  more  than  half  a  century 

r  the  death  of  Alfonso,  judges  were  in  the  habit  of  not 

'contenting  themselves  with  three  inflictions,  but  continued 

the  loTture  as  long  as  the  prisoner  confesEcd  on  the  rack  and 

retracicd  his  confession  subsequently.' 

Alfonso's  admiration  of  the  Roman  law  led  him  to  borrow 
much  from  it  rather  than  from  the  Gothic  code,  though  both 
arc  represented  in  the  provisions  which  he  established.    Thus, 
—except  in  accusniions  of  treason,  no  one  of  noble  bloocl  could 
:  loriured,  nor  a  doctor  of  laws  or  other  learning,  nor  a 
liember  of  the  king's  council,  or  that  of  any  city  or  (own, 
:ept  for  official  forgery,  nor  a  pregnant  woman,  uor  a 
hild  under  fourteen  years  of  age.'     So,  when  several  ac- 
mplices  were  on  trial,  the  torturer  was  directed  to  com- 
Baence  with  the  youngest  and  worst  trained,  8S  the  truth 
Blight  probably  lie  more  readily  extracted  from  him.*    The 
provision,  also,  (hat  svlien  a  masii:r,  or  mistress,  or  one  of 
rtt>fir  children  was  foimd  dead  at  home,  all  the  household 
slaves  were  liable  to  torture  in  the  search  for  the  murderer, 
bcai^  a  strong  resemblance  to  the  cruel  law  of  ihc  Romans, 
which  condemned  them  to  death  in  case  the  inurdercT  re- 
mained undiscovered.* 

The  regulations  concerning  the  torture  of  slaves  arc 
founded,  with  little  variation,  on  the  Roman  laws.  Thus, 
Ihe  evidence  of  a  slave  was  only  admissible  under  torture, 

■  Alvaii  FVlagii  <lc  Plunclu  Ecclwiir.  Ub.  11.  An.  xli. 

•  Panidu,  P.  VII,  Tit  »«,  1. 1.  Bicqn  the  fiivor  >hi>wn  lo  ihc  Iciuvcd 
IHofeiaion!^ "  por  honm  ile  la  aciencU,"  which  arterwaMi  liecimc  general 
lliroughout  E'lnipe,  tht*e  iiroviiiont  may  all  Ix  round  in  the  Kmnan  law. 
_Caiui.  4  Cod.  IX.  viu.i  I-  3.  1%.  xlviii.  ill.;  L.  10,  UJg.  xlviii. 
:iiiii.  i  Const.  I  ■  CckL  IX.  ili. 

*  Pnnidos,  P.  VU.  lit.  k».  L  5.— Imll>le<l  from  L.  18.  Die-  xtVIII. 


(vUl. 

<  Pntidai,  P.  riL  Tit.  1 


:.  I.  7.    Cf.  TtcU,  Anaal.  i 
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and  no  slave  could  be  tortured  to  prove  the  guilt  of  a  pre- 
sent or  former  owner,  nor  could  a  freedman,  in  a  case  con- 
cerning his  patron,  subject  to  the  usual  exceptions  which  we 
have  already  seen.  The  excepted  crimes  enumerated  by 
Alfonso  are  seven,  viz.  :  adultery,  embezzlement  of  the  royal 
revenues  by  tax  collectors,  high  treason,  murder  of  a  husband 
or  wife  by  the  other,  murder  of  a  joint  owner  of  a  slave  by 
his  partner,  murder  of  a  testator  by  a  legatee,  and  coining. 
With  the  slave,  as  with  the  freeman,  all  testimony  under  tor- 
ture required  subsequent  confirmation.* 

There  is  one  noteworthy  innovation,  however,  in  the  Par- 
tidas,  which  was  subsequently  introduced  widely  into  the 
torture  codes  of  Europe,  and  which,  in  theory  at  leasts 
greatly  extended  their  sphere  of  action.  This  was  the  lia- 
bility of  freemen  as  witnesses.  When  a  man's  evidence  was 
vacillating  and  contradictory,  so  as  to  afford  reasonable  sus- 
picion that  he  was  committing  perjury,  all  criminal  judges 
were  empowered  to  subject  him  to  torture,  so  as  to  ascertain 
the  truth,  provided  always  that  he  was  of  low  condition,  and 
did  not  belong  to  the  excepted  classes.* 

With  all  this,  there  are  indications  that  Alfonso  designed 
rather  to  restrict  than  to  extend  the  use  of  torture,  and,  if  his 
general  instructions  could  have  been  enforced,  there  must 
have  been  little  occasion  for  its  employment  under  his  code. 
In  one  passage,  he  directs  that  when  the  evidence  is  insuffi- 
cient to  prove  a  charge,  the  accused,  if  of  good  character, 
must  be  acquitted  ;  and  in  another,  he  orders  its  application 
only  when  common  report  is  adverse  to  a  prisoner,  and  he 
is  shown  to  be  a  man  of  bad  repute.^  Besides,  an  accuser 
who  failed  to  prove  his  charge  was  always  liable  to  the  lex 
talionisy  unless  he  were  prosecuting  for  an  offence  committed 
on  his  own  person,  or  for  the  murder  of  a  relative  not  more 

•  Partidas,  P.  vii.  Tit.  xxx.  1.  i6. 

2  Ibid.  P.  III.  Tit.  xvi.  1.  43.— P.  VII.  Tit.  xxx.  1.  8. 

3  Ibid.    P.  VII.  Tit.   i.   1.   26,  «*Home  mal  enfamado."— P.   VII.  Tit. 
xxx.  1.  3,  **  Et  si  fuere  home  de  mala  fame  6  vil.*' 
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disianl  ihaii  a  brollier  or  sister's  chiM.'  The  judge,  more- 
over, was  strirlly  enjoined  not  to  exceed  the  strict  nilcs  ol 
',  nor  to  carry  the  lorture  to  a  point  imperilling  life 
I  or  limb.  If  he  devialed  from  these  limits,  or  acted  through 
or  favoritism,  he  was  Hahle  to  a  similar  infliction  on 
■bis  own  person,  or  10  a  penalty  greater  than  if  he  were  a 
(^ivatc  individual.'  The  liability  of  witnesses  was  further 
[■  circumscribed  by  the  fact  that  in  cases  involving  corporal 
I  punishmcDt.  no  one  could  be  forced  to  bear  testimony  who 
I  was  related  to  either  of  the  parties  as  far  as  the  fourth  degree 
I  of  consanguinity,  in  cither  the  direct  or  collateral  lines,  nor 
I  tven  when  nearly  connected  by  marriage,  as  in  the  case  of 
;  fathers-in-law,  stepchildren,  Sec'  Orders  to  inflict  torture, 
L-noreovcr,  were  one  of  the  few  procedures  which  could  be 
Ikpliejled  from  in  advance.'  Several  of  these  limitations  bc- 
;  generally  adopted  throughout  Ruroiw.  We  shall  sec, 
■bowevcr,  that  they  afforded  little  real  protection  to  Ihe  ac- 
Icused,  and  it  is  more  than  probable  that  iticy  received  os 
|''lltlle  respect  in  Spain  as  elsewhere. 

There  were  many  varieties  of  torture  in  use  at  the  jieriotl, 

^ut  Alfonso  informs  us  thai  only  two  were  commonly  em- 

B^luyed,  the  scourge  and  the  strniipafio,  or  hanging  the  pris- 

loner  by  the  arms  while  his  back  nnil  legs  were  loaded  with 

wavy  weights.'    The  former  of  these,  however,  seems  to  be 

|ithe  only  one  alluded  to  throughout  the  code. 

As  a  whole,  the  I'artidas  were  too  elaborate  and  too  much 
in  advance  of  the  wants  of  the  age  to  Ix:  succeiisful  an  a  work 
of  legislation.  With  the  death  of  Alfonso  they  became  dis- 
credited, but  still  retained  a  certain  amount  of  authority,  nnd, 
I  hundred  years  later,  in  the  Ordenamicnto  di  .\lc»lii  of  Al- 


)  Pannlu.  P.  vu.  Til.  J.  I.  16. 

<  ll.i.L  P.  VII.  Til.  XIX.  I.  4i  Til.  ix.  I.  16. 

•  lyj.  P.  viL  Til.  K»«.  1.  ■). 


40S  TORTURE. 

fonso  XL,  issued  in  1348,  they  are  referred  to  as  supplyiti] 
all  omissions  in  subsequent  codes.^ 

It  is  probable  that  in  his  system  of  torture,  Alfonso  th< 
Wise  merely  regulated  and  put  into  shape  the  customs  preva 
lent  in  his  territories,  for  the  changes  in  it  which  occurret 
during  the  succeeding  three  or  four  centuries  are  merely  sucl 
as  can  be  readily  explained  by  the  increasing  influence  of  th< 
revived  Roman  jurisprudence,  and  the  introduction  of  th( 
doctrines  of  the  Inquisition  with  respect  to  criminal  proced 
ures.  In  the  final  shape  which  the  administration  of  tortun 
assumed  in  Spain,  as  described  by  Villadiego,  an  eminen 
legist  writing  about  the  year  1600,  it  was  only  employee 
when  the  proof  was  strong,  and  yet  not  sufficient  for  convic 
tion.  No  allusion  is  made  to  the  torture  of  witnesses,  an< 
Villadiego  condemns  the  cruelty  of  some  judges  who  divid< 
the  torture  into  three  days  in  order  to  render  it  more  effec 
tive,  since,  after  a  certain  prolongation  of  torment,  the  limbj 
begin  to  lose  their  sensibility,  which  is  recovered  after  ai 
interval,  and  on  the  second  and  third  days  they  are  mor 
sensitive  than  at  first.  This  he  pronounces  rather  a  repetitioi 
than  a  continuation  of  torture,  and  repetition  was  illegal  un 
less  rendered  necessary  by  the  introduction  of  new  testimony. 
As  in  the  thirteenth  century,  nobles,  doctors  of  laws,  preg 
nant  women,  and  children  under  fourteen  were  not  liable 
except  in  cases  of  high  treason  and  some  other  heinous  of 
fences.  The  clergy  also  were  now  exempted,  unless  pre 
viously  condemned  as  infamous,  and  advocates  engaged  ii 
pleading  enjoyed  a  similar  privilege.  With  the  growth  o 
the  Inquisition,  however,  heresy  had  now  advanced  to  tb 
dignity  of  a  crime  which  extinguished  all  prerogatives,  for  i 

'  Ordenamiento  di  AlcalA,  Tit.  xxviii.  1.  i.  The  Partidas  are  quote 
as  an  authority  on  the  subject  of  torture  by  Simancas,  Bishop  of  Badajof 
in  the  latier  half  of  the  sixteenth  century.  (De  Cathol.  Instit.  Tit.  LX\ 
No.  24,  37. ) 

«  Simancas,  however,  states  that  a  single  repetition  of  the  torture  wj 
allowable. — De  Cathol.  Instit.  Tit.  LXV.  No.  76. 
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was  held  to  be  a  (at  more  serious  offence  to  be  false  to  Divine 
than  to  human  majesty,'  The  Partidas  allow  torture  in  the 
investigation  of  comparatively  trivial  offences,  but  Vjlladiego 
Mates  thai  11  should  be  employed  only  in  the  case  of  serious 
cnnies,  entailing  bodily  punishment  more  severe  than  the 
torture  itself,  and  torture  was  worse  than  the  loss  of  the 
hands.  Thus,  when  only  banishment,  fines,  or  imprison- 
meni  were  involved,  it  could  not  be  used.  The  penalties 
incurred  by  judges  for  its  excessive  or  improper  application 
were  almost  identical  with  those  prescribed  by  Alfonso,  and 
the  limitation  that  it  should  not  be  allowed  to  endanger  life 
or  limb  was  only  to  be  exceeded  in  the  case  of  treason,  when 
the  utmost  severity  was  permissible.'  In  1489  Ferdinand 
and  Isabella  had  directed  that  no  criminal  case  should  be 
heard  by  less  than  three  alcaldes  or  judges  sitting  together, 
Kiid  torture  could  not  be  employed  without  a  formal  decision 
signed  unanimously  by  all  three.  In  1534  Charles  V,  called 
attention  to  the  neglect  of  this  rule.whereby  the  accused 
was  deprived  of  the  right  of  ap|>cal,  and  he  ordered  that  it 
should  be  strictly  observed  in  future — regulations  which  duly 
maintained  their  place  on  the  statute  book  as  long  as  the  use 
of  torture  was  continued.' 

Many  varieties  were  in  use,  but  the  most  common  were  the 
Slrap])ado  and  pouring  water  down  the  throat;  but  when  the 
accused  was  so  weak  as  to  render  these  dangerous,  fire  was 
Rpplied  to  the  soles  of  the  feet  1  and  the  use  of  the  scourge 
was  not  unusual.  As  in  the  ancient  laws,  the  owner  of  staves 
was  entitled  to  compensation  when  his  bondmen  Here  un- 
justly tortured.  If  there  was  no  justification  for  it,  he  was 
ibursed  in  double  the  estimated  value ;  if  the  judj^e  ex- 


■   lie  L'alliol.  IitKtll.  Tit.  lAv,  No.  44-48.     Cf.  Rocoiiilacion,  l.it>,   vi. 
|ril.  ii  leb  4.  y  s-  (Ed.  177S). 

*  Vlll«li«xu,  Gton.  «l  Fvero  Jihbu,  Lib,  vi.  Til.  i.  1.  t,  GIom.  r,  if,  t, 

'  Kecopilacion.  UIj.  11.  Til.  vU.  Ici>  I  y  13. 
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ceeded  the  proper  measure  of  torment,  he  made  it  good  to 
the  owner  with  another  slave.* 

Whatever  limitations  may  theoretically  have  been  assigned 
to  the  application  of  torture,  however,  it  is  probable  that  they 
received  little  respect  in  practice.  Simancas,  Bishop  of  Ba- 
dajos,  who  was  a  little  anterior  to  Villadiego,  speaks  of  it  as 
a  generally  received  axiom  that  scarcely  any  criminal  accu- 
sation could  be  satisfactorily  tried  without  torture.*  This  is 
confirmed  by  the  account  recently  discovered  by  Bergenroth 
of  the  secret  history  of  the  execution  of  Don  Carlos,  for  whe- 
ther it  be  authentic  or  not,  it  shows  how  thoroughly  the  use 
of  torture  had  interpenetrated  the  judicial  system  of  Spain. 
It  states  that  when  Philip  II.  determined  to  try  his  wretched 
son  for  the  crime  of  encouraging  the  rebellious  movements 
in  the  Netherlands,  and  the  prince  denied  the  offence,  tor- 
ture was  applied  until  he  fainted,  and,  on  recovering  his 
senses,  consented  to  confess  in  order  to  escape  the  repetition 
which  was  about  to  be  applied.  It  is  hardly  to  be  believed 
that  even  a  Spanish  imagination  could  invent  the  dark  and 
terrible  details  of  this  dismal  story;  and  even  if  it  be  not 
true,  its  author  must  have  felt  that  such  an  incident  was  too 
probable  to  destroy  its  vraisemblance. 

At  the  same  time,  Spanish  justice  kept  itself  free  from  one 
of  the  worst  abuses  which,  as  we  shall  see  hereafter,  grew 
out  of  the  use  of  torture,  in  the  secret  inquisitorial  process 
which  established  itself  almost  everywhere.  A  law  of  Al- 
phonso  XI.  issued  in  1325  peremptorily  ordered  that  the 
accused  should  not  be  denied  the  right  to  know  the  contents 
of  the  inquest  made  with  respect  to  him,  and  that  the  names 
of  the  witnesses  should  be  communicated  to  him  so  that  he 
could  defend  himself  freely  and  have  all  the  means  to  which 
he  was  entitled  of  establishing  his  innocence.  Ferdinand 
and  Isabella,  moreover,  in  1480,  decreed  that  all  who  de- 
sired  counsel   should   be  allowed   the   privilege,  those  who 

'  Villadiego,  op.  cit.  IJh.  vi.  Tit.  i    1.  5,  Gloss.  /',  c. 
*  Simancic  de  Calhol.  Iiislit.     Til.  LXV.  No.  8. 
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were  poor  being  fiirnishe'l  at  the  public  expense,  and  no 
torture  could  be  inflicled  before  ihis  was  complied  with. 
These  laws,  which  offer  so  erediiablc  a  contrast  to  the  legis- 
I.ilion  of  otiicr  lands,  remained  in  force  and  were  embodied 
in  the  Recopilacion,' 

l.ARI/)VINGIAN  ANH  TtUDAL  LAW. 

In  turning  to  the  other  barbarian  races  which  inherited  the  i 
fragments  of  the  Roman  empire,  we  lind  that  the  introduction  1 
of  torture  as  a  recognized  nnd  legal  moilc  of  investigation  1 
was  long  delayed.  Under  the  Merovingians,  as  we  have 
seen,  iis  employment,  though  not  infrequent,  was  exceptional  ] 
and  without  warrant  of  law.  When  the  slow  reconstruction 
of  society  at  length  began,  the  first  faint  trace  of  torture  is 
be  lound  in  a  provision  rcsjiccling  the  crimes  of  sorcery  and 
mugic.  These  were  looked  upon  with  jwculiar  dcleslatiun, 
as  unpardonable  offences  against  both  God  and  man.  It  is 
no  wonder  then  if  the  safeguards  which  the  freeman  enjoyed 
under  the  ordinary  modes  of  judicial  procctlure  were  disre- 
garded in  the  case  of  those  who  violated  every  law,  human 
and  divine.  The  legislation  of  Charlemagne,  indeed,  was 
by  no  means  merciful  in  its  general  charnder.  His  mission 
was  to  civilize,  if  possible,  the  savage  and  turbulent  races 
composing  his  empire,  and  he  was  not  ovemice  in  the 
methods  selected  to  accomplish  the  task.  Still,  he  did  not 
venture,  even  if  he  desired,  to  prescribe  torture  as  a  means 
of  investigation,  except  in  the  case  of  suspected  sorccrcts, 
for  whom,  moreover,  it  is  ordered  indirectly  rather  than 
openly.*    Yet,  by  Ihis  lime,  the  jKTsonal  inviolability  of  the 

'  RKopilxSon,  IJh.  n.  TiL  vl.  Id  6;  Lib.  viti.  fit.  i.  It!  4.  Aragon 
li  vdd  to  bave  Ikvh  an  cxcc|Jdt>n  m  rcgiiril*  llie  u*«  uf  torture  (tloinM 
Vir.  Kciotul.  T.  III.  c.  13— o/  Gcnllaclicr.  de  Qum.  pec  TormcnL  p. 

*  Capit.  Carol.  Mag.  11.  ann.  S05, 1  xiv.  {Balm.).     No  other  Sntcrpre-  j 
Uiltan  can  well  be  given  i>l  ihe  ilSrrdion  "  ililiijeiitliiMinc  rxamlnalbine  ei 
BtT<ii|[antnr  li  (uric  cui'Bleantui  malurum  i^uir  i^ieruiil.     Kc>l  tall  a 
tinnc  lial  eoilein  dWiliaio  nc  *ilam  lenlani." 
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freeman  was  gone.  The  infliction  of  stripes  and  of  hideous 
mutilations  is  frequently  directed  in'  the  Capitularies,  and 
even  torture  and  banishment  for  life  are  prescribed  as  a 
punishment  for  insulting  bishops  and  priests  in  church.^ 

This  apparent  inconsistency  is  only  a  repetition  of  what 
we  have  seen  in  the  Persian  and  Indian  institutions,  where 
torture  was  superfluous  in  the  presence  of  other  forms  of 
proof,  and  in  Greece  and  Rome  where  it  makes  its  appear- 
ance in  the  absence  of  those  forms.  Though  there  was  no 
theoretical  objection  to  torture  as  a  process  of  investigation, 
yet  there  was  no  necessity  for  its  employment  as  a  means  of 
evidence.  That  the  idea  of  thus  using  it  in  matters  of  great 
moment  was  not  unfamiliar  to  the  men  of  that  age  is  evident 
when  we  find  it  officially  stated  that  the  accomplices  of  Ber- 
nard, King  of  Italy,  in  his  rebellion  against  Louis-le-D^bon- 
naire,  in  817,  on  their  capture  confessed  the  whole  plot  with- 
out being  put  to  the  torture.'  Such  instances,  however,  were 
purely  exceptional.  In  ordinary  matters,  there  was  a  com- 
plete system  of  attack  and  defence  which  supplemented  all 
deficiencies  of  testimony  in  doubtful  cases.  Sacramental 
purgation,  the  wager  of  battle,  and  the  various  forms  of  vul- 
gar ordeals  were  not  only  primeval  customs  suited  to  the 
feelings  and  modes  of  thought  of  the  race,  but  they  were 
also  much  more  in  harmony  with  the  credulous  faith  incul- 
cated by  the  church,  and  the  church  had  by  this  time  entered 
on  the  career  of  temporal  supremacy  which  gave  it  so  potent 
a  voice  in  fashioning  the  institutions  of  European  society. 
For  all  these,  the  ministrations  of  the  ecclesiastic  were  requi- 
site, and  in  many  of  them  his  unseen  agency  might  prove 
decisive.  On  the  other  hand,  the  humane  precepts  which 
forbade  the  churchman  from  intervening  in  any  manner  in 
judgments  involving  blood  precluded  his  interference  with 
the  torture  chamber;  and  in  fact,  while  torture  was  yet  fre- 

'  Capitul.  Lib.  vi.  cap.  cxxix. 

<  Non  solum  se  tradunt  seel  ultro  etiam  non  admoti  quxstionibus  oimiem 
technam  hujus  rebellionis  detegunt. — Goldast.  Constit.  Imp.  I.  151. 
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qucnl  under  the  Merovingians,  the  canons  of  various  t 
proliibited  the  iiresencc  of  any  ccclesinstic  in  places  where  il 
was  administered.'     Every  consiileralion,  therefore,  would  1 
lend  the  church  in  the  ninth  ccnmry  lo  prefer  the  milder'l 
furms  of  investigation,  and  Co  use  iis  all-powerful  influence  1 
in  mainiaining  the  popular  belief  in  them.     The  time  h.id  | 
not  yet  come  when,  as  we  shall  see  hereafter,  the  chi 
the  spiritual   head   of  feudal  Christendom,  would  find  the    j 
onleal  unnecessary  and  torture  the  most  practicable  inslru- 
mentality  to  preserve  the  purity  of  faith  and  the  steadfastness 
of  implicit  obcrlience. 

In  (he  ninth  century,  moreover,  torture  was  incompatible  I 
with  the  forma  of  judicial  procedure  handed  down  as  relics  I 
of  the  time  when  every  freeman  bore  his  share  in  the  pubUc  I 
business  of  his  sept.  Criminal  proceedings  as  yet  were  open  I 
and  public.  The  Kccrcl  inquisitions  which  afterwards  became  I 
so  favorite  a  system  with  lawyers  did  not  then  exist.  The  1 
malium,  or  court,  was  ]>erliaps  no  longer  held  in  the  open  ] 
air,'  nor  were  the  freemen  of  the  district  constrained  as  of  1 
old  to  be  present,'  but  it  was  still  free  to  every  one.     The   1 

'  Xnn  liol  pretbylcro  iwi:  iliacono  ail  Irapalium  iilii  n-i  tun[iici'i 
— Concil.  AuliuiodoT.  ann.  J7S.  con.  mxiii. 

All  lucum  emminaliuiiM  tecrom   nuUtu  ckrivorum  iccisUI. — Cuncil. 
Mnliscun.  II.  nnii.  5S5,  cnlL  x'lx. 

'  irniiLT  Cluirlcrin.i);ne  anil   LoalK*te-DjbonTi>ire  Bjeini  In  havr  eoin- 
menccil  ihe  auge  of  holding  ihe  coun  unilcr  shelter,    lliiu  Chftrlcniaene, 
"  Ut  In  loc»  ubi  mattua  [lalilicai  hibini  uld,  tectum  ule  cunsiitantuc  ijaiid  J 
fn  bibenra  ct  in  i»t«e  ubf^rv^ndui  cue  (Kmit." — (C«pil.  Carol.  Mac-  < 
ann.  809,  )  xiJI.)    See  also  L'apii.  i.  cod.  ann.  ]  tiv.     lMUt&-lc.rMliun-  ' 
iinliG  |irtihil>ilh  tile  huliliiiK  of  ctmtU  m  clmrohn.  and  addii, "  Volnmui  j 
utiijue  ut  domut  a  eomite  in  locum  uhl  mnlluui  tencrc  delict  cor 
ul  fiiii|«er  cabrcni  «>li»  el  pluviam  pubKca  ntilitas  non  nuinneaL" — Capii.   J 
Ludat.  Pil.  I.  Rnn.  819, 1  xiv.) 

'  III  761),  we  lind  t.'harlcinaipe  cnnuninding  the  tirewnceof  all  ft 
ill  Ihe  Erneral  judicial  aMcmblj-  held  twice  a  year,  '■  Ul  arl  mullum 
nemo  urdel.  anum  circa  miiusm  ci  alicnin)  circa  auiamnDin,"    Al  ntheif] 
xA  loit  Imponance,  tliejr  werv  unly  twand  lu  niiend  when  laramoaod,  " 
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accuser  and  his  witnesses  were  confronted  with  the  accused 
and  the  criminal  must  be  present  when  his  sentence  was  pro 
nounced.'  The  purgatorial  oath  was  administered  at  the  alta: 
of  the  parish  church ;  the  ordeal  was  a  public  spectacle ;  anc 
the  judicial  duel  drew  thousands  of  witnesses  as  eager  for  the 
sight  of  blood  as  the  Roman  plebs.  These  were  all  ancestra 
customs,  inspiring  implicit  reverence,  and  forming  part  of  tht 
public  life  of  the  community.  To  substitute  for  them  the 
gloomy  dungeon  through  whose  walls  no  echo  of  the  victim's 
screams  could  filter,  where  impassible  judges  coldly  compared 
the  incoherent  confession  wrung  out  by  insufferable  tormeni 
with  the  anonymous  accusation  or  the  depositions  of  secret  wit- 
nesses, required  a  total  change  in  the  constitution  of  society. 
The  change  was  long  in  coming.  Feudalism  arose  and 
consolidated  its  forces  on  the  ruins  of  the  Carlovingian  em- 
pire without  altering  the  principles  upon  which  the  earliei 
procedures  of  criminal  jurisdiction  had  been  based.  As  the 
local  dignitaries  seized  upon  their  fiefs  and  made  them  he- 
reditary, so  they  arrogated  to  themselves  the  dispensation  ol 
justice  which  had  formerly  belonged  to  the  central  power, 
but  their  courts  were  still  open  to  all.  Trials  were  conducted 
in  public  upon  well-known  rules  of  local  law  and  custom; 
the  fullest  opportunities  were  given  for  the  defence;  and  a 
denial  of  justice  authorized  the  vassal  to  renounce  the  juris- 
diction of  his  feudal  lord  and  seek  a  superior  court.* 

alia  vero,  si  necessitas  fuerit,  vel  dcnunciatio  regis  urgeat,  vocatus  venin 
nemo  tardct." — (Capit.  Carol.  Mag.  ann.  769,  \  xii.) 

In  809,  he  desired  that  none  should  be  forced  to  attend  unless  he  had 
business,  •  Ut  nuUus  ad  placitum  venire  cogatur,  nisi  qui  caussam  halx: 
ad  quicrendam." — (Capit.  I.  ann.  809,  \  xiii.) 

In  819,  Ix)uis  ordered  that  the  freemen  should  attend  at  least  three 
courts  a  year,  **  et  nullus  eos  amplius  placita  obscrvarc  conii)ellat,  nisi  fortt 
quilil)ct  aut  accusalus  fuerit,  aut  alium  accusaverit,  aut  ad  testimonium  per 
hibendum  vocatus  fuerit." — (Capit.  Ludov.  Pii.  v.  ann.  819,  \  xiv.) 

•  Placuit  ut  adversus  alwcntes  non  judicetur.  Quod  si  factus  fuerit  pro- 
lata  sententia  non  valebit. — Capiiul.  Lib.  v.  \  cccxi. 

2  This  right  of  appeal  was  not  relished  by  the  seigneurs,  who  apparent!) 
foresaw  that  it  might  eventually  become  the  instrument  of  their  destruction, 
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Still,  as  under  the  Merovingians,  torture,  lliough  unrecog- 
nized by  law,  was  occasionally  employed  as  an  extraordinary 
element  of  judicial  investigation,  as  well  as  a  means  of  pirn- 
ishmeut  to  Eftify  the  vengeance  of  tlie  irresponsible  and 
cruel  tyrants  who  ruled  with  absolute  sway  over  iheir  petty 
lordships.  A  few  such  instances  occur  in  the  documents  and 
chronicles  of  the  period,  but  the  terms  in  which  they  are 
alluded  to  show  that  they  were  regarded  as  irregular. 

Thus,  it  is  related  of  Wenceslas,  Duke  of  Bohemia,  in  the 
early  pari  of  the  tenth  century,  that  he  destroyed  the  gib- 
bets and  fearful  elements  of  torture  wherewith  the  cruelty  of 
his  judges  had  been  exercised,  and  that  he  never  allowed 
them  to  be  restored.'  An  individual  ca.ie  of  torture  which 
occurred  in  1017  has  chanced  to  be  preserved  to  us  by  its 
ending  in  a  miracle,  and  being  the  occasion  of  the  canoniza- 
tion of  a  saint.  A  pions  pilgrim,  reputed  to  belong  to  the 
royal  blood  of  Scotland,  while  wandering  on  the  marches 
between  the  Bavarians  and  the  Moravians,  was  seized  by  the 
inhabitants  on  suspicion  of  being  a  spy,  and,  to  extort  a  con- 
fession, was  exposed  to  a  succession  of  torments  which  ended 
in  hanging  him  on  a  withered  tree  until  he  died.  The  falsity 
of  the  accusation  and  the  sanctity  of  the  viaim  were  mani- 
fested by  the  uninterrupted  growth  of  his  hair  and  nails  and 
the  constant  flowing  of  blood  from  a  wound,  while  the  dead 
tree  suddenly  ]int  forth  leaves  and  flowers.  Margrave  Henry 
of  Bavaria  had  him  reverently  buried,  and  he  was  duly  en- 
rolled in  the  catalogue  of  saints.'  A.  letter  of  Gerard,  Bishop 
of  Cambrai,  in  1015,  relating  how  certain  suspected  heretics 
could  not  be  forced  by  torment  to  confession,  shows  that 


It  wtu  long  in  atablishinc  iiulf,  and  wu  misled  enci^eilcally.  Thus  l!ie 
I  Kinip  of  KniilanJ  who  wrr«  Iluke*  of  Aquliiliic,  wmieiiitm  iliicuuragcil 
I  the  ■|tputs  of  their  French  lulijccin  w  the  couiu  of  ihe  King  of  Fiuice  by 
I  h>ngin|!  the  nolBrlei  who  uailenoolt  lo  draw  U)!  the  rei|uii>ile  jiapcn. — 
I   Moyo,  ItiMll.  Ju>licialrei,  t.  461,  , 

■  ADnalisi.  Saio  nnn.  91S. 

■  I)iiliiu4[i  I'hrun,  UU  VIL.  ad.  I'ici. 
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ecclesiastics  already  were  prepared,  in  spite  of  the  received 
dogmas  of  the  church,  to  have  recourse  to  such  means  when 
no  others  could  be  found  to  protect  the  purity  of  the  faith.* 
In  the  celebrated  case,  also,  of  the  robbery  of  the  church  of 
Laon,  about  the  year  iioo,  the  suspected  thief,  after  convic- 
tion by  the  cold  water  ordeal,  was  tortured  by  command  of 
the  bishop  in  order  to  make  him  surrender  the  sacred  vessels 
which  he  had  concealed.  Basting  with  hot  lard  was  tried 
unsuccessfully;  he  was  then  hanged  by  the  neck  and  let 
down  at  intervals  for  nearly  a  whole  day,  and  when  life  was 
almost  extinct  his  resolution  gave  way  and  he  agreed  to  dis- 
cover the  place  where  the  valuables  were  hidden.*  When 
Richard  I.  of  P^ngland  was  endeavoring  to  return  through 
Germany  from  the  crusade,  it  was  by  the  torture  of  his  page 
that  the  identity  of  the  royal  traveller  was  discovered,  and 
he  was  delivered  to  his  enemy  the  Duke  of  Austria.' 

These  are  evidently  rather  sporadic  and  exceptional  cases 
than  indications  of  any  systematic  introduction  of  the  prac- 
tice. A  more  significant  allusion,  however,  is  found  in  the 
reproof  administered,  about  1125,  by  Hildebert,  Bishop  of 
le  Mans,  to  one  of  his  priests,  who  had  been  concerned  in 
the  torture  of  a  suspected  thief,  for  the  purpose  of  extracting 
a  confession.  Hildebert  argues  that  the  infliction  of  torture 
for  confession  is  a  matter  for  judicial  decision  and  not  of 
church  discipline,  and  therefore  not  fit  for  a  clerk  to  be 
engaged  in.*  This  would  seem  to  show  that  it  occasionally 
was  a  recognized  means  of  proof  in  the  lay  tribunals  of  the 
period,  though  as  yet  not  favored  by  the  church.  If  so,  no 
record  of  its  introduction  or  evidence  of  its  customary  use 
has  been  preserved  to  us,  though  there  is  abundant  evidence 

*  Multa  dissimulatione  reiiitehant,  adco  ut  nullis  suppliciis  posscnt  cogi 
ad  confessioneni. — Synod.  Atrebatens.  ann.  1025  (Ilart/hcim  III.  68). 

*  Hcrmannus  de  S.  Mariac  Lauden.   Mirac.     Cf.  Guibert.  Noviogent. 
de  Vita  Sua,  cap.  xvi. 

3  Radulf.  de  Coggeshale  Chron.  Anglic,  ann.  1192. 

*  Hildebert.  Cenoman.  Epist.  xxx. 
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i  employment  as  a  punislinienl    and    for  the  extortion 
I  of  money. 

As  a  punishment  legal!)'  inflicted,  we  find  it  prescribed,  in 
1  i6S,  by  Frederic  Barbarossa  in  cases  of  petty  ihefts,'  and  in 
I  the  next  century  by  Frederic  11.  as  a  |)cnally  for  high  treason.' 
I  Special  cases,  too,  may  be  instanced,  where  its  infliclion  on 
I  ft  large  scale  shows  iliat  the  minds  of  men  were  not  unfamiliar 
I  with  its  use.     Thus  when,  in  1115,  the  inhabitants  of  Erfurt 
[  were  guilty  of  some  outr.iges  on  the  imperial  authority,  and 
r  the  town  was  besieged  and  taplured  by  the  Emperor  Lothair, 
the  chronicler  relates  ihat  larRC  numbers  of  ihe  citizens  were 
either  killed,  blinded,  or  lorliired  in  various  ways  by  the  vin- 
dictive conqueror,' and  in  iiatj  he  treated  the  citixens  of 
Halle  in  the  same  manner.* 
I      Even  towards  Ihc  close  of  the  ihirleenth  century,  we  find 
[  Rodotpli  of  Hapsburg  interfering  in  favor  of  a  prisoner  whom 
one  of  his  nobles  was  afHicling  with  cruel  torments.     The 
Emperor  however  does  not  venture  to  command  but  merely 
entreats  that  the  tortures  be  suspended  until  he  shall  have  an 
interview  with  the  aggressor.' 

So  summary  and  effective  a  mode  of  forcing  the  weak  and 
unprotected  to  ransom  themselves  was  not  likely  to  be  over- 
I  looketl  in  those  ages  of  violence,  and  though  the  extra-judi- 
I  cial  use  of  torture  is  foreign  to  our  purpose,  yet,  as  showing 
how  men  educated  themselves  in  its  employment,  it  may  be 
I  worth  while  to  allude  briefly  to  this  aspect  of  the  subject. 
,  Duke  Swantophick  of  Bohemia,  in  a  marauding  expe- 
'  tlilion  into  Hungary  in  1108,  caused  to  1)e  racked  or  put  to 
i  death  all  prisoners  who  could  not  purchase  esca|je  by  heavy 
I  ransoms.*    At  the  same  period,  Germany  is  described  to  ns 

■  Feudor.  lib.  11.  Tit.  »*ii.  1  8. 

*  Fred.  II.  Ub.  Rncript.  II.  jj  t,  G.  (Goldftit.  COnMlt.  Imp.  11.  54.) 

■  Erphunlunus  Varil<K)uu>  nn.  1115. 

*  AnnaL  BowvieiKci,  Ann.  1119. 

*  Cml.  EpiM.  KuHulphl  I.  p.  aifr-;  (Lipniji;  tSo6]. 
e  riagcni.  Lib.  iii.  onn.  1108. 
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by  an  eye-witness  as  covered  with  feudal  chieftains  who  lived 
a  life  of  liycury  by  torturing  the  miserable  wretches  that  could 
scarce  obtain  bread  and  water  for  their  own  existence. *  In 
Spain,  the  same  means  were  understood  and  employed  by 
the  savage  nobles  of  that  barbarous  period.'  In  England, 
the  fearful  anarchy  which  prevailed  under  King  Stephen 
encouraged  a  similar  condition  of  affairs.  The  baronial 
castles  which  then  multiplied  so  rapidly  became  mere  dens 
of  robbers  who  ransacked  the  country  for  all  who  had  the 
unfortunate  reputation  of  wealth.  From  these  they  extracted 
the  last  penny  by  tortures;  and  the  chronicler  expatiates  on 
the  multiplicity  and  horrid  ingenuity  of  the  torments  devised 
— suspension  by  the  feet  over  slow  fires ;  hanging  by  the 
thumbs;  knotted  ropes  twisted  around  the  head;  crucet- 
houses,  or  chests  filled  with  sharp  stones,  in  which  the  victim 
was  crushed ;  sachentages,  or  frames  with  a  sharp  iron  collar 
preventing  the  wearer  from  sitting,  lying,  or  sleeping;  dun- 
geons filled  with  toads  and  adders;  slow  starvation,  &c.  &c.' 
Even  in  the  more  settled  times  of  the  close  of  the  reign  of 
Henry  II.  a  case  is  recorded  of  a  heavy  fine  inflicted  on  a 
man  for  illegally  capturing  and  torturing  a  woman  ;*  under 
Richard  I.  an  epistle  of  Clement  III.  refers  to  a  knight  who 
had  confessed  that  he  had  tortured  a  priest  and  forced  him 
to  redeem  himself  with  a  large  sum  of  money;*  and  in  T2io 
King  John  seized  all  the  Jews  in  England  and  tortured  them 
until  they  ransomed  themselves  heavily." 

In  all  this,  however,  there  is  no  evidence  of  the  revival  of 
torture  as  a  means  of  legal  investigation.     The  community 

'  Annalist.  Saxo  ann.  1 123.  See  also,  about  the  same  date,  the  Chron- 
S.  Tnidon.  Lib.  xii.  (D'Achery  II.  704);  and  the  Kpist.  Fridcrici  Episc. 
Leodiens.  in  Martene,  Ampliss.  Collect.  I.  654. 

*  Gerardi  Hist.  Compostcllan.  Lib.  ii.  cap.  80. 
>  Anglo-Saxon  Chronicle,  ann.  1137. 

*  Pike,  History  of  Crime  in  England,  I.  427. 
6  Jaffe  Regesta  p.  884. 

5  Matt.  Paris.  Hist.  Angl.  ann   1 210. 
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was  soiisfifd  with  the  olil  barbaric  forms  or  trial,  and  ihc 

church,  silll  true  to  its  humnniiing  instincts,  lost  no  opporlii- 

nily  of  placing  the  seal  of  its  diaapprobaiion  on  tiie  whole 

theory  of  extorting  confessions.     At  an  early  period,  it  liail 

even  been  a  tiiatterofdisinite  whether  a  Christian  magistrate, 

after  baptism,  was  at  liberty  to  inflict  torment  and  pronounce 

sentence  of  death.     The  synod  of  Rome  in  384  had  declared 

ihai  no  Chrisii.in  could  exercise  secular  power  without  sin, 

because  he  was  obliged  to  contravene  the  teachings  of  the 

church  by  ordering  the  application  of  torture  in  judicial 

pleadings;'  and  if  Innoiteni   I.,  in  405,  had  decided  that 

such   iirocectlings  were  lawful,    it  wlis  only  on  the  ground 

that  the  church  had  no  right  to  resist  the  laws  or  to  oppose 

the  powers  ordained  of  Go<l.'     About   the  same  time  St. 

Augustine  had  exposed  the  cruel  absurdity  of  torture  with  a 

cogent   terseness    that    has   rarely  been    excelled,  and   hail 

Ltiamiied  it  with  the  infamy  which  it  deserved.'    The  great 

I  name  of  Urcgory  I.  was  on  record  in  the  sixth  century,  de- 

1  Bouncing  as  worthless  a  confession  extorted  by  incarceration 

,«nd  hunger.'    When  Nicholas  1.,  who  did  so  much  to  huild 

lip  ecclesiastical  power  and  influence,  addressed,  in  806,  his 

ivell-known  epistle  to  the  Bulgarians  to  aid  and  direct  ibem 

Kin  their  conversion  to  orthodoxy,  he  recites  that  he  is  told 

tfiat,  in  cnscn  of  su!i|terted  theft,  their  courts  endeavor  to 

-extort  confession  by  stripes,  and  by  pricking  with  a  pointed 

E  iron.     Thin  he  pronounces  to  Ik.-  contrary  to  nil  law,  human 

I  And  divine,  for  confessions  10  be  valid  should  be  spontaneous ; 

laiid  he  argues  at  some  length  on  the  uncertainty  of  the  ays- 

I  tern  of  torture,  anil  the  injustice  to  which  it  leads,  concluding 

rwith  a  peremptory  prohibition  of  il»  continuance.* 

In  the  fitbt  half  of  the  some  century,  the  tnanufacturcrs  of 


•  SvniH.  Roman,  ann.  JX4,  can.  10. 

•  Innnu-nl  PI'.  1.  Bpln.  111.  a|i.  ill. 
■  De  Ct.  Uci  IJI1.  XIX.  n)>.  ii. 

'  t!K(nr.  PC.  I.  1.1b.  vw    I-..J.I    ..< 

•  NicolalPK  I.  r.pi«.t 
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the  False  Decretals  had  attributed  to  Alexander  I.  an  epistle 
designed  to  protect  the  church  from  pillage  and  oppression, 
in  which  that  pontiff  is  made  to  threaten  with  infamy  and 
excommunication  those  who  extort  confessions  or  other 
writings  from  ecclesiastics  by  force  or  fear,  and  to  lay  down 
the  general  rule  that  confessions  must  be  voluntary  and  not 
compulsory.*  On  the  authority  of  this,  Ivo  of  Chartres,  at 
the  commencement  of  the  twelfth  century,  declares  that  men 
in  holy  orders  cannot  be  forced  to  confess;'  and  half  a  cen- 
tury later,  Gratian  lays  down  the  more  general  as  well  as 
more  explicit  rule  that  no  confession  is  to  be  extorted  by  the 
instrumentality  of  torture.*  This  position  was  consistently 
maintained  until  the  revival  of  the  Roman  law  familiarized 
the  minds  of  men  with  the  procedures  of  the  imperial  juris- 
prudence, when  the  policy  of  the  church  altered,  and  it 
yielded  to  the  temptation  of  obtaining  so  useful  a  means  of 
reaching  and  proving  the  otherwise  impalpable  crime  of 
heresy. 

REAPPEARANCE    OF   TORTURE. 

The  latter  half  of  the  twelfth  century  saw  the  study  of  the 
civil  law  prosecuted  with  intense  ardor,  and,  in  the  beginning 
of  the  thirteenth.  Innocent  III.  struck  a  fatal  blow  at  the 
barbaric  systems  of  the  ordeal  and  sacramental  compurgation 
by  forbidding  the  rites  of  the  church  to  the  one  and  altering 
the  form  of  oath  customary  to  the  other.  The  unreasoning 
faith  which  had  reposed  confidence  in  the  boiling  caldron, 
or  the  burning  ploughshare,  or  the  trained  champion  as  the 
special  vehicle  of  Divine  judgment,  was  fading  before  the 
Aristotelian  logic  of  the  schools,  and  dialectical  skill  could 

*  Pseudo-Alcxand.  decret.     "Omnibus  orthodoxis." 

*  Ministrorum  confessio  non  sit  extorta  sed  spontanea. — I  von.  Panorm. 
IV.  cxvii.  • 

'  Quod  vcro  confessio  cruciatlbus  extorquenda  non  est. — Decreti  Caus. 
XV.  q  6,  can.  I. 
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not  Ijut  note  the  absurdity  of  acqiiitcing  a  culprit  because  !ie 
could  beg  or  buy  two,  or  five,  or  eleven  men  lo  swear  to 
tbcir  belief  in  his  oath  of  denial. 

Yet  with  all  these  influences  at  work,  the  ancestral  customs 
maintained  their  ground  long  and  stubbornly.  It  is  not  ' 
until  the  tatter  half  of  the  thirteenth  century  that  the  Brat 
faint  traces  of  legalized  torture  are  to  be  found  in  France,  at 
whose  University  of  I'aris  for  more  than  a  hundred  years  the 
Gtudy  of  the  Pandects  had  become  the  absorbing  topic,  and 
where  the  constantly  increasing  power  of  the  crown  found  its 
most  valuable  instriimcnls  in  the  civil  lawyers,  and  its  surest 
weapon  against  feudalism  in  the  extension  of  the  royal  juria- 
dictinn.  In  Germany,  the  progress  was  even  slower.  The 
decline  of  the  central  authority,  after  the  death  of  Frederic 
Barbarossa,  rendered  any  general  cliange  impossible,  and 
made  the  absolutist  principles  of  the  imperial  jurisprudence 
especially  distasteful  to  the  crowd  of  feudal  sovereigns, 
whose  privileges  were  best  supported  by  perpetuating  orgaa- 
;e»l  anarchy.  The  early*  codes,  therefore,  the  Sachscn- 
■gcl,  ilie  Schwab  en  Spiegel,  the  Kayscr-Recht,  and  the 
h  Laudrcchtt  which  regulated  the  judicial  procccd- 
the  Teutonic  nations  from  the  thirteenth  to  the 
centuries,  seem  to  know  no  other  mode  of  deciding 
I  IliI  questions  than  sacramental  purg.ition  and  the  various  . 
ordeal.  During  the  latter  portion  of  this  j>eriod,  it 
i,  nun,  torture  begins  to  appear,  but  it  is  an  innovation.' 

'  Oouriui  of  Hciitcitach,  writing  hi  liil,  giv«  »  sir>ry  irf  an  oceni- 
rcQci-  happening  in  tl&4  whicli,  if  not  lunbcllisheil  liy  lomc  laier  trsn- 
MTJIirr,  woulil  tmn  10  iiidiculc  tliat  ihic  juilicial  u»  ot  torture  wu  known 
■tan earlier  |wtinijilanu*iateit in  theieit  A  yoang  [prl, in  the ili^cuite 
or  a  miD,  WM  Jctpalctinl  with  It-iten  ui  Luciu*  III.  bjr  the  pontsuii  of 
Wulmor  in  his  suucgic  wiih  KD<tultih  lor  the  Uiliopnc  of  Trtv«i.  Near 
Au|[tliurj  ihe  wax  Jiitncil  In  a  rnbber,  who,  bearing  hit  punucii  0 
'OR.  Rftve  her  hia  hog  to  holJ  whil<  he  reurrrl  on  Home  prrlc"!  to  a  iliickct. 
Ca|iturcil  with  ihc  tiolcn  projicrly  the  mu  conrleinncd,  but  ihe  told  her  J 
^017  Id  ■  priot  in  coafc»ioiii  lh«  wood  wu  inmniiided  wid  (lit  latAiet  J 
cajKuicd,     Me   wat  lunuitJ   until  be  cunfc>M'J   Itm  aimc     Tiiim  h 
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The  first  indications  of  the  modern  use  of  torture  show 
distinctly  that  its  origin  is  derived  from  the  civil  law.      In 
the  Latin  kingdoms  of  the  East,  the   Teutonic  races  were 
brought  into  contact  with  the  remains  of  the  old  civilization, 
impressive  even  in  its  decrepitude.     It  was  natural  that,  in 
governing   the  motley  collection  of  Greeks,    Syrians,    and 
Franks,  for  whom  they  had  to  legislate,  they  should  adopt 
some  of  the  institutions  which  they  found  in  force  amid  their 
new  possessions,  and  it  is  only  surprising  that  torture  did  not 
form  a  more  prominent  feature  in  their  code.     The  earliest 
extant  text  of  the  Assises  de  Jerusalem  is  not  older  than  the 
thirteenth  century,  and  the  blundering  and  hesitating  way  in 
which  it  recognizes,  in  a  single  instance,  the  use  of  torture 
shows  how  novel  was  the  idea  of  such  procedure  to  the 
feudal  barons,  and  how  little  they  understood  the  principles 
governing  its  application.     When  a  murderer  was  caught  in 
the  act  by  two  witnesses,  he  could  be  promptly  hanged  on 
their  testimony,  if  they  were  strangers  to  the  victim.     If, 
however,  they  were  relatives,  their  testimony  was  held  sus- 
pect, and  the  confession  of  the  accused  was  requisite  to  his 
conviction.     To  obtain  this,  he  was  subjected  to  torture  for 
three  days;  if  he  confessed,  he  was  hanged;  if  obdurate,  he 
was  imprisoned  for  a  year  and  a  day,  with  the  privilege  of 
clearing  himself  during  that  period  by  the  ordeal  of  the  red- 
hot  iron.     If  he  declined  this,  and  if  during  his  confinement 
no  additional  evidence  was  procured,  he  was  acquitted,  and 
could  not  be  again  appealed  for  the  murder.* 

This  shows  the  transition  state  of  the  question.  The 
criminal  is  caught  with  the  red  hand  and  the  evidence  of 
guilt  is  complete,  save  that  the  witnesses  may  be  interested  ; 

retracted,  and  the  question  Iwtween  the  two  was  settled,  at  the  suggestion 
of  the  priest,  by  the  ordeal  of  hot  iron,  when  the  robber's  hand  was  burnt, 
and  the  girl's  uninjured.     The  talc  is  a  long  one,  very  romantic  in  its  de 
tails,  and  may  very  probably  have  been  ornamented  by  successive  scribes. 
— Caesar.  Heislerb.  Dial.  Mirac.  Dist.  I.  c.  xl. 
*  Assises  dc  Jerusalem,  Baisse  Court,  cap.  cclix. 
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I  confession  ihlis  becomes  requisite,  yet  the  failure  to  extort  it 
I  by  prolongcil  tormcni  does  not  clear  the  accused ;  tlie  ordeal 
I  is  resorted  to  in  order  to  supplement  the  torture,  and  solve 

■  the  doubts  which  the  latter  could  not  remove  ;  and  finally, 
Kthe  criminal  is  absolved,  though  he  dare  not  trust  the  judg- 
T  ment  of  God,  and  though  the  iincertainliea  in  which  torture 
I  had  left  the  case  arc  not  removed. 

Italy  was  the  centre  from  which  radiated  the  inHucnccs  of 
Kthe  Roman  law  throughout  Western  Europe,  and,  as  might 
mbc  expected,  it  is  to  Italy  that  we  must  look  for  the  c-trliesl 
Pincorporation  of  torture  in  the  procedures  of  modern  criminal 

■  jurisprudence.  The  Veionesc  laws  in  force  in  laiS  already 
1  show  a  mixture  of  proceedings  suggestive,  like  the  Assises  de  ' 
I  Jerusalem,  of  the  impending  change.     In  doubtful  cases,  the 

■  f  odeslfi  was  empowered  to  ascertain  the  truth  of  testimony 

■  by  either  inquc&t,  torture,  or  the  duel.'  This  shows  that  the 
^employment  of  torture  was  by  this  time  recognized  to  some 

■  extent,  though  as  the  code  is  a  very  full  one  aud  this  is  the 
I  only  allusion  to  it,  it  evidently  had  not  yet  grown  into  one 
Wof  the  regular  legal  processes.  So  in  the  legislation  of 
iFredcric  II.  for  his  Neapoliian  provinces,  promulgated  in 
Itiji,  the  mode  in  which  it  is  prescribed  shows  that  it  was  as 
ryet  but  sjtaringly  employed.  As  Frederic  was  one  of  the 
K«Brliest  secular  legislators  who  discountenanced  and  restricted 
Rbe  various  forms  of  the  ordeal,  it  was  natural  that,  with  his 
^education  and  temperament,  he  should  seek  to  replace  them 

with  the  system  of  the  Roman  codes  which  he  so  much 
admired. 

When  a  secret  murder  or  other  heinous  crime  was  com- 

Bnitted,  and  the  most  stringent  investigation  could  not  convict 

the  perpetrators,  if  (he  weight  of  suspicion  fell  on  persons  of 

Inimble  station  and  little  consequence,  they  could  be  tortured 

r  confession.     If  no  torment  could  wring  from  them  an 

kcknowlcdgment  of  guilt,  or  if,  as  often  happened  ("  prout 


I  LSI..  JurU  Civ 


cap.  7$  (p.  6l>. 
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accidere  novimiis  in  plerisqiie*'),  their  resolution  gave  way 
under  insufferable  torment  and  they  subsequently  recanted, 
then  the  punishment,  in  the  shape  of  a  fine,  was  inflicted  on 
the  district  where  the  crime  had  occurred.*  From  this  it  is 
evident  that  torture  was  not  exactly  a  novelty,  but  that  as 
yet  it  was  only  ventured  upon  with  the  lowest  and  most  un- 
protected class  of  society,  and  that  confession  during  its 
infliction  was  not  regarded  as  sufficient  for  conviction,  unless 
subsequently  persisted  in. 

During  the  remainder  of  the  century,  the  statutes  of  many 
of  the  Italian  cities  show  the  gradual  introduction  of  torture 
to  replace  the  barbarian  processes  which  were  not  indige- 
nous,' and  which  the  traditional  hate  of  the  Italian  States  for 
the  Tedeschi  was  not  likely  to  render  popular.  That  by  the 
middle  of  the  century,  indeed,  the  practical  applications  of 
torture  had  been  profoundly  studied  and  were  thoroughly 
understood  in  all  their  most  inhuman  ramifications  is  suffi- 
ciently evident  from  the  accounts  which  we  possess  of  the 
fearful  cruelties  habitually  practised  by  petty  despots  such  as 
Eccelino  di  Romano.* 

The  manner  in  which  the  use  of  torture  thus  in  time  was 
superimposed  upon  the  existing  customs  of  Europe  is  clearly 
shown  in  the  law  of  Lubeck.  The  mercantile  law  of  the 
Middle  Ages  disregarded,  as  we  have  seen,  all  the  irregular 
forms  of  evidence,  such  as  the  ordeal,  the  judicial  duel,  &c.  j 
and  it  naturally  was  not  favorable  to  torture.  As  the  chief 
of  the  Hanse-towns  Lubeck,  therefore,  in  its  legislation  pre- 
served the  principles  of  the  mercantile  law,  but  in  time  these 

'  Constit.  Sicular.  I^ib.  i.  Tit.  xxvii. 

'  Du  Boys,  Droit  Criminel  des  Pcup.  Mod.  II.  405. 

'  Monach.  Paduan.  Chron.  Lib.  ii.  aim.  1252-3  (Urstisii  Script.  Rcr. 
German,  p.  594). — Quotidie  diversis  generibus  tormenlorum  indifferenter 
tarn  majores  quam  minores  a  carnificibus  necabuntur.  Voces  terribiles 
clamantum  in  tormentis  die  noctuque  audicnantiir  de  altis  palatiis.  .  .  . 
Quotidie  sine  laborc,  sine  conscientiae  remorsione  magna  torn  cnta  et  inex- 
ogitata  corporibus  hominum  infligebat,  etc. 


I 


came  to  be  expounded  by  a  race  of  lawyers  imbued  with  ihe 
idcns  of  (he  iin[}crial  jumprudciice,  and  lilllc  was  lert  or  the 
primitive  simplicity  of  the  original  code.  Thus  the  latter, 
when  treating  of  adultery,  simply  provides  that  the  accused 
must  clear  htmsi^lf  by  oath,  or  be  held  guilty  of  the  charge  ; 
but  a  commentary  on  it,  written  in  1664,  assumes  that  as  the 
crime  is  a  peiiitliarly  secret  one  recourse  must  be  M  once  had 
to  torture  where  there  is  colorable  ground  for  suspicion.' 

About  this  time  we  also  tind,  in  the  increasing  rigor  and 
gradual  systematizing  of  the  In<iuisition,  an  evidence  of  the 
growing  disjKisition  to  resort  to  torture,  and  a  powerful  ele- 
ment in  extending  and  facilitating  its  introduction.  The 
church  had  been  actively  engaged  in  discountenancing  and 
extirpating  the  ordeal,  and  it  now  threw  the  immense  weight 
of  ils  authority  in  favor  of  the  new  process  o(  extorting  con- 
fessions. When  Frederic  II.,  in  laai,  published  at  J'adua 
his  three  consiiiuiions  directed  against  heresy,  cruel  and  un- 
sparing as  they  were,  ihey  contained  no  indication  that  tor- 
ture was  even  conieraplaled  as  a  mode  of  investigation.  In 
conformity  with  the  provisions  of  the  Latcran  Council  of  1115, 
parties  suspected  on  institficient  evidence  were  directed  to 
prove  their  innocence  by  some  fitting  mode  of  purgation,  and 
thesamc  instructions  were  given  by  Gregory  JX.  in  lajs-'  In 
1151,  however,  when  Innocent  IV.  issued  his  elaborate  direc- 
tions for  the  guidance  of  the  Inquisition  in  Tuscany  and  Lom- 
bardy,  he  orderetl  the  civil  magistrates  to  extort  from  all  here- 
tics by  torture  not  merely  a  confession  of  their  own  guilt,  but 
ftn  accusation  of  all  who  might  be  their  accomplices ;  and  this 
derives  additional  significance  from  his  reference  to  similar 
proceedings  as  customary  in  trials  of  thieves  and  robbers.* 

I  Uevii  Commcni.  in  Ju  Lubceenst,  Lib.  iv.  Tit.  vL  Art.  ^  (Frauco- 
|litar(.  1 664 1 . 

*  Concil    Ijilcran.   IV,   can.  iii.— Gulilul- Conuil.   Iniji.   I.  igj'S.— 
l:II*iduin.  CoQCil.  VII.  1(14.     See  nbovc,  p.  81. 

'  Tconiur  pnrterH  potiatu  »cu  leitat  oiiun'  li;<uli.u'  ■jui(»  capo 
luboetil,  cogcic  cilni  mcmhti  (liiuinulionciu  < 
3»' 
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It  shows  the  progress  made  during  the  quarter  of  the  century, 
and  the  high  appreciation  entertained  by  the  church  for  the 
convenience  of  the  new  system. 

As  yet,  however,  this  did  not  extend  beyond  Italy.  There 
is  extant  a  tract,  written  not  long  after  this  time,  containing 
very  minute  instructions  as  to  the  established  mode  of  deal- 
ing with  the  Waldensian  sectaries  known  as  the  "Poor 
Men  of  Lyons.'*  It  gives  directions  to  break  down  their 
strength  and  overcome  their  fortitude  by  solitary  confine- 
ment, starvation,  and  terror,  but  it  abstains  from  recom- 
mending the  infliction  of  absolute  and  direct  torture,  while 
its  details  are  so  full  that  the  omission  is  fair  negative  evi- 
dence that  such  measures  were  not  then  customary.' 

The  whole  system  of  the  Inquisition,  however,  was  such 
as  to  render  the  resort  to  torture  inevitable.  Its  proceedings 
were  secret;  the  prisoner  was  carefully  kept  in  ignorance  of 
the  exact  charges  against  him,  and  of  the  evidence  upon 
which  they  were  based.  He  was  presumed  to  be  guilty,  and 
his  judges  bent  aH  their  energies  to  force  him  to  confess. 
To  accomplish  this,  no  means  were  too  base  or  too  cruel. 
According  to  the  tract  just  quoted,  pretended  sympathizers 
were  to  be  let  into  his  dungeon,  whose  afl*ected  friendship 
might  entrap  him  into  an  unwary  admission  ;  officials  armed 

vere  latroncs  et  hoinicidas  animarum  et  furcs  sacramentorum  Dei  et  fidei 
Christiana?,  errorcs  suos  cxpresse  fateri  et  acciisare  alios  hrcrcticos  quos 
sciunt,  et  bona  corum,  et  credentes  et  reccplatores  et  dcfensores  eonim, 
sicut  coguntur  fures  etialrones  rcnim  temporalium  accusare  suos  complices 
et  fateri  malcficia  qua;  fecerunt. — Innocent  IV.  Leg.  et  Const,  contra 
Haret.  §  26. 

'  Trac.  de  Hocres.  Paup.  de  Lugd.  (Martenc  Thesaur.  V.  1787).  In 
the  tract,  Frederic  II.,  who  died  in  1250,  is  spciken  of  as  "quondam  im- 
perator." 

I  have,  however,  met  with  a  letter  of  St.  Dominic,  dated  April  7th, 
1217,  which  if  genuine  would  show  that  the  various  kinds  of  torture,  the 
rack,  the  pincers,  the  wheel,  &c.,  were  employed  against  the  heretic  Albi- 
genses  as  early  as  that  date. — See  the  Fra  Paolo  Sarpi,  Vcnezia,  Ollob, 
27*,  1869, 
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with  fictitious  evidence  were  directed  to  frighten  him  with 
assertions  of  the  testimony  obtained  against  liim  from  snppo- 
tititious  witnesses;  and  no  resources  of  fraud  or  guile  were 
to  be  spared  in  overcoming  the  caution  and  resolution  of  the 
poor  wretch  whose  mind,  as  we  have  seen,  had  been  care- 
fully weakened  by  solitude,  suffering,  hunger,  and  terror. 
From  this  to  the  raclc  and  cstrapade  the  stcgi  was  easily 
taken,  and  was  not  long  delayed.  In  1301,  we  find  even 
Phitippe-le-Bel  protesting  against  the  cruelty  of  Fulk,  the 
Dominican  Inquisitor,  and  interfering  to  protect  his  subjects 
from  the  rehnenients  of  torture  to  which,  on  simple  suspicion 
of  heresy,  unCorttinate  victims  were  habitually  emwsed.'  Yet 
when,  a  few  years  later,  the  same  monarch  resolved  upon 
the  destruction  of  the  Templars,  he  made  the  Inquisition  the 
facile  instrument  to  which  he  resorted,  as  a  mailer  of  course, 
to  extort  from  De  Molay  and  his  knights,  with  endless  repe- 
tition of  torments,  the  confessions  which  were  to  recruit  his 
exhausted  treasury  with  their  broad  lands  and  accumulated 

The  history  of  the  Inquisition,  however,  is  too  large  a  sub- 
ject to  be  treated  here  in  detail,  and  it  can  only  be  alluded 
to  for  the  purpose  of  indicating  its  influence  upon  secular 
law.  That  influence  was  immense.  The  legists  who  were 
endeavoring  to  eradicate  the  feudal  customs  could  not  expect 
the  community  to  share  their  admiration  of  the  Roman  law, 
and  naturally  grasped  with  eagerness  the  advantage  offered 
Ihem  in  adducing  the  example  of  ecclesiastical  institutions. 

I  Clamor  valiilai  et  iiuinualio  luctuasa  tiJelium  wlKliionim  .  .  .  pnicu> 

«  Id  Inquisilioiiis  ncgotio  a  cspliiinitiDa.  quicsti'iiiilnu  ct  cxcogitaltl 

Bloimcntu  incitiicni  [-eivniu  ijiiu  pro  Uliilo  oucrit  liu-rciicA  libe  ncHMos, 

■  ■bnepuiE  Chiisium  .  .  .  .  vl  vcl  milu  tonncni»rum  Faieri  compclliL — Ul. 

Philip.   Puichtt  (Vaiuctlc.  Hiu.  C6n.   dc  Uneuedoc,   T.   IV.    I'leuvci 

>.  tiS). 

•  Tht  fearful  limuls  of  ionuicin>ll«Ll«il  by  Raynonard  (Mon.  ULy.  rtl. 

■Ha  Condmiinaiion  dn  tHiev.  <lu  Tenipla)  <bew  ihu  the  Inr|uiMiiun  I7 

wu  fully  experienced  in  toch  vnHu 
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In  founding  their  new  system,  they  could  thus  hardly  avoid 
copying  that  which  presented  itself  under  all  the  authority 
of  an  infallible  church,  and  which  had  been  found  to  work 
so  successfully  in  unveiling  the  most  secret  of  hidden  crimes, 
those  of  faith  and  belief.^  When,  therefore,  men  were 
taught  that  in  these  cases  the  ordinary  forms  and  safeguards 
of  the  law  were  not  to  stand  in  the  way  of  the  public  good,  a 
principle  was  enunciated  capable  of  illimitable  development. 

About  the  time  when  Innocent  IV.  was  prescribing  torture 
in  Italy,  we  find  the  first  evidence  of  its  authoritative  use  in 
France  as  an  ordinary  legal  procedure.  In  December,  1254, 
an  assembly  of  the  nobles  of  the  realm  at  Paris  adopted  an 
ordonnance  regulating  many  points  in  the  administration  of 
justice.  Among  these  occurs  an  order  that  persons  of  good 
reputation,  even  though  poor,  shall  not  be  put  to  the  torture 
on  the  evidence  of  one  witness,  lest,  on  the  one  hand,  they 
may  be  forced  to  convict  themselves  falsely,  or,  on  the  other, 
to  buy  themselves  off  from  the  infliction.'' 

This  would  seem  to  indicate  that  the  system  of  judicial 

*  Simancic  de  Christ.  Instit.  Tit.  LXV.  No.  19. — To  Ihc  Inquisition  is 
likewise  attributable  another  of  the  monstrous  iniquities  of  criminal  justice 
— the  denial  to  the  accused  of  the  assistance  of  counsel.  Under  the  cus- 
tomary law  of  the  feudal  courts,  the  avocat  or  *•  avantparlier"  was  freely 
admitted,  but  such  privilege  was  incompatible  with  the  arbitrary  process  of 
which  the  sole  object  was  to  condemn  for  a  crim^  scarce  susceptible  of 
proof.  The  decretal  against  heretics  issued  in  1235  by  Gregory  IX.  for- 
bids all  judges,  advocates  and  notaries  from  helping  the  suspected  heretic 
under  pain  of  perpetual  deprivation  of  function — *'  Item,  judices,  advocali, 
et  notarii  nulli  eorum  officium  suum  impendant;  alioquin  eodem  ofHcio 
perpetuo  sint  privati"  (Harduin.  Concil.  VII.  164);  and  the  same  rule 
was  enjoined  **ne  Inquisiiionis  negotium  per  advocatorum  strepitum  re- 
tardetur"  by  the  Council  of  Valence  (can.  xi.)  in  1248  and  that  of  Alby 
(can.  xxiii.)  in  1254.   (Harduin.  VII.  426,  461.) 

'  Pcrsonas  autem  honestas  vel  bonne  famne,  etiam  si  sint  paupercs,  ad 
dictum  testis  unici,  tormentis  seu  quxstionibus  inhibcmus,  ne  ob  metum 
falsum  confiteri,  vel  suam  vexationcm  rcdimere  compellantur. — Fontanon, 
Edicts  ct  Ordonn.  I.  701.  A  somewhat  different  reading  is  given  by  Isam- 
bert,  Anciennes  Lois  Fran9aiscs  I.  270. 
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torlute  was  sri  romplctely  estali! [liheH  that  its  fvils  andfl 
abuses  had  begun  to  tender  themselves  apparent  and  toM 
require  restrictive  legislation.  Vet  the  coniem|iurancous9 
remains  of  jiirispniricuce  show  no  trace  of  the  custom,  an<n 
some  of  them  arc  of  a  nature  to  rentier  their  silence  a  ncga'l 
tive  proof  of  no  little  weight.  To  this  period,  for  instance,  I 
belongs  the  earliest  extant  coutiimier  of  Normandy,  piib-1 
lished  by  Liidewig.  and  it  contains  no  allusion  toiortare^l 
The  same  may  be  said  of  (he  J^or  de  Blarn,  granted  in  1 188, 1 
and  recently  printed  by  MM.  Maznre  and  Hatoulct.  which  \tm 
very  full  in  its  details  of  judicial  procedure.  The  coUeclionB 
of  the  laws  of  St.  Louis,  known  as  the  Eiahiissemenls,  is  like*  I 
wise  free  from  any  inslmotions  or  directions  as  to  its  applies-^ 
lion,  though  it  could  scarcely  have  been  omitted,  had  itj 
formed  part  of  the  admitted  jurisprudence  of  the  ngc.  It  1 
may  be  argued,  indeed,  that  these  codes  and  laws  assume  I 
the  existence  of  torture,  and  therefore  make  no  reference  tO'  J 
it,  but  such  an  argument  would  not  hold  good  with  respect  I 
to  the  books  of  practice  which  shrewd  and  experienced  I 
lawyers  commenced  at  that  lime  to  draw  up  for  Ihc  gnidance  J 
of  courts  in  the  unsettled  perioil  of  cunHirt  between  thsB 
ancient  feudal  customs  and  the  iuvadiitg  civil  law.  For  in*B 
instance,  no  text-book  can  well  be  more  minute  than  tbel 
"Livres  dc  Josiice  et  de  Plel,"  written  about  the  year  lafio,  \ 
by  a  lawyer  of  the  school  of  OtWans,  then  celebrated  as  the  1 
headquarters  of  the  study  of  the  Imiierial  jurispnjdcnrc.  He  I 
manifests  upon  almost  every  page  his  familiar  acquaintance  I 
withithc  civil  and  canon  law,  and  he  could  not  po^isibly  have  | 
avoided  some  reference  to  loriurc,  if  ii  had  been  even  aa  j 
occasional  resource  in  the  tribunals  in  which  he  pleaded,  | 
and  yet  he  does  not  in  any  way  allude  to  it.  I 

The  same  conclusion  is  derivable  from  the  "  Coutumes  da  J 
Ueaiivoisis, "  written  about  i»7o  by  I'hilippe  dc  lieaiimanoir.  I 
In  his  position  as  roynl  baiUi,  Bcnumanoir  had  obtained  thtfj 
fullest  possible  familiarity  with  all  the  practical  secular  juri^H 
prudence  of  his  day,  and  his  tendencies  were  naturally  t^| 
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favor  of  the  new  system  with  which  St.  Louis  was  endeavor- 
ing to  break  down  the  feudal  customs.  Yet,  while  he  details 
at  much  length  every  step  in  all  the  cases,  civil  and  criminal, 
that  could  be  brought  into  court,  he  makes  no  allusion  to 
torture  as  a  means  of  obtaining  evidence.  In  one  passage, 
it  is  true,  he  seems  to  indicate  that  a  prisoner  could  be  forced, 
while  in  prison,  to  criminate  himself,  but  the  terms  employed 
prove  clearly  that  this  was  not  intended  to  include  the  ad- 
ministration of  torment.*  In  another  place,  moreover,  when 
treating  of  robberies,  he  directs  that  all  suspected  parties 
should  be  long  and  closely  confined,  but  that,  if  they  cannot 
be  convicted  by  external  evidence,  they  must  at  last  be  dis- 
charged.* All  this  is  clearly  incompatible  with  the  theory  of 
torture. 

The  ''Conseil"  of  Pierre  de  Fontaines,  which  was  pro- 
bably written  about  the  year  1260,  affords  the  same  negative 
evidence  in  its  full  instructions  for  all  the  legal  proceedings 
then  in  use.  In  these  three  works,  notwithstanding  the 
reforms  attempted  by  St.  Louis,  the  legist  seems  to  imagine 
no  other  solution  than  the  wager  of  battle  for  the  settlement 
of  doubtful  cases,  wherein  testimony  is  insufficient.  The 
form  of  trial  is  still  public,  in  the  feudal  or  royal  courts,  and 
every  opportunity  is  given  both  for  the  attack  and  the  defence. 
The  work  of  de  Fontaines,   moreover,   happens  to   furnish 

*  Cil  qui  est  pris  ct  mis  en  prison,  soit  por  meffet  ou  por  (lete,tant  comme 
11  est  en  prison  il  n'est  tenus  H  respondre  a  riens  c'on  li  demande  fors  es 
cas  tant  solemcnt  por  quoi  il  fu  pris.  El  s'on  li  fet  respondre  autre  coze contre 
se  volcntd,  et  sor  ce  qu'il  allige  qu'il  ne  veut  pas  respondre  tant  comme  il 
soit  en  prison ;  tout  ce  qui  est  fait  contre  li  est  de  nulc  valeur,  car  il  pot 
tout  rapeler  quand  il  est  hors  de  prison. — Beaumanoir,  cap.  L(i.  J  xix. 

*  Quant  tel  larrecin  sunt  fet,  le  ju.stice  doit  penre  toz  les  souspe9onneus 
et  fere  moult  de  demandes,  por  savoir  s'il  porra  fere  cler  ce  qui  est  orbe. 
Et  bien  les  doit  en  longe  prison  tcnir  et  destroite,  et  toz  cex  qu'il  ara 
souspechonneus  par  malvese  rcnommee.  El  s'il  ne  pot  en  nule  maniere 
savoir  le  verity  du  fet,  il  les  doit  delivrcr,  se  nus  ne  vient  avant  qui  partie 
se  voillc  fere  d'ausacuser  droitcment  du  larrecin.— Ibid.  cap.  xxxi.  {  vi. 
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llier  proof  ihat  he  wrole  at  the  commcnceiin;nt  of  a  Iran- 
m  |)criod,  during  which  tlie  use  of  torture  was  introduced. 
\  Jn  the  oldest  MSS.  of  his  work,  which  are  tonsidcrcd  to 
I'datc  from  1360  to  tiSo.  there  is  a  passage  to  the  effect  (hst 
I  ■  man  tonvicted  of  crime  may  appeal,  If  he  has  noi  coii- 
k  fessed,  or,  when  he  has  confessed,  if  it  has  been  in  cunse- 
[  (jiieiice  of  some  understanding  {eavfni).  In  later  MSS., 
I  transcribed  in  the  early  ]iart  of  the  fourteentli  century,  the 
I  word  "covent"  is  rejiliced  by  "  tourmeni,'"  thus  showing 
I  not  only  ihc  introduction  of  toniire  during  the  interval,  but 
[.also  that  a  conviction  obtained  by  it  was  not  6nal. 

The  Ordonnancc  of  1354,  indeed,  as  far  as  it  relates  to 
r  torture,  is  asserted  by  modern  criticism  to  have  been  ap- 
[plicablc  only  to  Langnedoc'  1  do  not  know  upon  what 
I  bets  (his  opinion  is  based,  but  it  is  observable  that  in  the 
[■  document  as  registered  in  the  council  of  Bf/iers  in  1155,  the 
I  section  respecting  torture  is  omitted,'  and  this  would  seem 
?  to  show  tliat  even  in  the  south,  where  the  traditions  of  ihc 
Roman  law  were  continuous,  torture  was  still  regarded  as  an 
nnovation  not  to  be  legally  sanctioned. 

White  giving  due  weight,  however,  to  all  this,  we  must 
not  lose  sight  of  Ihe  fact  that  the  laws  and  regulations  pre- 
scribed in  royal  ordonuanccs  and  legal  text-books  were 
practically  applicable  only  to  a  portion  of  the  population. 
Ail  non-nobles,  who  had  not  succeeded  in  extorting  s|>ecial 
privileges  by  charter  from  their  feudal  superiors,  were  ex- 
posed 10  the  caprices  of  barbarous  and  irresponsible  power. 

'  Si  II  hoiw  n'*M  connol»«an«  it  non  nwifrl,  ou  n'il  I'*  cwicu  cI  ee  a 
esit  i)«r  covent,  •'(■n  li  fiui  jugcmcnt.  apcUr  en  puct. — Conscil,  eh.  nil. 
on.  aSL     (^litbn  Marnier.  Porit,  \%.\b.) 

*  Tanon,  Kr|;Mre  Crimlnel  de  Injiulicc  de  S.  Martln-des-Chiun|ft,  In- 
tmil   p.  ItiKvi.  (I*ari(,   1S77).— L'Uittleur  |La  Crimu  «i  1«*  Peine 
Vtiy*,  l86j,  p.  113)  uyi  ihal  ll  wv  ciucteil  fnt  ihc  hoilUgci  of  Bonvalii 
and  Cihon,  bui  «e  have  lem  Uwn  Bmimani'ir  llial  (orture  wu  not  ucJ 
In  llie  tlna<i»«it. 

*  Itilui.  Cnncl).  Catl.  N.irtmn.  ji.  75. 
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It  was  a  maxim  of  feudal  law  that  God  alone  could  intervene 
between  the  lord  and  his  villein — **M6s  par  notre  usage 
n'a-il,  entre  toi  et  ton  vilein,  juge  fors  Deu''* — the  villein 
being  by  no  means  necessarily  a  serf ;  and  another  rule  pro- 
hibited absolutely  the  villein  from  appealing  from  the  judg- 
ment of  his  lord.'  Outside  of  law,  and  unauthorized  by 
coutumiers  and  ordonnanccs,  there  must,  under  such  insti- 
tutions, have  been  habitually  vast  numbers  of  cases  in  which 
the  impatient  temper  of  the  lord  would  seek  a  solution  of 
doubtful  matters  in  the  potent  cogency  of  the  rack  or  scourge, 
rather  than  waste  time  or  dignity  in  endeavoring  to  cross- 
question  the  truth  out  of  a  quick-witted  criminal. 

Still,  as  an  admitted  legal  procedure,  the  introduction  of 
torture  was  very  gradual.  The  **01im,**  or  register  of  cases 
decided  by  the  Parlement  of  Paris,  extends,  with  some  inter- 
vals, from  1255  to  131 8,  and  the  paucity  of  affairs  recorded 
in  which  torture  was  used  shows  that  it  could  not  have  been 
habitually  resorted  to  during  this  period.  The  first  instance, 
indeed,  only  occurs  in  1283,  when  the  Bishop  of  Amiens 
complains  of  the  bailli  of  that  town  for  having  tried  and  tor- 
tured three  clerks  in  defiance  of  the  benefit  of  clergy  which 
entitled  them  to  exemption  from  secular  jurisdiction.  The 
bailli  pleaded  ignorance  of  their  ecclesiastical  character,  and 
his  plea  was  admitted  as  sufficient. '  The  next  instance  of 
the  use  of  torture  is  found  in  1299,  when  the  royal  bailli  of 
Senlis  cites  the  mayor  and  jurats  of  that  town  before  the  Par- 
lement, because  in  a  case  of  theft  they  had  applied  the  ques- 
tion to  a  suspected  criminal ;  and  though  theft  was  within 
their  competence,  the  bailli  argued  that  torture  was  an  inci- 
dent of  **  haute  justice*'  which  the  town  did  not  possess. 
The  decision  was  in  favor  of  the  municipality.*     The  next 

*  Conseil  ch.  xxi.  art.  8. 

^  Ibid.  art.   14.     Et  encor  nc  puisse  li  vileins  fausser  le  jugement  son 
scignor. 

'  Actes  du  Parlement  dc  Paris,  I.  382  (Paris,  1863). 

*  Olim.  T.  II.  p.  451. 
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;ar  (tjoo)   we  find  a  clerk,  wearing  habil  and   lonsore, 

fcomplaining  that  the  royal  officials  of  the  town  of  Villi-neuve 

)  Rouergiie  had  lomired  him  in  divers  wnys,  with  ropes  and 

vi^ighis,  healed  eggs  and  fire,  so  thai  he  was  crippled, 

rod  had  been  forced  to  expend  three  hundred  livrcs  Tour- 

n  medicines  and  iihysicians.     This,  with  other  proper 

Damages,  he  prays  may  be  made  good  to  him  by  the  perpe- 

raiors,  and  the  arrPt  of  the  I'aricmenl  orders  their  jrersons 

SiBnd  property  to  be  seized,  and  their  possessions  valued,  in 

portlcr  that  the  amount  may  be  projtcrly  assessed  among  them.' 

Philippc-le-Bel,  notwithstanding  his  mortal  quarrel  with  the 

papacy— or  perhaps  in  consequence  of  it— was  ever  careful 

of  the  rights  and  privileges  of  the  clergy,  among  which  the 

iniiy  from  secular  jurisdiction  and  consequently  from 

■torture  was  prominent.    The  case  evidently  turned  ii[K>n  that 

■  point. 

The  fourth  case  does  not  present  itself  until  1306.  Two 
J9ews,  under  accusation  of  larceny  by  ihcir  brethren,  complain 
that  they  had  been  illegally  tortured  by  the  baillj  o(  Bourgcs, 
hnd  though  one  of  them  under  llie  infliction  had  confessed  to 
tnplicity,  the  confession  is  retracted  and  damages  of  three 
nHousand  livres  Tournois  are  demanded.  On  the  other  hand, 
[the  bailli  maintains  that  his  proceedings  arc  legal,  and  asks 
Vlo  have  the  complainants  punished  in  accordance  with  the 
Iconression.  The  I'arlcment  adopts  a  middle  course ;  it  ac< 
1  quits  the  Jews  and  awards  no  damages,  showing  thai  the 
;  was  legal  and  a  letrarled  confession  valueless.* 
'  lifth  ease,  which  occurs  in  1307,  is  interesting  as 
I. having  for  its  reporter  no  less  a  personage  than  Uuillaume 
|dc  Nogarct,  the  captor  of  Boniface  VIII,  A  certain  Guillot 
I  dc  Ferrifercs,  on  a  charge  of  robbery,  had  been  tried  by  ihc 
Ljudge  uf  Villelungue  and  Nicolas  Bourges,  royal  cliatelain  of 
1  Moni-Ogicr.  The  latter  had  tortured  him  reiwatcdiy  and 
Icruclly,  so  that  he  was  permanently  crippled,  and  his  uncle. 
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Etienne  de  Ferri^res,  Chatelain  of  Montauban,  claims  dam- 
ages. The  decision  condemns  Nicolas  Boiirges  in  a  mulct 
of  one  thousand  livres  Tournois,  half  to  Guillot  for  his  suffer- 
ings and  half  to  Stephen  for  his  expenses,  besides  a  fine  to 
the  crown. ^  It  is  evident  that  judges  were  not  allowed  to 
inflict  unlimited  torment  at  their  pleasure. 

The  sixth  case,  occurring  in  1310,  may  be  passed  over,  as 
the  torture  was  not  judicial,  but  merely  a  brutal  outrage  by 
a  knight  on  a  noble  damsel  who  resisted  his  importunities : 
though  it  may  be  mentioned  that  of  the  fine  inflicted  on  him, 
fifteen  hundred  livres  Tournois  enured  to  the  crown,  and  only 
one  hundred  to  the  victim.* 

The  seventh  case  took  place  in  131 2,  when  Michael  de 
Poolay,  accused  of  stealing  a  sum  of  money  from  Nicolas 
Loquetier,  of  Rouen,  was  subjected  to  long  imprisonment 
and  torture  at  Ch^teau-Neuf  de  Lincourt,  and  was  then 
brought  to  the  Chatelet  at  Paris,  where  he  was  again  exa- 
mined without  confession  or  conviction.  Meanwhile,  the 
real  criminal  confessed  the  theft,  and  Nicolas  applies  to 
the  Parlement  for  the  liberation  of  Michael,  which  is  duly 
granted.' 

A  long  interval  then  occurs,  and  we  do  not  hear  of  torture 
again  until  1318,  when  Guillaume  Nivard,  a  money-changer 
of  Paris,  was  accused  of  coining,  and  was  tortured  by  the 
Prevot  of  the  Chatelet.  He  contends  that  it  was  illegal, 
while  the  Prevot  asserts  that  his  jurisdiction  empowered  him 
to  administer  it.  The  Parlement  investigates  the  case,  and 
acquits  the  prisoner,  but  awards  him  no  damages.* 

The  essentially  commonplace  and  trivial  character  of  these 
cases  has  its  interest  in  showing  that  the  practice  of  appealing 
to  the  Parlement  was  not  confined  to  weighty  matters,  and 
therefore  that  the  few  instances  in  which  torture  was  involved 
in  such  appeals  aff*ord  a  fair  index  of  the  rarity  of  its  use 

'  Olim.  III.  221-2.  «  Ibid.  III.  505-6. 

3  Ibid.  III.  751-2.  *  Ibid.  III.  1299. 
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during  liiis  perioil.  These  cases,  loo.  have  seemed  lo  me 
worth  reciting,  as  they  illustrate  the  principles  upon  which 
its  application  was  bused  in  the  new  jnrispnitlencc,  and  the 
ttDlative  and  uncertain  character  of  the  progress  by  which 
ihc  primitive  customs  of  tlic  European  races  were  gradually 
1>ecoming  supplanted  by  the  resuscitated  Roman  law. 

A  few  instances,  moreover,  are  on  record  in  which  torture 
Was  used  in  affairs  of  state.  Thus  in  1304  we  find  Charles 
of  Valoia  torturing  a  Flemish  beguine  who  was  accused  of 
an  attempt  to  poison  him.  The  mode  adopted  was  the  ap- 
plication of  fire  to  the  soles  of  the  victim's  feet,  and  though 
she  was  s.iid  10  have  confessed,  still  he  liberated  her  after  a 
short  imprisonment.'  In  the  frightful  scandal,  also,  of  the 
daughters- in-law  of  Philippe-!c-Bd,  which  occurred  in  1314, 
though  torture  docs  not  seem  lu  have  been  used  in  examining 
the  principals,  either  the  princesses  or  their  paramours,  it 
was  freely  employed  upon  the  numerous  persons  who  were 
scctised  as  accessories.'  In  1315,  during  the  long  trial  of 
Enguerrand  de  Marigny,  sacrificed  after  the  ileath  of  I'hilippe- 
ile-Bel  to  the  hatred  of  Charles  of  Valois,  torture  was  freely 
used  to  obtain  (Evidence  from  his  dependents;'  and  in  the 
BRtnc  year  Raoul  dc  Presles.  accused  of  the  death  of  the  late 
king,  was  exposed  to  torture  without  obtaining  a  confession, 
and  was  finally  liberated.* 

This  undermining  of  the  ancient  customs  had  not  been 
allowed  lo  coniimic  unimerniptcd  by  protest  and  resistance. 
In  the  closing  days  of  Ihc  reign  of  Philippe-lc-Dcl,  the  feudal 
powers  of  France  awoke  to  the  danger  with  which  tlicy  were 
menaced  by  the  extension  of  the  royal  prerogative  during 
Ihe  preceding  hatf-ceniury.  A  league  was  formed,  which 
BCcmcd  to  threaten  the  existence  of  the  institutions  so  care- 
fully nurtured  by  St.  Louts  and  his  successors.     It  was  too 


I  GbIIL  de  Kancii  Contintiiit.  i 

■  Ibid.  inn.  1314. 

'  Urandei  Uironiqutt,  1 
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late,  however,  and  though  the  storm  broke  on  the  new  and 
untried  royalty  of  Louis  Hutin,  the  crown  lawyers  were  al- 
ready too  powerful  for  the  united  seigneurie  of  the  kingdom. 
When  the  various  provinces  presented  their  complaints  and 
their  demands  for  the  restoration  of  the  old  order  of  things, 
they  were  met  with  a  little  skilful  evasion,  a  few  artful  pro- 
mises, some  concessions  which  were  readily  withdrawn,  and 
negatives  carefully  couched  in  language  which  seemed  to 
imply  assent. 

Among  the  complaints,  we  find  the  introduction  of  torture 
enumerated  as  an  innovation  upon  the  established  rights  of 
the  subject,  but  the  lawyers  who  drew  up  the  replies  of  the 
king  took  care  to  infringe  as  little  as  they  could  upon  a  sys- 
tem which  their  legal  training  led  them  to  regard  as  an  im- 
mense improvement  in  procedure,  especially  as  it  enabled 
them  to  supersede  the  wager  of  battle,  which  they  justly  re- 
garded as  the  most  significant  emblem  of  feudal  independ- 
ence. 

The  movement  of  the  nobles  resulted  in  obtaining  from 
the  king  a  series  of  charters  for  the  several  provinces,  by 
which  he  defined,  as  vaguely,  indeed,  as  he  could,  the  extent 
of  royal  jurisdiction  claimed,  and  in  which  he  promised  to 
relieve  them  from  certain  grievances.  In  some  of  these 
charters,  as  in  those  granted  to  Britanny,  to  Burgundy,  and 
to  Amiens  and  Vermandois,  there  is  no  allusion  made  to 
torture.^  In  the  two  latter,  the  right  to  the  wager  of  battle 
is  conceded,  which  may  explain  why  the  nobles  of  those 
provinces  were  careless  to  protect  themselves  from  a  process 
which  they  could  so  easily  avoid  by  an  appeal  to  the  sword. 
In  the  charter  of  Languedoc,  all  that  Louis  would  consent 
to  grant  was  a  special  exemption  to  those  who  had  enjoyed 
the  dignity  of  capitoul,  consul,  or  decurion  of  Toulouse  and 
to  their  children,  and  even  this  trifling  concession  did  not 
hold  good  in  cases  of  **  lese-majeste'*  or  other  matters  par- 

'  Isambert,  Anciennes  Ix)is  Fran9aises,  III.  131,  60,  65. 
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■  liriilarly  provided  for  by  law:  ihe  wliolc  clause,  indeed,  is 
■llorrowcd  frDni  tlie  Roman  law,  vvbich  may  have  reconciled 
I'Louis's  legal  advisers  to  it,  more  especially  as,  for  the  first 
■time  in  French  jurisprudence,  it  recognized  the  crime  of  Ifse- 
mHiaJest^,  which  marked  iheiriuniph  of  the  civil  over  Ihe  feudal 

Normandy  only  obtained  a  vague  promise  thai  no 
Bfreeman  should  be  subjected  to  torture  unless  he  were  (he 
Pobjcct  of  violent  ])resuin|>(iuns  in  a  capital  offence,  and  that 
llhe  torture  should  be  so  regulated  as  not  to  imperil  life  or 
ftlimb;  and  though  the  Normans  were  dissatisfied  with  this 
lehartcr,  and  succeeded  in  getting  a  second  one  some  months 
later,  they  gained  nothing  on  this  poini.' 

The  official  documents  concerning  Champagne  have  been 
Kpreserved  to  us  more  in  detail.     The  nobles  of  ihat  province 

■  complained  that  the  royal  prcvOtsaud  scrjcants  entered  ui«)n 
■their  lands  to  arrest  their  men  and  private  persons,  whom 
ttbey  then  tortured  in  defiance  of  their  customs  and  privilegea 
!{"  centre  Icurs  couslumes  et  liberiez").  To  this  Louis  pro- 
Emised  to  put  an  cud.  The  nobles  further  alleged  that,  in 
teontravention  of  the  ancient  ns.iges  and  customs  of  Cham- 
LjKtgnc  ("  centre  les  us  el  coustnnies  encicns  de  Champagne"), 

e  royal  officers  presumed  to  torture  nobles  on  suspicion  of 

ime,  even  though  not  caught  in  the  act,  and  without  con- 

ssion.     To  this   Louis  vaguely  replied,  that  for  the  future 

D  nobles  should  be  tortured,  except  under  such  prcsump* 

lions  as  might  render  it  proper,  in  law  and  reason,  lo  prevent 

lifrime  from  remaining  unpunished;  and  that  no  one  should 

Bbc  convicted  unless  confession  were  persevered  in  for  a  suRi- 

I'Cient  time  after  torture.'     This,  of  course,  was  anything  but 

wtUfactory,  and  the  Champenois  were  not  disposed  to  ftc- 

tepl  it,  but  all  that  they  could  obuin  after  another  rcmon- 

Kranee  was  a  simple  repetition  of  the  promise  that  no  nobles 


nance,  i**  Anil,  1JI5>  ■ 
Komian  I.  Uu.  IJ15.  c 

t.  s».  1091. 

*  Otiionn.  Mnl  1315.  in.  *.  <  ' 
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should  be  tortured  except  under  capital  accusations.^  The 
struggle  apparently  continued,  for,  in  1319,  we  find  Philippe- 
le-Long,  in  a  charter  granted  to  Perigord  and  Quercy,  pro- 
mising that  the  proceedings  preliminary  to  torture  should  be 
had  in  the  presence  of  both  parties,  doubtless  to  silence  com- 
plaints as  to  the  secret  character  which  criminal  investigations 
were  assuming.' 

The  use  of  torture  was  thus  permanently  established  in  the 
judicial  machinery  of  France,  as  one  of  the  incidents  in  the 
great  revolution  which  destroyed  the  feudal  power.  Even 
yet,  however,  it  was  not  universal,  especially  where  communes 
had  the  ability  to  preserve  their  franchises.  Count  Beugnot 
has  published,  as  an  appendix  to  the  **Olim,''  a  collection 
known  as  the  **Tout  Lieu  de  St.  Disier,'*  consisting  of  314 
decisions  of  doubtful  cases  referred  by  the  magistrates  of  St. 
Dizier  to  the  city  of  Ypres  for  solution,  as  they  were  bound 
to  do  by  their  charter.  This  especially  directed  that  all 
cases  not  therein  provided  for  should  be  decided  according 
to  the  customs  of  Ypres,  and  consequently,  for  two  hundred 
and  fifty  years,  whenever  the  echevins  of  the  little  town  in 
Champagne  felt  in  doubt  they  referred  the  matter  to  the 
lordly  burghers  of  Flanders  as  to  a  court  of  last  resort.  In 
the  "  Tout  Lieu"  the  cases  date  mostly  from  the  middle  third 
of  the  fourteenth  century,  and  were  selected  as  a  series  of 
established  precedents.  The  fact  that,  throughout  the  whole 
series,  torture  is  not  alluded  to  in  a  single  instance  shows  that 
it  was  a  form  of  procedure  unknown  to  the  court  of  the 
eschevins  of  St.  Dizier,  and  even  to  the  superior  jurisdiction 
of  the  bailli  of  their  suzerain,  the  Seignieur  of  Dampierre. 
Many  of  these  cases  seem  peculiarly  adapted  to  the  new  in- 
quisitorial system.  Thus,  in  1335,  a  man  was  attacked  and 
wounded  in  the  street  at  night.     A  crowd  collected  at  his 

•  Ordonn.  Mars  1315,  art.  ix.  (Ibid.  p.  235.)  This  ordonnance  is  in- 
correctly dated.  It  was  issued  towards  the  end  of  May,  subsequently  to 
the  above. 

*  Ordonn.  Jul.  1319,  art.  xxii.  (Isaml^ert,  III.  227). 


THE   COMMUNES.  4^9 

[cries,  ami  he  oained  the  assailant.  No  ruk-  was  morf  firmly 
itablishcd  than  the  necessity  of  two  impartial  witnesses  to 
istify  condemnation,  and  the  authorities  of  St.  Diiicr,  not 
lOwing  what  course  (o  take,  applied  as  usual  for  instructions 
to  the  niagistrales  of  Ypres.  The  latter  defined  the  law  to  be 
,jlhat  the  court  should  visit  the  wounded  man  on  his  sick-bed 
and  adjure  him  by  his  salvation  to  tell  the  truth.  If  on  this 
he  named  any  one  and  sul)sec[uenily  died,  the  accused  should 
be  pronounced  guilty  ;  if,  on  the  other  hand,  he  recovered, 
then  the  accused  should  he  treated  according  to  his  reputation  ; 
thai  is,  if  of  good  fame,  he  should  he  ctcqiiilled  ;  if  of  evil  re- 
pute, he  should  be  banished . '  No  case  more  inviting  under  ihc 
theory  o(  torture  could  well  be  imagined,  and  yet  neither  the 

I  honest  burghers  of  Si.  Uixier  nor  the  powerful  magnates  ot 
Ypres  seem  to  have  entertained  the  idea  of  its  ap|ilication. 
So,  again,  when  the  former  infjuire  what  proof  is  sufficient 
when  a  man  accuses  another  of  stealing,  the  answer  is  th.it 
no  evidence  will  convict)  unless  the  good.s  alleged  to  be  stolen 
are  found  in  the  possession  of  the  accused.'  The  wealthy  city 
of  Lille  equally  rejected  (he  process  of  toriuic,  T\ii:  laws 
in  force  theie,  about  the  year  i jjo,  presiribe  that  in  cases  of 
homicide  conviction  ought  to  be  based  upon  absolute  evi- 
dence, but  where  this  is  unattainable,  then  the  judges  arc 
allowed  to  decide  on  mere  opinion  and  belief,  for  uticcrtain 
matters  cannot  be  rendered  certain.'  In  such  a  scheme  of 
legislation,  the  extortion  of  a  confcKsion  as  a  condition  pre- 
cedent to  condemnation  can  evidently  find  no  place. 

<  -luut  Lieu  de  S*int  tlUtcr,  cap.  cdxniL  {Otim.  T.  II.  Append,  p. 
856.) 

■  IbUI.  cap.  cclviiii. 

•  Koitin,  Krunchiin,  I.oi«  cl  Coulumn  dc  IJUe,  \i,  119.  Thui,  "on 
pQTi  «t  <l»il  'UniBniltT  tl«  veil  Et  itc  oir,"  hut  wbcn  lh»  ii  impiMAibte,  "oa 
iloil  et  poet  him  Jcimuidci  ri  cnijurrtr  dc  t.*n>li4  et  culJicr.  Et  (out  croirc 
tEt  «>ui  i.-uliller  iviKC  un  rctitei  aporenl  ilt  vcir « il'nir,  d  amcc  romechide 
aparenC,  uc  [net  tiisu  jngiet,  Iodg  I'ttMgc  aocl])rcn,car  i'vacvn  bit  otcure 
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Attempts  to  introduce  torture  in  Aquitaine  were  apparently 
made,  but  they  seem  to  have  been  resisted.  In  the  Coutu- 
mier  of  Bordeaux,  during  the  fourteenth  century  there  is  a 
significant  declaration  that  the  sages  of  old  did  not  wish  to 
deprive  men  of  their  liberties  and  privileges.  Torture, 
therefore,  was  prohibited  in  the  case  of  all  citizens  except 
those  of  evil  repute  and  declared  to  be  infamous.  The 
nearest  approach  to  it  that  was  permitted  was  tying  the  hands 
behind  the  back,  without  using  pulleys  to  lift  the  accused 
from  the  ground.^ 

By  this  time,  however,  places  where  torture  was  not  used 
were  exceptional.  An  allusion  to  it  in  1335  in  the  register 
of  the  court  of  the  Priory  of  St.  Martin-des-Champs  shows 
that  already  it  was  no  longer  confined  to  the  royal  jurisdic- 
tion, but  that  it  was  recognized  as  an  incident  to  the  possession 
of  haute  justice.'  By  a  document  of  1359,  it  appears  that  it 
was  the  custom  to  torture  all  malefactors  brought  to  the 
Chatelet  of  Paris, '  and  though  privileged  persons  constantly 
endeavored  to  exempt  themselves  from  it,  as  the  consuls  of 
Villeneuve  in  137 1,*  and  the  Seigneur  d'Argenton  in  1385,* 
other  privileged  persons  as  constantly  sought  to  obtain  the 
power  of  inflicting  it,  as  shown  in  the  charter  of  Milhaud, 
granted  in  1369,  wherein  .the  consuls  of  that  town  are  honored 
with  the  special  grace  that  no  torture  shall  be  administered 
except  in  their  presence,  if  they  desire  to  attend.*    At  the 

*  Kabanis,  Revue  Hist,  de  Droit,  1861,  p.  $15. — No  volgoren  los  savis 
antiquament  qu*om  pcrgossa  sa  franquessa  ni  sa  libcrtat. 

*  Rcgislre  Crimincl  de  la  Justice  de  St.  Marlin-des-Champs,  p.  50. 
'  Du  Cange  s.  v.  Qtucstionarms» 

*  LeUers  granting  exemption  from  torture  to  the  consuls  of  Villeneuve 
for  any  crimes  commiued  by  them  were  issued  in  137 1  (Isambert,  V. 
352).     These  favors  generally  excepted  the  case  of  high  treason. 

5  He  pleaded  his  rank  as  baron  as  an  exemption  from  the  torture,  but 
was  overruled.  Dumoulin,  however,  admits  that  persons  of  noble  blood 
are  not  to  be  as  readily  exposed  to  it  as  those  of  lower  station. — Desmaze, 
Les  Penalities  Anciennes,  d'apris  des  Textes  inedits,  p.  39  (Paris,  1866). 

6  Du  Cange  s.  v.  Qiuesdo  No.  3. 
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*nd  of  ihi:  century,  indeed,  the  right  to  administer  torture  in 
whtrein  the  accused  denied  the  charge  was  regularly 
^tablished  among  the  privileges  of  haute  justiciers,' 

By  this  time  criminal  procedures  were  fidly  recognized  as 
divisible  into  two  classes — the  firocis  ordinaire  and  the  proth 
^txtraordinaire.  The  former  of  these  was  carried  on  by  the 
I'form  of  inquest,  the  latter  by  inqnisilion,  in  which  torture 
ft-was  habitually  employed.  There  were  no  definite  rules  to 
Idctermine  the  class  to  which  any  given  case  might  be  rc- 
Iferred,  and  thongh  at  the  beginning  of  the  fourteenth  century 
■  the  proi&s  ordinaire,  as  its  name  infers,  was  the  usual  mode 
I  of  trying  criminals,  gradually  the  choice  between  the  two 
ft  to  the  discretion  of  the  jnilge,  and  this  discretion 
llcaned  so  constantly  in  favor  of  the  protts  extraordinaire 
I  that  by  the  close  of  the  century  it  had  become  the  rule  rather 
I  Jhan  the  exception.*  ' 

This  is  very  clearly  shown  by  the  records  of  the  Chtiiclei 

I  of  Paris  from  1389  to  1393,'  which  enable  us  to  form  a  Iole> 

I  rably  distinct  Idea  of  the  part  assigned  Id  torture  in  the 

criminal  procedure  of  this  period.     It  had  virinally  become 

ihc  rule  and  the  main  reliance  of  the  tribunal,  for  the  ca»ci 

in  which  it  was  not  employed  appear  to  be  simply  exceptional. 

Noble  blood  afforded  no  exemption,  for  gentlemen  were 

L  placed  on  the  rack  for  petty  crimes  u  freely  as  roturiera.' 

rNo  avenue  of  escape  was  open  to  the  miserable  culprit.     If 

rfac  ilcnied  the  itlleged  olfcnce,  he  was  tortured  at  once  for  ii 

C  Confession,  and  no  settled   nilcs  seem  to  have  existed  n  to 

Pthe  amount  of  evidence  rcijuisilc  to  jnslify  it.     'I'hus,  in  one 

[case,  a  man  on  the  "trcstcaii"  relating  the  misdeeds  of  his 


'  Pour  ilenid  mHtn  k  qanllon  «  lonmicnL — Je«i  Damum,  IIJcU- 
II*,  An.  195  ( Ihi  Roy*,  IXoil  CtimincI  tt.  4K1. 

*  L.  Tannn,  R«B»ire  Crimind  deU  Juttlct  deS.  Mirtln-'l<»<ni»mp«, 

L  p-Uiif.  (l>ar»,  1877 1. 

*  Rein^re  Cnaitncl  ila  ChlirlH  At  TarU,     PuliliJ  jnut  \a  ptnnUrc  fab 
If  b  SodM  An  tll)'llo]<hil(*  Ptsntali.     >  «»■>■  S«<>.  PuU,  1864. 

*  Ibid.  t.  0,  14. 
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evil  life  chanced  to  mention  the  name  of  another  as  a  profes- 
sional thief.  The  latter  was  immediately  arrested,  and  though 
there  was  no  specific  crime  charged  against  him,  he  was  tor- 
tured repeatedly  until  sufficient  confession  was  extracted 
from  him  to  justify  his  execution.^  If,  on  the  other  hand, 
the  prisoner  persistently  denied  his  guilt  there  was  no  limit 
to  the  repetition  of  the  torture,  and  yet,  even  when  no  con- 
fession could  be  thus  extracted,  the  failure  did  not  always 
serve  to  exempt  him  from  punishment.*  If  he  retracted  the 
confession  extorted  from  him,  he  was  tortured  again  and 
again  until  he  ceased  to  assert  his  innocence,  for  it  was  a 
positive  necessity  for  conviction  that  the  confession  under 
torture  should  be  confirmed  by  the  prisoner  without  con- 
straint— "sans  aucune  force,  paour  ou  contrainte  de  ge- 
hayne*' — when  sentence  came  to  be  passed  upon  him  outside 
of  the  torture-chamber. 

If,  again,  the  luckless  prisoner  confessed  the  crime  of  which 
he  stood  accused,  he  was  further  promptly  tortured  to  find 
out  what  other  offences  he  might  at  some  previous  time  have 
committed.  This,  which  we  will  see  hereafter,  continued  to 
be  to  the  end  one  of  the  worst  abuses  of  the  torture  system, 
was  already  a  practice  at  least  half  a  century  old,'  and  it  had 

'  Ibid.  I.  143.  See  also  the  similar  case  of  Raoulin  du  Pr€  (p.  149) 
who  recanted  on  the  scaffold  and  protested  his  innocence  "surlamort 
qu'il  attendoit  ^  avoir  et  rccevoir  presentement,"  but  who  nevertheless  was 
executed.     Also  that  of  Perrin  du  Quesnoy  (p.  164). 

*See  the  case  of  Berthaut  Lestalon  (Ibid.  p.  501)  accused  of  sundry 
petty  thefts  and  tortured  unsuccessfully.  The  court  decided  that  in  view 
of  the  little  value  of  the  articles  stolen  and  of  their  having  been  recovered 
by  the  owners,  the  prisoner  should  be  tortured  again,  when,  if  he  con- 
fessed, he  should  be  hanged,  and  if  he  still  denied,  he  should  have  his 
right  ear  cropped  and  be  banished  from  Paris.  This  logical  verdict  was 
carried  out.  No  confession  was  obtamed,  and  he  was  punished  accord- 
ingly. Somewhat  similar  was  the  case  of  Jehan  de  Warlus  (Ibid.  p.  157), 
who  was  punislied  after  being  tortured  five  times  without  confession;  also, 
that  of  Jaquet  de  Dun  (Ibid.  p.  494). 

'In  the  Registre  Criminel  de  St.  Martin-des- Champs  the  cases  are  re- 
corded with  too  much  conciseness  to  give  details  as  to  the  process,  only 
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jT)ecomc  so  hnbiliial  llial  it  is  scarctly  worth  while  to  cJle 
I  jwrticnlar  examples,  though  the  case  of  Gervaise  Caussois  may 
|,be  briefly  referred  to  on  account  of  its  qu.tintncss.    Arrested 

ealing  some  iron  tools,  he  promptly  confessed  the  crime. 
^Among  the  reasons  on  record  for  proceeding  to  torture  him 
■  in  order  to  elicit  an  account  of  his  other  presumed  misdc- 
Bmeanors,  is  included  the  excellent  one,  "attcndu  qu'il  est 
licabicux."  Under  the  torment,  the  poor  wretch  accnsed 
I  himself  of  some  other  petty  ihefis,  but  even  this  did  not 
I  satisfy  his  examiners,  for  the  next  day  he  was  again  brutight 
T  before  them  and  bound  to  the  tretUau,  when  he  confessed 
[•a  few  more  triHing  larcenies.  Having  apparently  thus  ob- 
I  tained  enough  evidence  lo  satisfy  their  consciences,  his 
I  judges  mercifully  hanged  him  without  further  infliction.'  In 
I  &ct,  the  whole  matter  apparently  was  left  very  much  lo  the 

etion  of  the  court,  which  seems  [o  have  been  bound  by 
I  no  troublesome  limitations  to  its  curiosity  in  investigating  the 
\  past  career  of  the  miserable  beings  brought  before  it. 

How  that  discretion  was  habitually  exercised  may  be 
I  judged  from  the  case  of  a  certain  Fleurant  de  Saint-Leu,  who 
1  was  brought  up  for  examination,  Jan.  4,  1390,  on  a  charge 
I  of  stealing  a  silver  buckle.  Denying  the  accusation,  he  was 
-twice  tortured  with  increasing  severity,  until  he  confessed 
[the  alleged  crime,  but  asserted  it  to  be  a  first  offence.  On 
rjun.  Sill  the  court  derided  that  as  ihc  [leHy  theft  was  insnffi- 
Icient  lo  merit  dealh,  he  should  be  tortured  rcjicaiedly  to 
I  asccruin  whether  be  had  not  been  guilty  of  something  else 


Lllie  charge  biiiI  ih«  irnlence  bcin^  ctatcl.  tt  frtqutntljr  happens,  hovr- 
|.«vcr,  ihiU  a  man  coDviticd  of  tame  petty  Inrccny  is  sinicd  \a  bove  coDfu&ed 
«Cj»c  Mciuua  previous  ctimci,  which  iiecea-iirity  linpllfa  ihcir  tiinfeswini 
being  ciloncd.  See,  fur  instance,  llic  ciuc  □/  Jelianniii  Mod,  arrotcd 
P  IJjS  i<a  hivini;  in  hu  poiKulun  twu  drau  {kiu,  ilic  kicsUng  uf  wliich 
e  not  only  confeueil  hul  olw  ■'  pliuurci  tniinia  el  Unei/in*  avoir  fait" 
which  ht  <riu  iluly  drawn  iin  t.  hnnlle  uiil  liani^cd.  f()p.  cit.  pp. 
-1).  Tlie  cvd  of  PhelipiHc  de  Munlne  |p.  178]  U  olko  iDgsotivt. 
I  RcgiiUt  Ctiminvl  >Iu  CbltcUi  dc  INnii.  I.  j6. 
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worthy  of  capital  punishment.  On  that  day  he  was  therefore 
thrice  exposed  to  the  question,  in  an  ascending  scale  of 
severity,  but  without  success.  0^  the  13th  he  was  again 
twice  tortured,  when  the  only  admission  that  rewarded  the 
examiners  was  that  three  years  before  he  had  married  a 
prostitute  at  Senlis.  This  uncommon  obduracy  seems  to 
have  staggered  the  court,  for  he  was  then  kept  in  his  dungeon 
until  April  9th,  when  his  case  was  carefully  considered,  and 
though  nothing  had  been  extorted  from  him  since  his  first 
confession,  he  was  condemned,  and  was  hanged  the  same 
day — thus  proving  how  purely  gratuitous  were  the  fearful 
sufferings  to  which  he  had  been  exposed  in  order  to  gratify 
the  curiosity  or  satisfy  the  consciences  of  his  remorseless 
judges.* 

Few  criminals,  however,  gave  so  much  trouble  as  Fleu- 
rant.  The  *' petit  et  grand  tresteaux,*'  on  which  the  torture 
was  customarily  administered,  were  a  sword  which  cut 
many  a  Gordian  knot,  and,  by  rendering  the  justice  of  the 
Ch^telet  sharp  and  speedy,  saved  the  court  a  world  of 
trouble.  It  was  by  no  means  unusual  for  the  accused  to  be 
arraigned,  tortured,  condemned,  and  executed  all  on  the 
same  day,*  and  not  a  few  of  the  coi>fessions  read  as  though 
they  were  fictions  composed  by  the  accused  in  order  to  es- 
cape by  death  from  the  interminable  suffering  to  which  they 

'  Ibid.  I.  201-209. — Somewhat  similar  was  the  case  of  Marguerite  de 
la  Pinele  (Ibid.  p.  322),  accused  of  stealing  a  ring,  which  she  confessed 
under  torture.  As  she  did  not,  however,  give  a  satisfactory  account  of 
some  money  found  upon  her,  though  her  story  was  partially  confirmed  by 
other  evidence,  she  was  again  twice  tortured.  This  was  apparently  done 
to  gratify  the  curiosity  of  her  judges,  for  though  no  further  confession  was 
extracted  from  her,  she  was  duly  buried  alive. 

Crimes  for  which  a  man  was  hanged  or  decapitated  were  punished  in  a 
woman  by  bur}'ing  or  burning.  Jews  were  executed  by  being  hanged  by 
the  heels  between  two  large  dogs  suspended  by  the  hind  legs — a  frightful 
death,  the  fear  of  which  sometimes  produced  conversion  and  baptism  on 
the  gallows.   (Ibid.  II.  43.) 

*  Ibid.  I.  pp.  I,  268,  289;  II.  66,  etc. 
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;  exposed.     The  sameness  frequently  visible  in  a  long 

catalogue  of  crimes  seems  lo  indicale  this,  but  it  is  especially 

notable  in  some  singular  cases  of  panics  accused  of  poisoning 

wells  throughout  the  north  of  France,  when  ihere  was  an 

[   evident  necessity  for  ilie  authorities  to  satisfy  the  excited 

I  populace  by  procuring  them  some  victims,  and  the  unfortunate 

P  wretches  who  were  arrested  on  suspicion  were  tortured  until 

they  were  ready  to  accuse  themselves  of  anything.'     In  one 

case,  indeed,  the  prisoner  slated  that  he  had  known  a  person 

tortured  at  the  Chfttelet  with  such  severity  that  he  died  in 

the  hands  of  his  torturers,  and  for  himself  he  declared,  after 

one  or  two  inflictions,  that  he  would  confess  whatever  would 

relieve  him  from  a  repetition  of  what  lie  had  endured.' 

Yet.  with  nil  this  reckless  disregard  of  the  plainest  prin- 
ciples of  justice,  the  torture  process  had  not  yet  entirely 
obliterated  the  memory  of  the  old  customary  law.    The  pris- 
oner was  not,  as  we  shall  see  practised  hereafter,  kept  in 
ignorance  of  the  charges  against  him  and  of  the  adverse  lesti- 
'   mony.     The  accusation  was  always  made  known  to  him,  and 
when  witnesses  were  examined,  the  record  is  careful  to  spe- 
I  cify  that  it  was  done  in  his  presence.'    The  court  deliberated 
in  private,  but  the  prisoner  was  brought  before  it  to  receive 
[  condemnation  cither  lo  torture  or  to  death.     Facilities  were 
[  likewise  afforded  him  to  procnrc  evidence  in  his  favor,  when 
I  the  swift  justice  of  the  Chfttelet  might  allow  him  leisure  fur 
I  such  defeuce,  fur  his  friends  were  allowed  to  sec  him   in 
I  prison  during  the  intervals  of  his  trial.' 

I  Re^Mrc  Oliniiiel  cio  Ch4tdel  <le  Paris.  1. 4ig-47S.~Ttic  same  triult 
I  u  evident  in  a  very  curious  case  in  which  on  old  »ri:i:rcrss  and  11  yuung 
"  flik  (le  vie"  wtTC  accused  of  bewildiing  a  bride  ond  groom,  llic  InUcr  of 
L  whom  hod  hccn  madly  loved  hjr  ihe  girl.  The  inrantniiuii?  confeineJ  hy 
I  tier,  aUct  411  lonurck,  un  being  thmtened  with  ibc  sevemb,  afibrd  > 
j  Itulniclive  iniighl  into  ilie  indent lliunt  of  the  pcriwl.     (lUd.  I.  3»7.) 

*  tUd,  I.  516. 

*  IHd.  I.  151,  i6j.  164,  niTJ.iXt.  j69.  aSj,  306,  350,  cic. 

*  See,  Sat  insuncc,  ibc  e»sc  of  Pierre  t'ouriiet  llbid.  I.  Si(.). 
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Thus,  in  the  capital,  the  royal  power  aided  by  the  civil 
lawyers,  was  fast  encroaching  upon  all  the  liberties  of  the 
subject,  but  in  the  provinces  a  more  stubborn  resistance  was 
maintained.  It  was  some  little  time  after  the  period  under 
consideration  that  the  ancient  Coutumier  of  Britanny  was 
compiled,  and  in  it  we  find  the  use  of  torture,  though  fully 
established  as  a  judicial  expedient,  yet  subjected  to  much 
greater  restrictions.  A  prisoner,  accused  of  a  capital  crime 
and  denying  the  charge,  was  liable  to  torture  only  if  positive 
evidence  was  unattainable,  and  then  only  if  he  had  been 
under  accusation  within  the  previous  five  years.  Moreover,  if 
he  endured  its  application  three  times  without  confession,  he^ 
was  discharged  acquitted  as  one  in  whose  favor  God  would 
work  a  miracle' — thus  showing  how  torture  was  assimilated 
in  the  popular  mind  to  the  ordeal  which  it  had  supplanted. 
Such  escape  indeed  might  well  be  regarded  as  a  miracle,  for 
the  reckless  barbarity  of  the  age  had  little  scruple  in  pushing 
the  administration  of  the  question  to  the  utmost  rigor.  About 
this  same  time,  the  Council  of  Rheims,  in  1408,  drew  up  a 
series  of  instructions  for  the  bishops  of  the  province  in  visit- 
ing their  dioceses ;  and  among  the  abuses  enumerated  for 
investigation  was  whether  the  judges  were  in  the  habit  of 
torturing  prisoners  to  death  on  feast  days.'  It  was  not  the 
cruelty,  but  the  sacrilege  to  which  the  church  took  exception. 

Even  in  Germany,  the  citadel  of  feudalism,  the  progress 
of  the  new  ideas  and  the  influence  of  the  Roman  law  had 
spread  to  such  an  extent  that  in  the  Golden  Bull  of  Charles 
IV.,  in  1356,  there  is  a  provision  allowing  the  torture  of 
slaves  to  incriminate  their  masters  in  cases  of  sedition  against 

*  Trfes  Ancienne  Cout.  de  Brctagne,  cap.  ci.  (IJourdot  dc  Richebourg 
IV.  224-$) — *'  Et  s'il  sc  peut  passer  sans  faire  confession  en  la  gehenne, 
ou  les  jons,  il  se  saiiveroit,  et  il  apparestroit  bien  que  Dieu  montreroit 
miracles  pour  luy." 

'  Coucil.  Rcmcus.  ann.  1408,  cap.  49  (Martcne  Ampliss.  Collect.  VII. 
420). 
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V  prince  of  the  empiie ;'  and  the  form  of  expression  em- 
[  ployeil  shows  ihnt  this  was  an  innovation.     Li^gc,  which  at 
X  period  formed  pari  of  the  Empire,  furnislies  us  with  a 
'  case  in  1376  which  shows  not  only  [hat  torture  then  was  an 
habitual  resource  in  procedure,  but  also  that  it  w.is  applied 
as  illogically  there  as  we  have  seen  it  in  Paris.     The  young 
wife  of  a  burgher  named  Gilles  Surlct  was  found  one  morn- 
ing iitnngled  in  bed.     The  husbnnd  as  though  conscious  of 
f  innocence,  at  once  presented  himself  to  the  authorities  assert- 
\  ing  with  fearful  oaths  his  ignorance  of  the  crime.     .A,  servant 
girl  of  the  household  was  then  arrestcil,  and  she,  without 
torture,  immediately  confessed  that  she  had  committeil  the 
murder;  birt  the  judges,  not  satisfied  with  this,  submitted 
her  to  the  queslion,  when  she  denied  her  guilt  with  the  most 
I  provoking  const^tncy.     Suspicion  then  grew  against  the  hus- 
I  1)and,  and  he  was  duly  tortured  without  exioriing  a  confcs- 
,  though  at  the  same  time  he  declared  that  the  girl  was 
\  innocent ;  and  on  being  taken  back  to  his  cell,  he  strangled 
nself  during  the  night.     The  chronicler  does  not  record 
I  ftrhot  was  the  fate  of  the  girl,  but  llic  body  of  Gilles  was 
I' treated  as  that  of  a  murderer— it  was  dragged  to  the  place  of 
l«xccution  and  broken  on  the  wheel,  while  the  superstitious 
[did  not  faU  to  note  that  on  this  dreary  transit  it  was  accom- 
Ipnnied  by  a  black  hog,  whkh  refused  to  be  driven  away 
I  until  ihc  gallows  was  reached.' 

In  Corsica,  at  the  s.ime  period,  wc  find  the  use  of  torture 
I  fiilly  established,  though  subject  to  careful  restrictions.  In 
^ordinary  cases,  it  could  only  be  employed  by  authority  of 
Ithc  governor,  10  whom  the  judge  desiring  to  use  it  trans- 
|i«aitied  all  the  facts  of  the  case  ;  the  governor  then  isiiued  an 
ftonler,  at  his  pleasure,  prescribing  the  mode  and  degree  to 
which  it  might  be  applied.'  In  cases  of  treason,  however, 
;  liuiitaiions  were  nut  observed,  and  the  accused  was 


■  Bull.  Avx.  cap  tiiv.  |  q 

•  Ctiioa.  Corod    /-.-■■i- 

*  Stiuul.  CrimtfijI.  ' 


ir.oWnsi,  t.  165). 
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liable  to  its  infliction  as  far  and  as  often  as  might  be  found 
requisite  to  effect  a  purpose.* 

The  peculiar  character  of  Venetian  civilization  made  tor- 
ture almost  a  necessity.  The  atmosphere  of  suspicion  and 
secrecy  which  surrounded  every  movement  of  that  republican 
despotism,  the  mystery  in  which  it  delighted  to  shroud  itself, 
and  the  pitiless  nature  of  its  legislation  conspired  to  render 
torture  an  indispensable  resource.  How  freely  it  was  admin- 
istered, especially  in  political  affairs,  is  well  illustrated  in  the 
statutes  of  the  State  Inquisition,  where  the  merest  suspicion 
is  sufficient  to  authorize  its  application.  Thus,  if  a  senatorial 
secretary  were  observed  to  be  more  lavish  in  his  expenditures 
than  his  salary  would  appear  to  justify,  he  was  at  once  sus- 
pected of  being  in  the  pay  of  some  foreign  minister,  and 
spies  were  ordered  on  his  track.  If  he  were  then  simply 
found  to  be  absent  from  his  house  at  undue  hours,  he  was 
immediately  to  be  seized  and  put  to  the  torture.  So,  if  any 
one  of  the  innumerable  secret  spies  employed  by  the  inqui- 
sitors were  insulted  by  being  called  a  spy,  the  offender  was 
arrested  and  tortured  to  ascertain  how  he  had  guessed  the 
character  of  the  emissary.*  Human  life  and  human  suffering 
were  of  little  account  in  the  eyes  of  the  cold  and  subtle 
spirits  who  moulded  the  policy  of  the  mistress  of  the  Adriatic. 

The  rude  mountaineers  of  the  Valtelline  preserved  to  a 
later  date  their  respect  for  the  ancient  guarantees  of  the  law. 
In  their  statutes  as  revised  in  1548  torture  is  indeed  per- 
mitted, but  only  in  case  of  persons  accused  of  crimes  involv- 
ing the  penalty  of  blood.  In  accusations  of  less  heinous 
offences  and  in  matters  concerning  money,  it  was  strictly 
forbidden  ;  and  even  in  cases  where  it  was  allowed  it  could 
not  be  employed  without  the  assent  of  the  central  authority 
of  the  territory.  When  proceedings  were  had  by  inquisition, 
moreover,  all  the  evidence  was  submitted  to  the  accused, 

1  Stalut.  Criminali  cap.  Ix.  (p.  163). 

0 

*  StaUUs  de  riiKjuisition  d'Etat,  i«  Supp.  \\  20,  21  (Dam). 
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and  a  stifficienl  delay  was  accorded  to  liim  in  which  to  frame 
a  defence  before  he  could  be  ordered  lo  the  lorturc.  Tims 
were  avoided  the  worst  abuses  to  which  the  system  had  been 
made  siibservieni  long  before  that  lime  In  all  the  surrounding 
regions. ' 

Other  races  ado  [lied  ihc  new  system  with  almost  equal  hesi- 
tation. Thus  in  Hungary  the  first  formal  embodiment  of  tor- 
ture in  the  law  occurs  in  1514,  and  though  the  terms  employed 
show  that  it  had  been  jircviously  used  lo  some  extent,  yet  the 
restrictions  laid  down  manifest  an  cxireme  jealousy  of  its 
abuse.  Mere  suspicion  was  not  sufliricnt.  To  justify  its  ap- 
liltcaiion,  a  degree  of  proof  was  requisite  which  was  almost 
com|>etenl  for  condemnation,  and  the  nature  of  this  evidence 
is  well  exemplified  in  the  direction  that  if  a  judge  himself 
witnessed  a  murder,  he  touki  not  order  the  homicide  lo  be 
tormtcd  unless  there  was  other  testimony  sufficient,  fur  he 
could  not  be  both  witness  and  judge,  and  his  knowledge  of 
the  crime  belonged  lo  his  private  and  not  to  his  judicial  ca> 
paciiy,'  With  such  refinements,  there  would  seem  to  be  little 
d.ingcr  of  the  extension  of  the  custom. 

In  Poland,  torture  does  nut  make  its  appearance  until  the 
fifieenth  century,  and  then  it  was  introduced  gradually,  with 
strict  instnulions  lo  Ihc  tribun.ils  to  use  the  most  careful  dis- 
cretion in  its  administration.*  Until,  at  least,  the  seventeen  ih 
century,  there  rcm.ained  in  force  laws  of  Casimir  the  Great 
prumulg.iied  in  the  fourteenth,  prohibiting  any  prosecution 

[  brought  by  a  projier  accuser,  in  whose  presence  alone 
I  could  the  matter  be  heard,  thus  showing  that  the  inquisitorial 

■  Li  Simuli  de  Vallclliiu  Kirm-nuui  nelin  Ciii  di  Coin  nell'  •nno  del 

;.  MDXLVm.     .Sial.  Crimin.  cap.  8.  9.  'o  (I\«chi4va.  1549). 

*  Syaoil.  Reg.  aim.   1514,  Praann.  (Bnnhyanl  Lcgg.  Ecclei.  Iluog.  I. 

I  574.}     AcciKiling  10  ■ume  aulliorilja,  tliu  una  a  i^nmil  rule — "Judex 

I  qunmvu  riderit  camtntitl  deliclnm  non  nunen  poicsi  hine  aliit  probitionibiu 

tn  tun|u>re,  Bi  per  S|iecul.  etc." — Jo.  Kmerid  a  Kotlach  l*io<:ci».  Cn- 

I  mlnal.  TU.  v.  cap.  v.  No.  ij  (Franmr.  1645). 

»  Du  Boys,  Droit  Oitmiwl.  I.  A50. 
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process  found  no  foothold  in  the  Polish  courts.'  In  Russia, 
the  first  formal  allusion  to  it  is  to  be  found  in  the  Ulagenid 
Zakonof,  a  code  promulgated  in  1497,  by  Ivan  III.,  which 
merely  orders  that  persons  accused  of  robbery,  if  of  evil  re- 
pute, may  be  tortured  to  supply  deficiencies  of  evidence  ;  but 
as  the  duel  was  still  freely  allowed  10  the  accused,  the  use  of 
torture  must  have  been  merely  incidental.*  From  another 
source,  dating  about  1530,  we  learn  that  it  was  customary  to 
extort  confessions  from  witches  by  pouring  upon  them  from 
a  height  a  small  stream  of  cold  water  ;  and  in  cases  of  con- 
tumacious and  stubborn  criminals,  the  finger-nails  were 
wrenched   off  with   little   wooden   wedges.'     Still,   torture 


'  Jo.  Herb,  de  Fulstin.  Statut.  Reg.  Polon.  (Samoscii,  1597,  p.  7.) 

'  Esneaiix,  Hist,  de  Russie,  III.  236. 

•  Pauli  Jovii  Moschovia. — This  is  a  brief  account  of  Russia,  compiled 
about  the  year  1530,  by  Paulus  Jovius,  from  his  conversations  with  Dmitri, 
ambassador  to  Clement  VII.  from  Vasili  V.,  first  Emperor  of  Russia.  Olaus 
Magnus,  in  the  pride  of  his  Northern  blood,  looks  upon  the  statement  in  the 
text  as  a  slander  on  the  rugged  Russ — **  hoc  scilicet  pro  terribili  tormento 
in  ea  durissima  gente  reputari,  qua;  flammis  et  eculeis  adhibitis,  vix,  ut  acta 
revelet,  tanlillulum  commovetur" — and  he  broadly  hints  that  the  wily  am- 
bassador amused  himself  by  hoaxing  the  soft  Italian :  **  Sed  revera  vel  ludi- 
briose  bonus  procsul  a  versuto  Muscovitici  principis  nuntio  Demetrio  dicto, 
tempore  dementis  VII.  informatus  est  Romw."  (Gent.  Scptent.  Hist. 
Brev.  Lib.  xi.  c.  xxvi.)  The  worthy  archbishop  doubtless  spoke  of  his 
own  knowledge  with  respect  to  the  use  of  the  rack  and  fire  in  Russia,  but 
the  contempt  he  displays  for  the  torture  of  a  stream  of  water  is  ill-founded. 
In  our  prisons  the  punishment  of  the  shower-bath  is  found  to  bring  the  most 
refractory  characters  to  obedience  in  an  incredibly  short  time,  and  its  un- 
justifiable severity  in  a  civilized  age  like  this  may  be  estimaied  from  the 
fact  that  it  has  occasionally  resulted  in  the  death  of  the  patient.  Thus,  at 
the  New  York  State  Prison  at  Auburn,  in  December,  185S,  a  strong,  healthy 
man,  named  Samuel  Moore,  was  kept  in  the  shower-bath  from  a  half  to 
three-quarters  of  an  hour,  and  died  almost  immediately  after  being  taken 
out.  A  less  inhumane  mode  of  administeiing  the  punishment  is  to  wrap 
the  patient  in  a  blanket,  lay  him  on  his  back,  and,  from  a  height  of  about 
six  feet,  pour  uj)on  his  forehead  a  stream  from  an  ordinary  watering-pot 
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makes  1)ut  little  show  in  the  subsequent  codes,  such  as  t 
Sudebinick,    issued  in   1550,  and  the    Sobornoi^  Ulagenil 
prumulgaicd  in  1648.'     In  fact,  these  regions  were  still  t 
barbarous  fur  so  civilized  a  process. 


THE   1NQUISTT0B1A1- 

During  this  period,  while  Central  and  Western  Euro 
had  advanced  with  such  rapid  strides  of  enlightenment,  1 
inqiiisiiorifil  process,  based  upon  lonurc.  had  become  t 
groundwork  of  all  criminal  procedure,  and  every  detail  v 
gradually  elaborated  with  the  most  pains  taking  pcrven 

Allusion  has  already  been  made  to  the  infhtcnce  of  t 
Inquisition  in  introducing  the  use  of  torture. 
did  not  cease  there,  for  with  torture  there  gradually  ara 
the  denial  to  the  accused  of  all  fair  opportunity  of  dcfeiu 
ing  himself,  accompanied  by  the  system  of  secret  procediu 
which  formed  so  important  a  portion  of  the  iuquisitoril 
practice.     In  the  old  feudal  courts,  the  prosecutor  and  I 
defendant  appeared  in  person.      Each   produced   his  1 
nesscs;  the  case  was  argued  on  both  bides,  and  unless  I 
wager  of  battle  or  the  ordeal  intervened,  a  verdict  was  giv 
in  accordance  with  the  law  after  duly  weighing  the  evider 
while  both  parlies  were  at  liberty  to  employ  counsel  a 
apijcal  to  the  suzerain.    When  St.  Louis  endeavored  to  a 


wilhuul  ihc  mse.      Acconlmg  lu  cipcrit,  iIiIb  will  make  ihc  iloulcsl  ciIh 
nal  beg  for  ha  hk  in  a  few  icciindi. 

Uuijii);  tlie  Uler  petiwi  of  our  icCeM  war,  whrn  the  piei'alcnce  of  fl 
ocgetnicd  bounljci  for  rtcruHi  M  to  an  of^iiiic<l  ijslcm  of  dc* 
masnUuHe  or  ilie  evil  neemeil  10  juMtfy  ilie  uioptlan  »f  itmimt  any  a 
to  orrctt  a  practice  which  ihrcatnieil  10  npiilly  eiluuit  Ibe  teionici 
Ibe  couniry.     AccnriUngly.  ihc  tliovcr  baih  wu  occuionnliy  |>ui  in 
quititioD  by  the  military  aulliciritlo  10  eiton  conlcte.oii  riun  u 
lencn,  wheui  legal  evidence  wu  not  nllainabte,  and  it  «a*  bi 
ingly  effieacioas, 

'  i)u  Hoys  op-  i^it-  I'  (•t^- 
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the  duel  and  to  substitute  a  system  of  inquests,  which  were 
necessarily  to  some  extent  ex  parte^  he  did  not  desire  to 
withdraw  from  the  accused  the  legitimate  means  of  defence, 
and  in  the  Ordonnance  of  1254  he  expressly  instructs  his 
officers  not  to  imprison  the  defendant  without  absolute  ne- 
cessity, while  all  the  proceedings  of  the  inquest  are  to  be 
communicated  freely  to  him.*  All  this  changed  with  time 
and  the  authoritative  adoption  of  torture.  The  theory  of  the 
Inquisition,  that  the  suspected  man  was  to  be  hunted  down 
and  entrapped  like  a  wild  beast,  that  his  guilt  was  to  be  as- 
sumed, and  that  the  efforts  of  his  judges  were  to  be  directed 
solely  to  obtaining  against  him  sufficient  evidence  to  warrant 
the  extortion  of  a  confession  without  allowing  him  the  means 
of  defence — this  theory  became  the  admitted  basis  of  criminal 
jurisprudence.  The  secrecy  of  these  inquisitorial  proceedings, 
moreover,  deprived  the  accused  of  one  of  the  great  safeguards 
accorded  to  him  under  the  Roman  law  of  torture.  That  law, 
as  we  have  seen,  required  the  formality  of  inscription,  by  which 
the  accuser  who  failed  to  prove  his  charge  was  liable  to  the 
lex  taiionis,  and  in  crimes  which  involved  torture  in  the  in- 
vestigation, he  was  duly  tortured.  This  was  imitated  by  the 
Wisigoths,  and  its  principle  was  admitted  and  enforced  by  the 
Church  before  the  introduction  of  the  Inquisition  had  changed 
its  policy  ;*  but  modern  Europe,  in  borrowing  from  Rome  the 
use  of  torture,  combined  it  with  the  inquisitorial  process,  and 
thus  in  civilized  Christendom  it  speedily  came  to  be  used 
more  recklessly  and  cruelly  than  ever  it  had  been  in  pagan 
antiquity. 

In  1498,  an  assembly  of  notables  at  Blois  drew  up  an 
elaborate  ordonnance  for  the  reformation  of  justice  in 
France.  In  this,  the  secrecy  of  the  inquisitorial  process  is 
dwelt  upon  with  peculiar  insistence  as  of  the  first  importance 

"  Staiut.  S.  Ludov.  ann.  1254,  J  J  20,  21  (Isambert,  I.  270). 

*  Thus  Gratian,  in  the  middle  ot  the  iwclfih  century — "  Qui  calumniam 
illatam  non  probat  poenam  debet  incurrerc  quam  si  probasset  reus  utique 
sustineret." — Decreti  P.  ii.  caus.  v.  quxst.  6,  c.  2. 
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in  all  criminal  cases.  The  whole  investigation  was  in  the 
hands  of  the  government  official,  who  examined  every  wit- 
ness by  himself,  and  secretly,  the  prisoner  having  no  know- 
ledge of  what  was  done,  and  no  opportunity  of  arranging  a 
defence.  After  all  the  testimony  procurable  in  this  one-sided 
manner  had  been  obtained,  it  was  discussed  by  the  judges, 
in  council  with  other  persons  named  for  the  purpose,  who 
derided  whether  the  accused  should  be  tortured.  He  could 
be  tortured  but  once,  unless  fresh  evidence  meanwhile  was 
collected  against  him,  and  his  confession  was  read  over  to 
him  the  next  day,  in  order  that  he  might  affirm  or  deny  it. 
A  secret  deliberation  was  then  held  by  the  same  council, 
who  decided  as  to  his  fate.* 

This  cruel  system  was  still  further  perfected  by  Francis  I., 
who,  in  an  ordonnance  of  1539,  expressly  abolished  the  in- 
convenient privilege  assured  to  the  accused  by  St.  Louis, 
which  was  apparently  still  occasionally  claimed,  and  directed 
that  in  no  case  should  he  be  informed  of  the  accusation 
against  him,  or  of  the  facts  on  which  it  was  based,  nor  be 
heard  in  his  defence.  Upon  examination  of  the  ex  parte 
testimony,  without  listening  to  the  prisoner,  the  judges  or- 
dered torture  proportioned  to  the  gravity  of  the  accusation, 
and  it  was  applied  at  once,  unless  the  prisoner  appealed,  in 

*  Ordonnance,  Mars  1498,  W  110-116  (Isambert,  XI.  365. — Fontanon, 
I.  710).  It  would  seem  that  the  only  torture  contemplated  by  this  ordon- 
nance was  that  of  water,  as  the  clerk  is  directed  to  record  **  la  quantity  de 
I'cau  qu'on  aura  baill<5e  audit  prisonnier."  This  was  administered  by 
gagging  the  jiatient,  and  pouring  water  down  his  throat  until  he  was 
enormously  distended.  It  was  sometimes  diversified  by  makmg  him  eject 
the  water  violently,  by  forcible  blows  on  the  stomach  ( F*ortcscue  de  Lau- 
dibus  Legg.  Angliae,  cap.  xxii.).  Sometimes  a  piece  of  cloth  was  used  to 
conduct  the  water  down  his  throat.  To  this,  allusion  is  made  in  the 
"  Appel  dc  Villon"  :— 

"Se  fussc  des  hoirs  Hue  Capel 
Qui  fut  cxtraict  dc  boucheric. 
On  ne  m'cust,  parmy  ce  drapcl, 
Faict  l)oyre  ^  celle  escorchenc.*' 
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which  case  his  appeal  was  forthwith  to  be  decided  by  the 
superior  court  of  the  locality.*  The  whole  process  was  ap- 
parently based  upon  the  conviction  that  it  was  better  that  a 
hundred  innocent  persons  should  suffer  than  that  one  culprit 
should  escape,  and  it  would  not  be  easy  to  devise  a  course 
of  procedure  better  fitted  to  render  the  use  of  torture  uni- 
versal. There  was  some  protection  indeed,  theoretically  at 
least,  in  the  provision  which  held  the  judge  responsible 
when  an  innocent  prisoner  was  tortured  without  sufficient 
preliminary  proof  to  justify  it;  but  this  salutary  regulation, 
from  the  very  nature  of  things,  could  not  often  be  enforced, 
and  it  was  so  contrary  to  the  general  spirit  of  the  age,  that  it 
soon  became  obsolete.  Thus,  in  Brittany,  perhaps  the  most 
independent  of  the  French  provinces,  the  Coutumier,  as 
revised  in  1539,  retains  such  a  provision,*  but  it  disappears 
in  the  revision  of  1580. 

But  even  this  was  not  all.  Torture,  as  thus  employed  to 
convict  the  accused,  became  known  as  the  question  prepara- 
toire ;  and,  in  defiance  of  the  old  rule  that  it  could  be  ap- 
plied but  once,  a  second  application,  known  as  the  question 
definitive  or  prealable^  became  customary,  by  which,  after 
condemnation,  the  prisoner  was  again  subjected  to  the 
extremity  of  torment  in  order  to  discover  whether  he  had 
any  accomplices,  and,  if  so,  to  identify  them.  In  this 
detestable  practice  we  find  another  instance  of  the  unfortu- 
nate influence  of  the  Inquisition  in  modifying  the  Roman 
law.     The  latter  expressly  and  wisely  provided  that  no  one 

»  Ordonn.  de  Villcrs  CoUerets,  Aofit  1539,  \\  162-164  (Isambert,  XIII. 
633-4).  **  Ostant  et  abolissant  tons  styles,  usances  ou  coulumes  par  les- 
quels  les  accus<5s  avoient  accoulumfis  d'etre  ouis  en  jugenient  ix)iir  s^avoir 
s'ils  devoient  etrc  accuses,  et  \  cette  fin  avoir  communication  des  fails  et 
articles  concernant  les  crimes  et  d^lits  dont  ils  €toient  accuses." 

«  Anc.  Cout.  de  Bretagne,  Tit.  I.  art.  xli. — D'Argcntre's  labored  com- 
mentary on  this  article  is  a  lamentable  exhibition  of  the  utter  confusion 
which  existed  as  to  the  nature  of  preliminary  proof  justifying  torture. 
Comment,  pp.  139,  sqq. 
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iio  had  confessed  Bhoiild  be  examined  as  to  tlie  giiili  of 
anoihei;'  ami  in  (he  ninth  century  the  authors  of  the  False 
Decretals  had  em|)halically  adoiHed  (he  principle,  which 
thus  became  emboilied  in  ecclesiastical  law,'  until  the  ardor 
of  the  Inqnisiiion  in  hunting  down  heretics  caused  it  to  regard 
le  conviction  of  the  accused  as  a  barren  triumph  unleu  he 
lould  be  forced  to  incriminate  his  poMiblc  associates. 

Torture  was  also  generically  divided  into  the  gueuion  oriii- 
naire  and  exlraoriiinaire — a  rough  classification  to  (iroportion 
the  severhy  of  llic  Infliclion  to  the  gravity  of  the  crime  or  the 
urgency  of  the  case.     Thus,  in  the  most  usual  kind  of  tor- 
ment, the  strappado,  popularly  known  as  tlie  Moint  de  Cara, 
the  ordinary  form  was  to  lie  the  prisoner's  hands  behind  his 
back  with  a  piece  of  iron  between  them  j  a  cord  was  then 
fastened  to  his  wrists  by  which,  with  the  aid  of  a  pulley,  be 
was  buisled  from  the  ground  with  a  weight  of  one  hundred 
and  twenty-five  potmds  attached  to  his  feet.     In  the  exlraor- 
linnry  torture,  [he  weight  was  increased  to  two  hundred  and 
'[y  iwunds,  and  when  the  victim  was  raised  to  a  sufficient 
leight,  he  was  drop|>ed  with  a  jerk  that  dislocated  his  joints, 
operation  being  thrice  repealed.* 
Thus,  in  1549,  we  see  the  system  in  full  operation  in  the 
Mse  of  Jac(]ues  dc  Coucy,  who,  in   1544,  had  surrendered 
>ulogne  to  the   English.     This   was  deemed   an  act  of 
■achery,  but  he  was  i)ardoncd  in  1547;  yet,  notwiihsland- 
iitg  his  pardon,  he  was  subsctiucnlly  tried,  convicted,  cou- 
imiicd   lo  dccapiL-tiion  and   quartering,  and   also  to  the 


>  Nemo  iKlIur  ile  iinii'rio  crimmecontiicntcni  tupcr  cotudcntb  xnilclur 

Cotttt.  17  C«L  IX.  li.  (Honor.  4»Ji. 
■  Nctnlul  lie  fe  conftMo  enali  poteit  niper  crimen  ttlivnam.  quuniam 
a  ilque  omnii  ni  proreHiu  pniculi-o  tn,  vt  ailnniil  ultet>i»  ijucitiHIcc 

clicl. — Kcailo-Julii  EpisL  11.  rap.  xviii.— GralUn.   Iicitcl.  I'.  II. 

'.  quicM.  3,  can.  5. 
•  Chiniel,  Iricl.  Hirt.  ilcilmdintions.eie.  ile  la  FraiiM,  p.  i32a|l>Brii., 
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question   extraordinaire    to   obtain    a   denunciation    of    his 
accomplices.' 

When  Louis  XIV.,  under  the  inspiration  of  Colbert,  re- 
moulded the  jurisprudence  of  France,  various  reforms  were 
introduced  into  the  criminal  law,  and  changes  both  for  better 
and  worse  were  made  in  the  administration  of  torture.  The 
Drdonnance  of  1670  was  drawn  up  by  a  committee  of  the 
ablest  and  most  enh'ghtened  jurists  of  the  day,  and  it  is  a 
melancholy  exhibition  of  human  wisdom  when  regarded  as 
the  production  of  such  men  as  Lamoignon,  Talon,  and  Pus- 
sort.  The  cruel  mockery  of  the  question  prtalable  was 
retained ;  and  in  the  principal  proceedings  all  the  chances 
were  thrown  against  the  prisoner.  All  preliminary  testimony 
was  still  ex  parte.  The  accused  was  heard,  but  he  was  still 
examined  in  secret.  Lamoignon  vainly  endeavored  to  obtain 
for  him  the  advantage  of  counsel,  but  Colbert  obstinately 
refused  this  concession,  and  the  utmost  privilege  allowed 
the  defence  was  the  permission  accorded  to  the  judge,  at  his 
discretion,  to  confront  the  accused  with  the  adverse  witnesses. 

'  Isambcrt,  XIV.  88.  Beccaria  comments  on  the  al)surdity  of  such  pro- 
ceedings, as  though  a  man  who  had  accused  him.>elf  would  make  any  diffi- 
cuhy  in  accusing  others. — "Quasi  che  I'uomo  che  accusa  se  stesso,  non 
acciisi  pih  f;icihnente  gli  altri.  E  egli  giusto  il  tormentare  gli  uomini  per 
I'allrui  delitlo?" — Dei  Dclitte  e  dcUe  Pene,  §  xii.  A  curious  illustration 
of  its  useless  cruelty  when  aj)j>lied  to  prisoners  of  another  stamp  is  afforded 
by  the  record  of  a  trial  which  occurred  at  Rouen  in  1647.  ^  certain  Jehan 
Lemarinier,  condemned  to  death  for  murder,  was  subjected  to  the  question 
dififtithe.  Cords  twisted  around  the  fingers,  scourging  with  rods,  the 
str.ippado  with  fifty  jxjunds  attached  to  each  foot,  the  thumb  screw  were 
applied  in  succession  and  together,  without  eliciting  anything  but  fervent 
protestations  of  innocence.  The  officials  at  List  wearied  out  remanded 
the  convict  to  prison,  when  he  sent  for  them  and  quietly  detailed  all  the 
particulars  of  his  crime,  committed  by  himself  alone,  requesting  especially 
that  they  should  record  his  confession  as  having  l)een  s|)ontaneous,  for  the 
relief  of  his  conscience,  and  not  extorted  by  torment. — Desmaze,  Les 
Penal ites  Anciennes,  p.  159,  Paris,  1866. 


THK   FRENCH  SYSTEM. 


457 


a  llie  ^ufilion  priliminaire,  lorture  was  reserved  for  capital 
..  when  Ihe  proof  was  strong  and  yet  not  enough  for 
lonviction.     During  its  ap|illcatiun  it  could  be  stopped  and 
esiitncd   at  the   pleasure  of  the  judge,  but  if  the  accused 
were  once  unbound  and  removed  from  the  rack,  it  could  not 
be  re[)eaicd,  even  though  additional  evidence  were  subse- 
quently obtained.' 
^^m     It  was  well  to  prescribe  limitationa,  slender  as  these  were, 
^^■but  in  practice  it  was  found  impossible  to  enforce  them,  and 
^^feicy  afforded    little  real    protection  lo  the    accused,   when 
^^Hudges,  bent  upon  procuring  conviction,  chose  to  evade  them. 
^^RA  contemporary   whose  judicial    position  gave    him    every 
^^■opportunity  of  knowing  the  truth,  remarks:   "They  have 
^*  discovered  a  jugglery  of  words,  and  pretend  that  though  it 
may  not  be  permissible  to  repeat  the  lorture.  still  they  have 
a  right  to  coiilinue  it,  though  there  may  have  been  an  interval 

•of  three  whole  days.  Then,  if  the  sufferer,  through  good 
lack  or  by  a  miracle,  survives  this  reduplication  of  agony, 
Uiey  have  discovered  ihe  notable  resource  of  nauveaux  in- 
itiees  survenus,  to  subject  hini  to  it  again  without  end.  In 
this  way  they  elude  the  intention  of  the  law,  which  sets  some 
bounds  to  these  cruelties  and  rcnuircs  the  discharge  of  the 
accused  who  has  endured  the  question  without  confession,  or 
without  confirming  his  confession  after  torture.'"  Nor  were 
these  the  only  modes  by  which  the  scanty  privileges  allowed 
the  prisoner  were  curtailed  in  practice.  In  i68t,  a  royal 
Jeclaration  sets  forth  that,  in  the  jurisdiction  of  Grenoble, 
Itidges  were  in  the  habit  of  refusing  to  listen  to  the  accused, 
of  condemning  him  unheard,  an  abuse  which  was  pro- 
pibiled  for  the  future.  Yet  other  courts  subseciucnlly  assumed 
ifcat  this  prohibition  was  only  applicable  to  the  Parlcment  of 


c  Criinincl  il'Aoflt  1670,  TiL  > 
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Grenoble,  and  in  1703  another  Declaration  was  necessary  to 
enforce  the  rule  throughout  the  kingdom.* 

The  Ordonnance  of  1670,  moreover,  gave  formal  expres- 
sion to  another  abuse  whicli  was  equally  brutal  and  illogical 
— the  employment  of  torture  avec  reserve  des preuves.  When 
the  judge  resolved  on  this,  the  silence  of  the  accused  under 
torment  did  not  acquit  him,  though  the  whole  theory  of  the 
question  lay  in  the  necessity  of  confession.  He  simply 
escaped  the  death  penalty,  and  could  be  condemned  to  any 
other  punishment  which  the  discretion  of  the  judge  might 
impose,  thus  presenting  the  anomaly  of  a  man  neither  guilty 
nor  innocent,  relieved  from  the  punishment  assigned  by  the 
law  to  the  crime  for  which  he  had  been  arraigned,  and  con- 
demned to  some  other  penalty  without  having  been  convicted 
of  any  offence.  This  punishing  for  suspicion  was  no  new 
thing.  Before  torture  came  fully  into  vogue,  in  the  early 
part  of  the  fourteenth  century,  a  certain  Estevenes  li  Bar- 
biers  of  Abbeville  was  banished  under  pain  of  death  for 
suspicion  of  breach  of  the  peace,  and  was  subsequently  tried, 
acquitted,  and  allowed  to  return.'  About  the  same  i)eriod  a 
barber  of  Anet  and  his  sons  were  arrested  by  the  monks  of 
St.  Martin-des-Chami)s  on  suspicion  of  killing  a  guard  who 
was  keeping  watch  over  some  hay.  The  evidence  against 
them  was  insufficient,  and  they  were  taken  to  the  gallows  as 
a  kind  of  moral  torture  not  infrecpiently  used  in  those  days. 
Still  refusing  to  confess,  they  were  banished  forever  under 
pain  of  hanging,  because,  as  the  record  ingenuously  states, 
the  crime  was  not  fully  proved  against  them.'  So  in  the 
records  of  the  Parlement  of  Paris  there  is  a  sentence  rendered 
in  1402,  against  Jehan  Dubos,  a  procureur  of  the  Parlement, 
and  Ysabelet  his  wife,  for  suspicion  of  the  poisoning  of 
another  procureur,  Jehan  le  Charron,  the  first  husband  of 

'  Declaration  du  13  Avril,  1703  (Ordonnanccs  d'Al^acc,  I.  340). 
*  Coulumier  dc  Picardie,  Ed.  Marnier,  p.  88. 

'  Registre  Criminel  de  la  Jiii.iicc  de  S.  Martin  dcs-Champs.  Paris,  1877, 
p.  229. 
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I  Yf^nbtlel,  and  Diibos  was  accorilJngly  hanged,  while  his  wife 
I  was  liiirnt.'  Jean  Bmitn,  one  of  the  clearest  iniellccts  of  ihe 
iBixieemh  ceniiiry,  lays  it  down  as  a  rule  lliat  ihc  penally 
I  should  I)e  pro  jwrtio  lied  lo  Ihe  proof;  he  ridicules  as  obsolete 
I  the  principle  ihat  when  the  evidence  is  not  sufficient  for  con- 
R-^iclion  the  accused  shoidd  be  discharged,  and  meniions 
|<lri|ies,  fines,  imprisonment,  the  galleys,  and  degradation  as 
I  proper  substiliites  for  death  when  there  is  no  evidence  and 
I  only  violent  presumption.  He  gives  in  iltusiraiion  of  this  a 
I  Ease  personally  known  lo  him  of  a  noble  of  I.e  Mans,  who 
I  was  condemned  tu  nine  years  of  the  galleys  fur  violent  stis- 
I  ]]icion  of  murder.'  The  application  to  the  torture -pro  cess 
I  Dflhis  determination  not  to  allow  a  man  to  csca]>c  tinless  his 
I  innocence  was  proved  led  to  the  illogical  system  of  the 
I  fisert'f  lies  prmvrs, 

I  The  theory  on  which  the  doctors  of  the  law  proceeded 
I  .was  that  if  there  were  evidence  sufficient  for  conviction  aiid 
I  the  judge  yet  tortured  the  criminal  in  surplusage  without 
P  obtaining  a  confession,  the  accused  could  not  be  condemned 
lo  llie  full  punishment  of  his  ofTcnce,  because  the  use  of  tor- 
ture in  itself  weakened  the  external  proofs,  and  therefore  lb« 
culprit  must  by  sentenced  to  some  lighter  punishment — a 
.  refinement  worthy  of  the  inconsci|uenlia1  dialectics  of  the 
I  schools.'  The  cniel  absurdities  which  the  system  produced 
Lin  |]ractice  ate  well  illuntraicd  by  a  case  occurring  in  Naples 
I  in  the  sixteenth  century.  Marc  Antonio  Maresca  of  Sorrento 
I  was  tried  by  the  Admiralty  Court  for  the  murder  of  a  jKrasant 
I  of  Miani,  in  the  market  place.  The  evidence  was  strong 
■  Against  him,  but  there  were  no  eye  witnesses,  and  he  endured 
;  torture  without  confession.  The  court  asserted  that  it 
I  fiad  reserved  the  evidence,  and  condemned  him  lo  the  gal- 
Llcys  for  seven  years,     lie  appealed  to  the  High  Court  of 

■  iJomue,  Pf  naliuSn  Ancirancs  p.  I'M. 
•  lliHliiii  •!•  Mtigor.  riotnunumAn.  Haiit.  ij^t.  pi'.  ;:5,  ivi-  j'»- 

■  Sd»luJ«  VtitM  lorquondi  li." 
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the  royal  council,  and  the  case  was  referred  to  a  distinguished 
jurisconsult,  Thomaso  Grammatico,  a  member  of  the  counciL 
The  latter  reported  that  he  must  be  considered  as  innocent, 
after  having  passed  through  torture  without  confession,  and 
denied  the  right  of  the  court  to  reserve  the  evidence.  Then, 
with  an  exhibition  of  the  peculiar  logic  characteristic  of  the 
criminal  jurisprudence  of  the  time,  he  concluded  that  Maresca 
might  be  relegated  to  the  islands  for  five  years,  although  it 
was  a  recognized  principle  of  Neapolitan  law  that  torture 
could  be  inflicted  only  in  accusations  of  crimes  of  which  the 
penalty  was  greater  than  relegation.  The  only  thing  neces- 
sary to  complete  this  tissue  of  legal  wisdom  was  afforded  by 
the  council,  which  set  aside  the  judgment  of  the  Admiralty 
Court,  rejected  the  report  of  their  colleague,  and  condemned 
the  prisoner  to  the  galleys  for  three  years.*  Somewhat  less 
complicated  in  its  folly,  but  more  inexcusable  from  its  date, 
was  the  sentence  of  the  court  of  Orleans  in  1740,  by  which  a 
man  named  Barberousse,  from  whom  no  confession  had 
been  extorted,  was  condemned  to  the  galleys  for  life,  because, 
as  the  sentence  declared,  he  was  strongly  suspected  of  pre- 
meditated murder.'  A  more  pardonable,  but  not  more 
reasonable  example  occurred  at  Halle  in  1729,  where  a 
woman  accused  of  infanticide  refused  to  confess,  and  as  she 
labored  under  a  physical  defect  which  rendered  the  applica- 
tion of  torture  dangerous  to  life,  the  authorities  after  due 
consideration  and  consultation  of  physicians,  spared  her  the 
torture  and  banished  her  without  conviction." 

The  same  tendency  to  elude  all  restrictions  on  the  use  of 
torture  was  manifested  in  the  Netherlands,  where  the  pro- 
cedure was  scarcely  known  until  the  i6th  century,  and  where 
it  was  only  administered  systematically  by  the  ordonnance  on 

>  Thomne  Grammatici  Decisiones  Neapolitanae,  pp.  1 275-6.     (Venetiis 
1582.)     Cf.  Scialojiv  op.  cit.  c.  i.  No.  22. 
«  L'Oiscleur,  Les  Crimes  et  les  Pcincs,  pp.  206-7. 
'  Braune  Dissert,  de  Tortura  Valeludinar.  Halse  Cattor.  1 740,  p.  28. 
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riminal  justice  of  Philip  11.  in  1570.  When  once  employed 
:  rapidly  extended  unlil  it  became  almost  universal,  both  in 
[  tbe  provinces  which  threw  off  the  yoke  of  Spain,  and  in 
t  tho^  which  remained  raithriil.  The  limits  which  Philip  had 
[  imposed  on  it  were  soon  transcended.  He  had  forbid- 
I  den  its  employment  in  all  cases  "oft  il  n'y  a  plnine,  demye 
I  preuvc,  ou  bicn  ou  la  preuve  est  ccrtaine  et  indubitable," 
I  thus  resiriciitig  it  to  those  where  there  was  very  strong  pre- 
I  enmption  without  absolute  certainty.  In  transcription  and 
r  translation,  however,  the  wording  of  ihe  ordonnance  became 
I  changed  to  "  plainc  011  demye  preii%-c,  tin  bien  011  b  preiive 
I  est  incerlaine  on  donteusc,"  thns  allowing  it  in  all  cases 
1  where  the  jndgc  might  not  have  a  doubt  not  of  the  guilt  but 
I  of  the  innocence  of  the  accused;  and  by  the  time  these 
s  were  discovered  by  a  leatoiis  legal  anti(;iiarian,  the 
s  of  the  tribunals  had  become  so  tixcd  that  the  attempt 
■  to  reform  them  was  vain.' 


!n  Germany,  lorturt  had  been  reduced  to  a  system,  in 
1531,  by  the  Emperor  Charles V,,  whose  "Caroline  Consti- 
tutions" cunlain  a  more  complete  code  on  the  subject  than 
had  previously  existed,  except  in  the  records  of  the  InquUi- 
tion.     Inconsistent  and  illogical,  it  (]Uales  Uljiian  to  prove 
,  the  deceptive   nature  of  Ihe  evidence  thence  derivable;  it 
I  pronounces  torture  to   be  "  ics  dira,  corporibus  horoinnm 
L  admodum  noxia  et  qutndoque   lelhaliii,  cui   et   mors  ipsa 
I  pro|JC  propoiienda;'"  in  some  nf  its  provisions  it  manifests 
I  <  extreme  care  anit  tenderness  10  guard  against  abuses,  and 
[yet  practically  it  is  merciless  to  Ihe  last  degree.     Confession 
I' made  during  torture  was  not  to   be  believed,  nor  could  a 
I  conviction  be  based  upon   it  ;*  yet  what  the  accused  might 
■  confess  after  being  removed  from  torture  was  to  be  received 
Kas  the  deposition  of  a  dying  man,  and  was  full  evidence' 

'  Mryer,  Initilutions  Judiciiho,  IV.  aSj.  293. 
•  1.<^.  Cttpliil.  Caroll  V.  c  U.,  liiii. 
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In  practice,  however,  this  only  held  good  when  adverse  to 
the  accused,  for  he  was  brought  before  his  judge  after  an 
interval  of  a  day  or  two,  when,  if  he  confirmed  the  confes- 
sion, he  was  condemned,  while  if  he  retracted  it  he  was  at 
once  thrust  again  upon  the  rack.  In  confession  under  tor- 
ture, moreover,  he  was  to  be  closely  cross-questioned,  and 
if  any  inconsistency  was  observable  in  his  self-condemnation, 
the  torture  was  at  once  to  be  redoubled  in  severity.*  The 
legislator  thus  makes  the  victim  ex[)iate  the  sins  of  his  own 
vicious  system  j  the  victim's  sufferings  increase  with  the  de- 
ficiency of  the  evidence  against  him,  and  the  legislator  con- 
soles himself  with  the  remark  that  the  victim  has  only  himself 
to  thank  for  it,  *'  de  se  tantum  rton  de  alio  quaeratur."  To 
complete  the  inconsistency  of  the  code,  it  provided  that 
confession  was  not  requisite  for  conviction;  irrefragable 
external  evidence  was  sufficient ;  and  yet  even  when  such 
evidence  was  had,  the  judge  was  empowered  to  torture  in 
mere  surplusage.^  Yet  there  was  a  great  show  of  tender 
consideration  for  the  accused.  When  the  weight  of  conflict- 
ing evidence  inclined  to  the  side  of  the  prisoner,  torture  was 
not  to  be  applied.''  Two  adverse  witnesses,  or  one  unex- 
ceptionable one,  were  a  condition  precedent,  and  the  legis- 
lator shows  that  he  was  in  advance  of  his  age  by  ruling  out 
all  evidence  resting  on  the  assertions  of  magicians  and  sor- 
cerers.* To  guard  against  abuse,  the  impossible  effort  was 
made  to  define  strictly  the  exact  quality  and  amount  of  evi- 
dence requisite  to  justify  torture,  and  the  most  elaborate  and 
minute  directions  were  given  with  respect  to  all  the  various 
classes  of  crime,  such  as  homicide,  child-murder,  robbery, 
theft,  receiving  stolen  goods,  poisoning,  arson,  treason, 
sorcery,  and  the  like;*  while  the  judge  administering  torture 
to  an  innocent  man  on  insufficient  grounds  was  liable  to 
make  good  all  damage  or  suffering  thereby  inflicted.*     The 

*  Legg,  Capital.  Carol.  V.  c.  Iv.,  Ivi  ,  Ivii.  '  Ibid.  c.  xxii  ,  Ixix. 
'  Ibid.  c.  xxviii.  *  Ibid.  c.  xxiii.,  xxi. 

•  Ibid.  c.  xxxiii.-xliv.  «  Ibid.  c.  xx.,  Ixi. 
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amount  of  torment,  moreover,  was  to  be  proportioned  to  the 
age,  sex,  and  strength  of  the  patient ;  women  during  preg- 
nancy were  never  to  be  subjected  to  it ;  and  in  no  case  was 
it  to  be  carried  to  such  a  point  as  to  cause  permanent  injury 
or  death.* 

FINAL  SHAPE   OF   THE  TORTURE   SYSTEM. 

Charles  V.  was  too  astute  a  ruler  not  to  recognize  the  aid 
derivable  from  the  doctrines  of  the  Roman  law  in  his  scheme 
of  restoring  the  preponderance  of  the  Kaisership,  and  he  lost 
no  opportunity  of  engrafting  them  on  the  jurisprudence  of 
Germany.  In  his  Criminal  Constitutions,  however,  he  took 
care  to  embody  largely  the  legislation  of  his  predecessors 
and  contemporaries,  and  though  protests  were  uttered  by 
many  of  the  Teutonic  princes,  the  code,  adopted  by  the  Diet 
of  Ratisbon  in  1532,  became  part  and  parcel  of  the  common 
law  of  Germany.*  A  fair  idea  of  the  shape  assumed,  under 
these  influences,  by  the  criminal  law  in  its  relations  with 
torture,  can  be  obtained  by  examining  some  of  the  legal 
text- books  which  were  current  as  manuals  of  practice  from 
the  sixteenth  to  the  eighteenth  century.'     As  the  several  au- 

'  l-*-*KK-  Capital.  Carol.  V.  c.  Iviii.,  lix.  Accusatus,  si  periculum  sit,  nc 
inter  vol  iH)st  tormciita  oh  vulncra  expirel,  ca  arte  torcjucndus  est,  ne  quid 
danini  accipiat. 

«  Hcineccii  Hist.  Jur.  Civ.  Lib.  11.  {{  cv.  sqq. — Meyer  (Instit.  Judici- 
aires,  Liv.  vi.  chap,  xi.)  gives  a  very  interesting  sketch  of  the  causes  which 
led  to  the  overthrow  of  the  old  system  of  jurisprudence  throughout  C»cr- 
many.  He  attrihutes  it  to  the  influence  of  the  emjxirors  and  the  munici- 
palities, each  equally  jealous  of  the  authority  of  the  feudal  nobles,  aided 
by  the  lawyers,  now  becoming  a  recognized  profession.  These  latter  of 
course  favored  a  jurisprudence  which  required  long  and  .sj>ecial  training, 
thus  conferring  upon  them  as  a  class  peculiar  weight  and  influence. 

'  My  principal  authorities  are  four: — 

I.  **  Rerum  Criminalium  Praxi'i,"  by  Jossc  Dnnihouder,  a  lawyer  and 

statesman  of  repute  in  Flanders,  where  he  held  a  di!%tingui^he(l  i><)sition 

under  Charles  V.  and  Philip  II.     I  lis  work  was  received  as  an  authority 

hroughout  Europe  for  two  centuries,  having  passed  through  numerous 
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tbors  of  these  works  all  appear  to  condemn  the  principle  or 
to  lament  the  necessity  of  torture,  their  instructions  as  to  its 
employment  may  safely  be  assumed  to  represent  the  most 
humane  and  enlightened  views  current  during  the  period.* 
It  is  easy  to  see  from  them,  however,  that  though  the  pro- 
visions  of  the  Caroline  Constitutions  were  still  mostly  in 
force,  yet  the  practice  had  greatly  extended  itself,  and  that 
the  limitations  prescribed  for  the  protection  of  innocence 
and  helplessness  had  become  of  little  real  effect. 

Upon  the  theory  of  the  Roman  law,  nobles  and  the  learned 
professions  had  claimed  immunity  from  torture,  and  the  Ro- 
man law  inspired  too  sincere  a  respect  to  permit  a  denial  of 
the  claim,'  yet  the  ingenuity  of  lawyers  reduced  the?  privilege 
to  such  narrow  proportions  that  it  was   practically  almost 

editions,  from  that  of  l.ouvain,  in  1554,  to  that  of  Antweq>,  in  1750.  My 
edition  is  of  Antwerp,  1601. 

J  I.  **Tractatus  dc  Qua'stionil)us  scu  Torturis  Reorum,"  published  in 
1592  by  Johann  Zangcr,  of  Wittemberg,  a  celebrated  jurisconsult  of  the 
time,  and  frequently  reprinted.  My  edition  is  that  of  1730,  with  notes  by 
the  learned  Baron  Senckenberg,  and  there  is  a  still  later  one,  published  at 
Frankfort  in  1763. 

III.  "  Practica  Criminalis,  scu  Processus  Judiciarius  ad  usum  et  consue- 
ludinem  judiciorum  in  Oennania  hoc  tempore  frequentiorem,"  by  Johann 
Kmerich  von  Rosbaeh,  published  in  1645  ^^  Frank  fort -on -the  Mayn. 

IV^.  *  Trnclatio  Juridica,  de  Usu  et  Abusu  Tt>rturae,"  by  Ileinrich  von 
IJoden,  a  dissertation  read  at  Halle  in  1697,  and  reprinted  by  Senckenberg 
in  1730,  in  conjunction  with  the  treatise  of  Zanger. 

'  Cum  nihil  tarn  severum,  tam  crudelc  et  inhumanum  videatur  quam 
hominem  conditum  ad  imaginem  Dei  .  .  .  tormentis  lacerare  et  quasi  ex- 
carnificare,  etc. — Zangeri  Tract,  de  Qurestion    cap.  I.  No.  I. 

Tormentis  humanitatis  et  rcligionis,  necnon  jurisconsultorum  argumcnta 
repugnant. — Jo.  Emerici  a  Rosbach.  Process.  Criniin.  Tit.  v.  c.  ix.  No.  i. 

Saltem  horrendus  torlurie  abusus  ostendit,  (juo  miseri,  de  facinore  aliquo 
suspecti,  fere  infernalibus,  et  si  fieri  jwssit,  plusquam  diabolicis  cruciatibus 
exi)onuntur,  ut  qui  nullo  Icgitimo  probamli  modo  convinci  poterant,  atro- 
citate  cruciatuuni  contra  propriam  salulem  confiteri,  se(pie  ita  destruere 
sive  jure  sive  injuria,  cogantur. — Henr.  de  Boden  Tract.  Pnefat. 

•  Zangeri  cap.  I.  Nos.  49-58. 
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valiifless.  For  teriain  crimes,  of  course,  such  as  majeslas, 
adultery,  and  incest,  the  authority  of  the  Romctn  law  admilleJ 
of  no  exceptions,  and  to  these  were  s|ieeiiily  added  a  number 
ofolhcr  offences,  classed  aserimina  ex^ffita  qi  nf/attiia,v\\\c\i 
were  made  to  embrace  almost  all  offences  of  a  capital  nature, 
in  which  alone  torture  was  at  any  time  allowable.  Thus, 
parricide,  uxoricide,  fratricide,  witchcraft,  sorcery,  counter- 
feiting, theft,  sacrilege,  rape,  arson,  repeated  homicide,  etc., 
came  10  be  included  in  the  exceptional  cases,  and  the  only 
privileges  extended  in  ihcm  to  nobles  were  that  they  should 
not  be  subjected  to  "  plebeian"  tortures.'  As  early  as  1514, 
1  hnd  an  instance  which  shows  how  little  advantage  these 
prerogatives  afforded  in  practice.  A  certain  Dr.  Bobciizan, 
a  citizen  of  good  repute  and  syndic  of  Erfurt,  who  both  by 
position  and  profession  belonged  to  the  excepted  class,  when 
brought  up  for  sentence  on  a  charge  of  conspiring  to  betray 
ihe  city,  and  warned  that  he  could  retract  his  confession,  ex- 
tracted under  torture,  palheticaily  replied — "  During  my  ex- 
amination, I  was  at  one  time  stretched  upon  the  rack  for  six 
.hours,  and  at  another  I  was  slowly  burned  for  eight  hours. 
If  I  retract,  I  shall  be  ex|>osed  to  these  torments  again  and 
again.  I  hail  rather  die" — and  he  was  duly  hanged.' 
In  Catholic  countries,  of  course,  the  clergy  were  sijccially 

'  7Aa^en  e»i).  I.  No*.  59-88,—  Kni|HckiUl,  in  his  voluminoui  "  Tnci. 
Ii  dc  Nolnlilntc"  (Campmlun.  169J).  while  cnclcAvarine  V>  ciall  to  ihc  ul- 
I'  nunil  iJie  p(ivllr|;in  of  ihc  tuiliilily,  liolti  uf  llic  twocil  anil  lobe,  is  obliged 
|'4o  wtniil  iheii  liability  lo  lorturc  for  iheic  crimes  oiul  only  ucecm  that  die 

niiury  pruuf  ihuulU  tv  s>tn)ngvr  llian  in  llic  cue  uf  |i!e1>ci>ru  i  Lib.  II. 

iv.  No.  loS-iiol ;  lhoU|;li,  in  oilier  accu&aiions,  n  jud^  tubjecting  a 
\  ttuble  to  lorturc  kIiouM  Iw  put  lu  ilruli,  anil  hi*  All«in}it  lu  kuinniil  iiuch  an 
i  ODIracc  i:ouUI  Iw  retiilcil  by  force  of  nimi  (Ibid.  No.  loj).     He  adds, 

■  Imwcrer,  that  nu  ipi-ciat  privil«£n  ciitlcd  in  ^'nince,  Lumbanly,  Venice, 
ElUly,  and  .Samny  (Ibid.  Not.  10J-7).  Sclaloji  eipievtiy  s.ip  (Pruit 
E<DR|ucndi  KeuH  c.  liii.  No,  V*-AH-  SS)  tl^"'  '"  N'>i<'<»  ""  'Ii^i'iiy.  secular 

■  iw  ecdeiiaMical,  eicejil  Uint  of  judge*,  conferred  imniuniiy  from  toilnrei 

■  nnd  all  |H  Ivil(i4'ei  were  ut  olile  by  a  dlrcU  uitlct  fiiioi  the  H>vtrci^ 

*  EipburdianuB  Voiiluquut,  ann.  1514. 
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favored,  but  the  immunity  claimed  for  them  by  the  canon 
law  was  practically  reduced  to  nearly  the  same  as  that  ac- 
corded to  nobles.^  The  torture  inflicted  on  them,  however, 
was  lighter  than  in  the  case  of  laymen,  and  proof  of  a  much 
more  decided  character  was  required  to  justify  their  being 
exposed  to  torment.  As  an  illustration  of  this  von  Rosbach 
remarks  that  if  a  layman  is  found  in  the  house  of  a  pretty 
woman,  most  authors  consider  the  fact  sufficient  to  justify 
torture  on  the  charge  of  adultery,  but  that  this  is  not  the  case 
with  priests,  who  if  they  are  caught  embracing  a  woman  arc 
presumed  to  be  merely  blessing  her.^  They  moreover  had 
the  privilege  of  being  tortured  only  at  the  hands  of  clerical 
executioners,  if  such  were  to  be  had.'*  In  Protestant  terri- 
tories respect  for  the  cloth  was  manifested  by  degrading  them 
prior  to  administering  the  rack  or  strappado.* 

Slight  as  were  the  safeguards  with  which  legislators  en- 
deavored to  surround  the  employment  of  torture,  they  became 
almost  nugatory  in  practice  under  a  system  which,  in  the 
endeavor  to  reduce  doubts  into  certainties,  ended  by  leaving 
everything  to  the  discretion  of  the  judge.  It  is  instructive  to 
see  the  parade  of  insisting  upon  the  necessity  of  strong  pre- 
liminary evidence,*  and  to  read  the  elaborate  details  as  to 
the  exact  kind  and  amount  of  testimony  severally  requisite 
in  each  description  of  crime,  and  then  to  find  that  common 
report  was  held  sufficient  to  justify  torture,  or  unexplained 
absence  before  accusation,  prevarication  under  examination, 
and  even  silence;  and  it  is  significant  of  fearful  cruelty  when 
we  see  judges  solemnly  warned   that  an  evil  countenance, 

*  Damhoiider.  Rer.  Crlmin.  Praxis  cap.  xxxvii.  Nos.  23,  24.  Cf. 
rnsscriiii  Rej;ulare  Tribunal  Qulvsi.  xv.  Art.  ix.  No.  117. 

'  Kiner.  a  Ro>l)ach  Process.  Crimin.  Tit.  v.  cap.  xiv, 

*  Simancx  dc  Calhol.  Instit.  Tit.  LXV.  No.  50. 

*  \Villcnberj;ii  Tract,  de  Excess,  et  Pcenis  Cleric.  4to.  Jena:,  1740,  p.  41. 

*  Even  this,  however,  was  not  deemed  necessary  in  cases  of  conspiracy 
and  treason  •*  qui  Hunt  secrete,  propter  probationis  difticultatem  devenilur 
ad  torturam  sine  indiciis.'*     (Emer.  a  Rosb.  Tit.  v.  cap.  x.  No.  20.) 
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I  though  it  may  argue  depravity  in  general,  does  not  warrant 
I  the  prci^uminion  of  actu.il  guilt  iu  individual  cases  j'  though 

■  pallor,  under  many  circumstances,  was  considered  to  sanc- 
I  lion  the  a|)plicacion  of  torture,'  even  as  a  put  containing 
^toad^,  found  in  the  home  of  a  suspected  witch,  justified  her 
rbeing  placed  on  the  rack.'  In  fact,  witchcraft,  poisoning, 
•  highway  robbery,  and  other  crimes  difficult  of  proof,  were 
reonsidered  to  jiislify  ihc  judge  in  proceeding  to  toilurc  on 
I  lighter  indications  than  offences  in  which  evidence  was  more 
I  readily  obtainable.'  Subtle  lawyers  thus  exhaustml  their 
Kingcnuity  in  discussing  all  possible  variwies  of  indications. 
Land  there  grew  up  a  mass  of  confused  rules  wherein,  on 
i  many  points,  each  authority  contradicted  the  other.  In  a 
1  system  which  thus  waxed  so  complex,  Ihc  discretion  of  the 
I  judge  at  last  became  the  only  practical  guide,  and  the  legal 

rs  themselves  acknowledge  the  worthlessness  of  the 
t  rules  so  laboriously  tonstructcil  when  they  admit  that  it  is 
I  left  for  his  decision  to  determine  whether  the  indications  are 
(sufficient  to  warrant  the  infliction  of  torture.*     How  absolute 

<  ranu  frc<|U«nt  et  vcbciueni  fncii  iiidicium  ad  IoHut.iri.     {Zangei.  c. 

■  It.  Nu.  So.)     Keut  xnlc  arcuMUlaiii;tn  vet  iriiiuii.il I »iicm  riigicnt  et  cUalua 

■  DontutnacUcr  al»ci».-ie  iiupeciiim  tcildjl  ut  totrjucti  pmsit,  [tbid.  No. 
:r.  Simaoca:  Calluil.  In«lit  Tit.  LXV.  Nos.  iS-jo.)  (nCDiiManlU 
nil  fAcU  uiiticiiim  adluiluram.  (Zangtr.  Nos.  <j6-99.)  Ei  laciuitnl- 
1IUI  Indicium  ad  larliiTam.  (Ibid.  No.  loj.)  rhy^iagnoniu  malain 
m  orguil,  nnn  niilcrin  dcliaum.  (lliid.  No.  Bs)  How  eiecedingljf 
IS  ihc  npplicuion  of  ihc^  rulet  niny  be  gupiscd  from  s  rcniark  of 

■  Dtniliouder'ii,  lliu  aUbnaifh  runiot  vtaa  buHiclciit  to  juHliy  toiture,  yet  t 
f  conltary  mmor  neulnliicd  llie  fint  and  rendrretl  lorlurc  improper. — D.iiD' 
I'llLiaJcr.  Rer.  Crimlo.  Priuis  cap.  ixxr.  Sui.  14,  15. 

'  Deindea  inllurc  ct  Himilibm  urliur  Initidum  ad  (ortiiram  «ecaiidDiii 

■jlonaL  (Emer.  a  Kmbach  Tit,  v.  c.  vii,  Nok  aS-ji.)  Whereupon  von 
1  ltu»l>ach  enlcn  iiitu  a  lon^  dltsertailuD  a*  10  ibc  cauutorpatuocu. 

*  Uwlclmanni  de  Magis  ljl>,  tn.  cap.  x.  |  tg. 

*  ijcialuj*.'  IVaiik  Iaiqii«nill  Keoi  cap.  ill.  No.  5,  6. 

*  Judici*  arbilrio  tetmi|niiui  an  indicia  •iai  •nfficleniia  ad  toitaram. 
l(KiUt;cr.  ca|i.  11.  No*.  16-30,)  An  indicia  ntlEcUnt  ad  ionnr>ii»  JuUKJi 
Paibiirioreliciuin  est. .  ,  .  ladiL-iiia(t|i.>r(unnn(ufi>rtenliaraiini{uuntaru 

pudldi.     (Cmcr.  a  ttutLuli  Til  v.  e.  u.  p.  J19  )     Damlioudn,  inilccd,   i 


468  TORTURE. 

was  this  discretion,  and  how  it  was  exercised,  is  manifest 
when  Damhouder  declares  that  in  his  day  bloodthirsty  judges 
were  in  the  habit  of  employing  the  severest  torture  without 
sufficient  proof  or  investigation,  boasting  that  by  its  means 
they  could  extract  a  confession  of  everything.^  This  fact 
was  no  novelty,  for  the  practice  had  existed,  we  may  say, 
since  the  first  introduction  of  torture.  Hippolito  dei  Mar- 
sigli  early  in  the  sixteenth  century  speaks  of  judges  habitually 
torturing  without  preliminary  evidence,  and  goes  so  far  as 
to  assert,  with  all  the  weight  of  his  supreme  authority,  that  a 
victim  of  such,  wrongs  if  he  killed  his  inhuman  judge  could 
not  be  held  guilty  of  homicide  nor  be  punished  with  death 
for  the  slaying.'  It  was  perhaps  to  avoid  this  responsibility 
that  some  of  these  zealous  law-despisers  resorted  to  the  most 
irregular  means  to  procure  evidence.  Godelmann  and  von 
Rosbach  both  tell  us  that  the  magistrates  of  their  time,  in  the 
absence  of  all  evidence,  sometimes  had  recourse  to  sorcerers 
and  to  various  forms  of  divination  in  order  to  obtain  proof 
on  which  they  could  employ  the  rack  or  strappado.  Boys 
whose  shoes  were  newly  greased  with  lard  were  thought  to 
have  a  special  power  of  detectmg  witches,  and  enthusiastic 
judges  accordingly  would  sometimes  station  them,  after  duly 
anointing  their  boots,  at  the  church  doors,  so  that  the  luck- 
less wretches  could  not  get  out  without  being  recognized.' 

How  shocking  was  the  abuse  made  of  this  arbitrary  power 
is  well  illustrated  by  a  case  which  occurred  in  the  Spanish 

states  that  no  rules  can  be  framed — •*  neque  ca  ullis  innituntur  regulis  :  sed 
univcrsum  id  negotium  geritur  penes  arbilrium,  discreli<mem  ac  conscien- 
tiam  judicis." — Rer.  Crimin.  Praxis  cap.  xxxvi.  Xos.  I,  2.  Cf.  Braune 
Dissert,  de  Tortura  Valetudin.  Hala;  CaUor.  1740. 

'  Sunt  tamen  nonnulli  pranorcs  et  judices  sanguine  fratcrno  adeo  inexsa- 
tural)ilcs  ut  illico  qiiemvis  malie  famai  virum,  citra  ulla  certa  argumenta 
aut  indicia,  corripiant  ad  sa^vissimam  torturam,  inclemcnter  dicentes,  cru- 
cintum  facile  ab  illis  extorturum  rcrum  omnium  confessionem. — Damhou- 
der. Rer.  Crimin.  Praxis  cap.   xxxv.  No.  13. 

*  Hipp,  dc  Marsiliis  Singularia,  No.  455  (Venet.  1555). 

'  Godelmanni  de  Magis  Lib.  III.  cap.  v.  {  26. — Emer.  a  Rosbach  Tit. 
v.  c.  X.  No.  25. 


EMPLOYED   AT   DtSCRRTIOS.  469 

I  colony  of  New  Grenada  about  the  year  1580.     The  jutlgcs 

r  of  the  royal  court  of  SanlnftS  had  rendered  themselves  odious 

I  by  their  cruelty  and  covet oiisness.  when  one  morning  some 

pasquinades  against  them  were  found  posted  in  the  public 

plaza.     Dih'gent  search  failed  to  discover  the  author,  but  a 

victim  was  found   in  the  (lerson  of  a  young  scrivener  whose 

writing  was  thought  to  bear  some  resemblance  10  that  of  the 

offensive  papers.     He  was  at  once  sei/.ed,  and  though   libel 

I  was  not  an  otTence,  under  the  civil  law,  which  justified  the 

Bpplication  of  torture,  he  was  ordered  to  the  rack,  when  he 

I  solemnly  warned  the  judge  deputed  to  inflict  it  that  if  he 

[  should  die  under   it   he  would  summon   his  torraculor  to 

I  answer  in  the  presence  of  Gud  within   three  days.     The 

I  judge  was  tntimiilateit  and  refused  to  perform  the  office,  but 

I  another  was  found  of  sterner  slufTwho  duly  performeil  his 

I  functions  without  extracting  a  confession,  and  the  accused  was 

[■  discharged.     Then  a,  man  who  desired  to  revenge  himself  on 

emy  asserted  that  the  writing  nf  the  latter  was  like  that 

[of  the  pasquinades.    Juan   Rodriguez   de  los  Pucrlos,  the 

p  Unfortunate  thus  designated,  was  immedialcly  arrested  with 

I  all  his  family.     An  illfgilimatc  son  was  promptly  tortured, 

l:and  stated  that  his  father  had  written  the  libels  and  ordered 

|.  him  to  post  them.     Then  Juan  himself  was  ordered  to  (he 

I  rack,  but,  while  protesting  his  innocence,  he  begged  rather 

I  to  be  put  to  death,  as  he  was  too  old  to  endure  the  torment. 

IS  accordingly  hanged,  and  his  son  was  scourged  with 

I  two  hundred  lashes.     All  (hat  was  needed  to  render  manifest 

I  the  hideous  injustice  of  this  proceeding  was  developed  a  few 

I'  years  later,  when  the  judge  who  was  afiaid  to  risk  the  api>cal 

I  of  the  first  victim  was  condemned  to  death  for  an  assassina- 

fttion,  and  on  ibo  scalTold  confessed  that  he  himself  had  been 

■  the  author  of  the  libels  against  his  brother  justices.' 

'  (iRMl,  lUnorU  Pxelotutio  y  Civil  Je  Nun-a  GranaiU,  Biigoli,  1S69, 
.  I.  Yf.  I  itrit.  |l|*^[*t—  "  Sciakga!  Pnxit  torquemli  Rcat,  cap. 
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Such  a  system  tends  of  necessity  to  its  own  extension,  and 
it  is  therefore  not  surprising  to  find  that  the  aid  of  torture 
was  increasingly  invoked.  The  prisoner  who  refused  to 
plead,  whether  there  was  any  evidence  against  him  or  not, 
could  be  tortured  until  his  obstinacy  gave  way.*  Even  wit- 
nesses were  not  spared,  whether  in  civil  suits  or  criminal 
prosecutions.'  It  was  discretionary  with  the  judge  to  inflict 
moderate  torture  on  them,  when  the  truth  could  not  other- 
wise be  ascertained.  Witnesses  of  low  degree  could  always 
be  tortured  for  the  purpose  of  supplying  the  defect  in  their 
testimony  arising  from  their  condition  of  life.  Some  jurists, 
indeed,  held  that  no  witness  of  low  or  vile  condition  could 
be  heard  without  torture,  but  others  maintained  that  poverty 
alone  was  not  sufficient  to  render  it  necessary.  Witnesses  who 
were  infamous  could  not  be  admitted  to  testify  without  tor- 
ture; those  of  good  standing  were  tortured  only  when  they 
prevaricated,  or  when  they  were  apparently  committing  per- 
jury;' but,  as  this  was  necessarily  left  with  the  judge  to  de- 
termine, the  instructions  for  him  to  guide  his  decision  by 
observing  their  appearance  and  manner  show  how  completely 
the  whole  case  was  in  his  power,  and  how  readily  he  could 
extort  evidence  to  justify  the  torture  of  the  prisoner,  and 
then  extract  from  the  latter  a  confession  by  the  same  means. 
In  prosecutions  for  treason,  all  witnesses,  irrespective  of 
their  rank,  were  liable  to  torture,*  so  that  when  Pius  IV.,  in 
1560,  was  determined  to  ruin  Cardinal  Carlo  Caraffa,  no 
scruple  was  felt,  during  his  trial,  as  to  torturing  his  friends 
and  retainers  to  obtain  the  evidence  upon  which  he  was  exe- 
cuted.^   There  was  a  general  rule  that  witnesses  could  not 

I  Rosbach  Tit.  v.  cap.  x.  No.  2. 

8  Ibid.  Tit.  v.  cap.  xiv.  No.  16. — Goetzii  Dissert,  de  Tortura,  p.  54. 

3  Scialojai  Praxis  torquendi  Reos  cap.  xiv.  No.  5-20. — Jo.  Frid.  Wer- 
ner Dissert,  de  Tortura  Testium,  Erford.  1724,  pp.  72  sqq, 

*  Passcrini  Regulare  Tribunal,  Quarst.  xv.  Art.  ix.  No.  115.  (Colon. 
Ajrripp.  1665.) 

6  Process,  contr.  Card,  de  Carrafa  (Iloffinan.  Collect.  Script.  I.  632). 
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be  torltircd  until  afttir  the  examii)at!oii  of  the  accused,  be- 
I  cause,  if  he  confessed,  Uiclr  evidence  was  superfluous,  bul 
I  there  were  exceptions  even  to  this,  for  If  the  criminal  was 
within  tlie  power  of  the  court,  witnesses  could  be  tor- 
tured to  obtain  evidence  agaitiEt  him  in  his  absence.*    Indeed, 
in  the  effort  made  early  in  the  sixteenth  century  to  reform 
the  abuse  of  torture  in  Bologna,  it  was  provided  that  if  there 
were  evidence  lo  show  that  a  man  was  acquainied  with  a 
I  crime  he  could  be  tortured  to  obtain  evidence  on  which  to 
I  base  a  prosecution,  and  this  before  any  proceedings  had 
been  commenced  against  the  dclintinenl.'     Evidently  there 
I  Tvas  no  limit  to  the  uses  to  which  torture  could  be  put   by  a 
[  determined  legislator. 

An  ingenious  plan  was  also  adopted  by  which,  when  two 
rilnesses  gave  testimony  irreconcilable  with  each  other,  their 
(  comi>aralive  credibility  was  tested  by  torturing  both  simnUa- 
I  ncously  in  each  Other's  presence.'  Evidence  given  under  tor- 
c  was  esteemed  the  best  kind,  and  yet  with  the  perpetually 
[  recurring  inconsistency  which  murks  this  branch  of  criminal 
it  was  admitled  that  ihc  spontaneous  testimony  of  a  man 
L  of  good  character  could  outweigh  that  of  a  disreputable  per- 
[  ton  under  torment.'  Witnesses,  however,  could  not  be  lor- 
f'ttircd  more  than  three  times;*  and  it  was  a  iiucslion  mooted 
Blwtwccn  jurists  whether  their  evidence  thus  given  required, 
Klike  the  confession  of  an  accused  person,  lo  be  subsequently 
Tratified  by  them.*  A  reminiscence  of  Roman  law,  moreover, 
isible  it)  the  rule  that  no  witness  could  be  tortured  against 
I  his  kindred  to  the  seventh  degree,  nor  against  his  near  con- 
I  nectiuns  by  marriage,  his  feudal  sui>crior%,  or  other  similar 
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Some  limitations  were  imposed  as  to  age  and  strength. 
Children  imder  fourteen  could  not  be  tortured,  nor  the  aged 
whose  vigor  was  unequal  to  the  endurance,  but  the  latter 
could  be  tied  to  the  rack,  and  menaced  to  the  last  extremity; 
and  the  elasticity  of  the  rule  is  manifested  in  a  case  which 
attracted  attention  at  Halle  in  the  eighteenth  century,  in  which 
a  man  more  than  eighty  years  of  age  was  decided  to  be  fit  to 
bear  the  infliction,  and  only  escaped  by  opportunely  dying.* 
Insanity  was  likewise  a  safeguard,  and  much  discussion  was 
had  as  to  whether  the  deaf,  dumb,  and  blind  were  liable  or 
not.     Zanger  decides  in  the  affirmative,  whenever,  whether 
as  principals  or  witnesses,  good  evidence  was  to  be  expected 
from  them ;'  and  Scialoja  points  out  that  though  deaf-mutes 
as  a  rule  are  not  to  be  tortured  because  they  cannot  dictate  a 
confession,  yet  if  they  can  read  and  write  so  as  to  understand 
the  accusation  and  write  out  what  they  have  to  say,  they  are 
fit  subjects  for  the  torturer.'     Pregnant  women  also  were 
exempt  until  forty  days  after  childbed,  even  though  they 
had  become  so  in  prison  for  the  express  purpose  of  post- 
poning the  infliction.*     Some  kinds  of  disease  likewise  con- 
ferred  exemption,   and   jurisconsults  undertook  with  their 
customary  minuteness  to  define  with  precision  this  nosology 
of  torture,  leading  to  discussions  more  prolonged  than  pro- 
fitable.    Gout,  for  instance,  gave  rise  to  doubt,  and  some 
authors  were  found  to  affirm  that  they  knew  of  cases  in  which 
gouty  patients  had  been  cured  by  a  brisk  application  of  the 
implements   of    the   martcr-kammer  or    torture    chamber.* 
Other  legists  gravely  disputed  whether  in  the  case  of  epi- 
leptics the  judge  should  bear  in  mind  the  aspects  of  the 
moon  and  the  equinoxes  and  solstices,  at  which  times  the 
paroxysms   of  the   disease   were   apt   to   be   more  violent. 

'  Kraunc  Diss,  de  Tortura  Valeludinar.  p.  32. 
2  Zangcri  op.  cit.  cap.  I.  Nos.  34-48. 

*  Scialojcc  Praxis  toniucndi  Rcos  c.  xiii.  No.  21. 
<  Ihid.  No.  24-30. 

*  Goelzii  Dissert,  de  Tortura,  Lipsia?,  1742,  pp.  46-8. 
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[  Those  who  lliiis  escnpeil  torture  on  account  of  disease  pre- 
3  problem  which  the  jurists  solved  in  their  ordinary 
J  fashion  by  condemning  them  to  some  other  punishment  than 
I  that  provided  for  the  crime  of  which  they  had  been  accused 
[  but  not  convicted.' 

There  doiibllcss  was  good  reason  underlying  the  Roman 
I  rule,  universally  followed  by  modern  writers,  that,  whenever 
I  several  parlies  were  on  trial  under  the  same  accusation,  the 
t  torturer  should  commence  with  the  weakest  and  lenderest, 
>  for  thus  it  was  expected  ihal  a  confession  could  soonest  be 
extracted  ;  but  this  eager  determination  to  secure  conviction 
gave  rise  to  a  refinement  of  cruelly  in  the  prescription  that 
if  a  husband  and  wife  were  arraigned  together,  the  wife 
should  be  tortured  lirsii,  and  in  the  presence  of  her  husband ; 
[  and  if  a  father  and  son,  the  son  before  his  father's  face.' 
}       Some  facilities  fur  defence  were  allowed  to  the  accused, 
but  in  practice  ihcy  were  almost  hopelessly  slender.     He 
was  permitted  to  employ  counsel,  and  if  unable  to  do  so.  it 
was  the  duty  of  the  judge  to  look  up  testimony  for  the  de- 
fence.'   After  all  the  adverse  evidence  had  been  taken,  and 
^thc  prisoner  had   been    interrogated,  he  could  ask   to   see 
copy  of  the  prorccdings.  in  order  to  frame  a  defence; 
i'but  the  rcipjcst  could  be  refused,  in  which  case,  the  judge 
f  was  bound  to  sift  the  evidence  himself,  and  to  investigate 
hthc  probabilities  of  innocence  or  guilt.     The  right  of  the 
I  accused  to  sec  the  evidence  adduced  against  him  was  still 
Ird   Open  question  so  ivccnily  as  174a,   for  Goetz  deems 
lit  necc&sary  to  argue  at  some  length  to  prove  it.'     The 
recognized  tendency  of  such  a  system  to  result  in  an  un- 
^favorable   concluMon   is  shown  by  Znngcr's  elaborate  in- 
Blrucfions  ou   ibis  point,   and   his  warning   that,   however 
astiAable  torture  uuy  seem,  it  ought  not  to  be  resorted  to 


'  Bruine  Diu.  de  ToRnni  V 
*  Zustvi  M|>.  IV.  Nm.  ^s-ja 

■  Zaapn  op.  ell.  cap.  III. 
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without  at  least  looking  at  the  evidence  which  may  be  at- 
tainable in  favor  of  innocence  ;*  while  von  Rosbach  charac- 
terizes as  the  greatest  fault  of  the  tribunals  of  his  day,  their 
neglect  to  obtain  and  consider  testimony  for  the  accused  as 
well  as  that  against  him.'  Indeed,  when  the  public  interest 
was  deemed  to  require  it,  all  safeguards  were  withdrawn 
from  the  prisoner,  as  when,  in  1 719  in  Saxony,  a  mandate 
was  issued  declaring  that  in  cases  of  thieves  and  robbers  no 
defence  or  exceptions  or  delays  were  to  be  admitted.'  In 
some  special  and  extraordinary  cases,  the  judge  might  allow 
the  accused  to  be  confronted  with  the  accuser,  but  this  was 
so  contrary  to  the  secrecy  required  by  the  inquisitorial  sys- 
tem, that  he  was  cautioned  that  it  was  a  very  unusual  course, 
and  one  not  lightly  to  be  allowed,  as  it  was  odious,  unneces- 
sary, and  not  pertinent  to  the  trial.* 

Theoretically,  there  was  a  right  of  appeal  against  an  order 
to  inflict  torture,  but  this,  even  when  permitted,  could  usually 
avail  the  accused  but  little,  for  the  ex  parte  testimony,  which 
had  satisfied  the  lower  judge,  could,  of  course,  in  most  in- 
stances, be  so  presented  to  the  higher  court  as  to  insure  the 
affirmation  of  the  order,  and  prisoners,  in  their  helplessness, 
would  doubtless  feel  that  by  the  attempt  to  appeal  they  would 
probably  only  increase  the  severity  of  their  inevitable  suffer- 
ings.* Moreover,  such  appeals  were  ingeniously  and  effect- 
ually discouraged  by  subjecting  the  advocate  of  the  prisoner 
to  a  fine  or  some  extraordinary  punishment  if  the  appeal  was 
pronounced  to  be  frivolous  f  and  some  authorities,  among 
which  was  the  great  name  of  Carpzovius,  denied  that  in  the 
inquisitorial  process  there  was  any  necessity  of  communica- 

'  Zangeri  op.  cit.  cap.  iii.  Nos.  i,  4,  5-43. 

*  Process.  Crim.  Tit.  v.  cap.  xi.  No.  6.  '  Goetzii  op.  cit.  p.  35. 

*  Zangeri  cap.  11.  Nos.  49-50. — Cum  enim  confrontatio  odiosa  sit  ct 
species  suggestionis,  et  remediuni  cxtraordinarium  ad  substantiam  processus 
non  pertinens,  et  proptcrea  non  neccssaria. 

5  Ibid.  caj).  IV.  Nos.  1-6. 

*  Goetzii  Dissert,  de  Torlura  p.  34. 
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ting  to  the  accused  the  order  to  subject  him  to  torture  and 
then  allow  him  time  to  appeal  against  it  if  so  disposed.* 

Slender  as  were  these  safeguards  in  principle,  they  were 
reduced  in  practice  almost  to  a  nullity.  That  the  discretion 
lodged  in  the  tribunals  was  habitually  and  frightfully  abused 
is  only  too  evident,  when  von  Rosbach  deems  it  necessary 
to  reprove,  as  a  common  error  of  the*  judges  of  his  time,  the 
idea  that  the  use  of  torture  was  a  matter  altogether  dependent 
upon  their  pleasure,  **as  though  nature  had  created  the 
bodies  of  prisoners  for  them  to  lacerate  at  will.***  Thus  it 
was  an  acknowledged  rule  that  when  guilt  could  be  satis- 
factorily proved  by  witnesses,  torture  was  not  admissible ;' 
yet  Damhouder  feels  it  necessary  to  condemn  the  practice 
of  some  judges,  who,  after  conviction  by  sufficient  evidence, 
were  in  the  habit  of  torturing  the  convict,  and  boasted  that 
they  never  pronounced  sentence  of  death  without  having 
first  extorted  a  confession.*  Moreover,  the  practice  was 
continued  which  we  have  seen  habitual  in  the  Ch&telet  of 
Paris  in  the  fourteenth  century,  whereby,  after  a  man  had 
been  duly  convicted  of  a  capital  crime,  he  was  tortured  to 
extract  confessions  of  any  other  offences  of  which  he  might 
be  guilty;*  and  as  late  as  1764,  Beccaria  lifts  his  voice 
against  it  as  a  still  existing  abuse,  which  he  well  qualifies  as 
senseless  curiosity,  impertinent  in  the  wantonness  of  its 
cruelty.*     Martin   Bernhardi,   writing  in   1705,  asserts  that 

>  Braune  Dissert,  de  Tortura  Valetudin.  p.  16. 
'  Process.  Crimin.  Tit.  V.  cap.  ix.  No.  lo. 
'  Zangeri  cap.  I.  No.  37. 

*  Rer.  Crimin.  Praxis  cap.  xxxviii.  Nos.  6,  7. 

*  Boden  de  Usu  et  Abusu  Torturx  Th.  xii.  Damhouder  declares  this 
practice  to  l>c  unjustifiable,  though  not  infre^iucnt. — Rer.  Crimin.  Praxis 
cap.  xxxvii.  No.  12. 

8  He  represents  the  judge  as  addressing  his  victim  **  Tu  sei  il  reo  di  un 
delitto,  dunque  6  possibile  che  lo  sii  di  cent'  alti  i  dclitti :  questo  (hd)l)io 
mi  jKsa,  voglio  accertamiene  col  mio  criterio  di  veriii :  le  Icggi  li  tur- 
mentano,  per  che  sei  reo,  perche  puoi  csser  rco,  perche  voglio  che  tu  sii 
reo."— Dei  Delitti  e  delle  Pcnc,  {  XIU 
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this  torture  after  confession  and  conviction  was  also  resorted 
to  in  order  to  prevent  the  convict  from,  appealing  from  the 
sentence.*    So,  aUhough  a  man  who  freely  confessed  a  crime 
could  not  be  tortured,  according  to  the  general  principle  of 
the  law,  still,  if  in  his  confession  he  adduced  mitigating  cir- 
cumstances, he  could  be  tortured  in  order  to  force  him  to 
withdraw  them ;'  and,*  moreover,  if  he  were  suspected  of 
having  accomplices  and  refused  to  name  them,  he  pould  be 
tortured  as  in  the  question  prealable  of  the  French  courts.' 
Yet  the  accusation  thus  obtained  was  held  to  be  of  so  little 
value  that  it  only  warranted  the  arrest  of  the  parties  incrimi- 
nated, who  could  not  legally  be  tortured  without  further 
evidence.*   In  the  face  of  all  this  it  seems  like  jesting  mockery 
to  find  these  grim  legists  tenderly  suggesting  that  the  pris- 
oner should  be  tortured  only  in  the  morning  lest  his  health 
should  suffer  by  subjecting  him  to  the  question  after  a  full 
meal.* 

Another  positive  rule  was  that  torture  could  only  be  ap- 
plied in  accusations  involving  life  or  limb.*  Thus,  for  in- 
stance, in  provinces  where  usury  was  punishable  only  by 
confiscation,  torture  could  not  be  used  to  prove  it,  but  where 
it  entailed  also  some  corporal  infliction,  the  accused  could 
be  subjected  to  the  rack.^  Yet  when  Bologna  undertook  to 
remove  the  abuses  of  her  torture  system  she  still  allowed  it 
in  cases  involving  a  pecuniary  fine  of  a  hundred  lire,  or 
over.^    Whipping  being  a  corporal  punishment,  and  yet  a 

*  Martini  Bernhardi  Diss.  Inaug.  dc  Tortura  cap.  I.  §  4.  Scialoja,  in 
1653,  assures  us  that  tliis  torture  after  confession  to  i)rcvent  appeals  was 
no  longer  permitted  in  the  Neapolitan  courts,  and  that  it  was  only  allowed 
for  the  discovery  of  accomplices.  (Praxis  torquendi  Reos.  c.  i.  No.  8-10. 
Neap.  1653.) 

2  ScialojcX  op.  cit.  cap.  i.  No.  14. 

'  Damhouder.  Rer.  Crimin.  Prax.  cap.  xxxv.  No.  9,  cap.  xxxviii.  No. 
14. — Werner  Dissert,  de  Tortura  Testium  pp.  76  sqq. 

*  Damhoud.  cap.  xxxix.  No.  6.        •  Goetzii  Dissert,  de  Tortura  p.  26. 
'  Zangeri  Praefat.  No.  31.  f  Scialojae  op.  cit,  cap.  i.  No.  27. 

*  Statuta  Criminalia  Communis  Bononioe,  p.  \$  a. 
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much  lighter  infliction  than  torture,  the  legists  were  divided 
as  to  whether  a  crime  for  which  it  was  the  only  penalty 
was  one  involving  the  liability  of  the  accused  to  torture, 
but  the  weight  of  authority,  as  usual,  leaned  to  the  side  of 
the  free  employment  of  the  rack.*  All  these  fine-spun  dis- 
tinctions, however,  were  of  little  moment,  for  Senckenberg 
assures  us  that  he  had  known  torture  to  be  resorted  to  in 
mercantile  matters,  where  money  only  was  at  stake  ;'  and  it 
was  a  general  rule  of  mercantile  law  that  it  could  be  era- 
ployed  in  accusations  of  fraudulent  bankruptcy,* 

Equally  absolute  was  the  maxim  that  torture  could  not  be 
employed  unless  there  was  positive  proof  that  crime  of  some 
sort  had  been  committed,  for  its  object  was  to  ascertain  the 
criminal  and  not  the  crime;*  yet  von  Rosbach  remarks  that 
as  soon  as  any  one  claimed  to  have  lost  anything  by  theft, 
the  judges  of  his  day  hastened  to  torture  all  suspect,  without 
waiting  to  determine  whether  or  not  the  theft  had  really 
been  committed  as  assumed  ;*  and  von  Boden  declares  that 
many  tribunals  were  in  the  habit  of  resorting  to  it  in  cases 
wherein  subsequent  developments  showed  that  the  alleged 
crime  had  really  not  taken  place,  a  proceeding  jocosely 
characterized  by  a  brother  lawyer  as  putting  the  cart  before 
the  horse,  and  bridling  him  by  the  tail.*  The  history  of 
torture  is  full  of  cases  illustrating  its  eflectiveness  when  thus 
used.     Boyvin  du  Villars  relates  that  during  the  war  in  Pied- 

'  Cioetzii  Dissert,  dc  Tortura  pp.  52-3. 

•  Zangcri  Tract.  Not.  ad  p.  903. 

'  Scialojii;  op.  cit.  cap.  i.  No.  34. — Cioetzii  Dissert,  dc  Tortura  p.  53. 
— IJcrnljard  (Diss.  Inaiij;.  de  Tort.  cap.  I.  ^  iv. )  states  that  in  these  cases 
not  only  the  piinci|>als  but  even  the  witnesses*  could  l)c  tortured  if  s>usjK*cled 
of  concealing  the  truth. 

•  Zangeri  IVivfat.  No.  32. — Tortura  cnim  datur  non  ad  Ii(}uidandum  fac- 
tum sc<l  inrrsonam. — Damhouder.  Her.  (Vimin.  Prax.  cap.  xxxv.  No.  7. 

*  Process.  Criminal.  Til.  v.  cap.  ix.  No.  17. 

*  De  Usu  ct  Ab.  Tort.  Th.  ix. — Qui  abler  procedit  judex,  c<iuuni  cauila 
frcnat  et  post  quadrigas  cahalluin  jungit. 
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mont,  in  1559,  he  released  from  the  dungeons  of  the  Marquis 
of  Masseranoan  unfortunate  gentleman  who  had  been  secretly 
kept  there  for  eighteen  years,  in  consequence  of  having  at- 
tempted to  serve  a  process  from  the  Duke  of  Savoy  on  the 
marquis.    His  disappearance  having  naturally  been  attributed 
to  foul  play,  his  kindred  prosecuted  an  enemy  of  the  family, 
who,  under  stress  of  torture,  duly  confessed  to  having  com- 
mitted the  murder,  and  was  accordingly  executed  in  a  town 
where  Masserano  himself  was  residing.*     Godelmann  relates 
that  a  monument  in  a  church  in  upper  Germany  representing 
a  man  broken  on  a  wheel  commemorated  a  case  in  which 
two  young  journeymen  set  out  together  to  make  the  accus- 
tomed tour  of  the  country.     One  of  them  returned  alone, 
clad  in  the  garments  of  the  other,  and  was  suspected  of  hav- 
ing made  way  with  him.    He  was  arrested,  and  in  the  absence 
of  all  other  evidence  was  promptly  put  to  the  torture,  when 
he  confessed  the  crime  in  all  its  details,  and  was  executed  on 
the  wheel — soon  after  which  his  companion  returned.     An- 
other case  was  that  of  a  young  man   near  Bremen  whose 
widowed  mother  lived  in  adultery  with  a  servant.     The  son 
quarrelled  with  the  man,  who  fled  and  took  service  with 
another  emi)loyer  at  a  considerable  distance.     His  father, 
not  knowing  his  departure,  accused  the  youth  of  murder  ; 
and  torture  speedily  drew  from  the  latter  a  full  confession  of 
the  crime,  including  his  throwing  the  corpse  into  the  Weser. 
Not  long  after  his  execution  the  adulterous  serving  man  re- 
appeared and  was  duly  put  to  death,  as  also  was  his  father, 
to  make  amends  for  the  blunder  of  the  la»v.' 

We  have  seen  above,  that,  theoreticitlly,  the  prisoner  was 
entitled  to  have  a  copy  of  the  secret  evidence  against  him ;  yet 
von  Rosbach  states-that  judges  were  not  in  the  habit  of  permit- 
ting it,  though  no  authority  justified  them  in  the  refusal  f  and 

*  lioyvin  du  Villars,  M^moires,  Liv.  VII. 

s  Godelmanni  de  Magis  Lib.  ill.  cap.  x. 

»  Process.  Criminal.  Tit.  v.  cap.  x.  No.  7. 

Wc  have  already  seen  (p.  453)  that  in  France  the  accused  was  not  al- 
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ii.ilf  a  renliiry  later  this  is  confirmed  by  Bcriihanli,  who 
gives  as  a  reason  ihat  by  wjlliholiling  ihe  proccei lings  from 
tlic  acciiseil  Uiey  saved  ihtmsdvcs  trouble'  Even  the  in- 
alienable privilege  of  being  heard  in  his  dcrcnce  was  babit- 
uatly  refused  by  many  tribunals,  which  proceeded  at  once  to 
Inrinre  after  hearing  the  adverse  evidence,  a  refinement  of 
cruelty  and  injustice  which  called  forth  labored  urgumcms 
by  von  Rosbarh  and  Simaiicas  lo  prove  its  impropriety,  thus 
showing  it  to  be  vjidcly  practised.'  Jn  the  same  way,  the 
right  in  appeal  from  an  order  to  torture  was  evaded  by 
judges,  who  sent  the  prisoner  to  the  rack  without  a  prelimi- 
nary formal  order,  thus  depriving  him  of  the  npportimily  of 
appealing.'  Indeed,  in  time  it  w.is  admitted  by  many  jurists 
thnt  the  judge  at  his  pleasure  could  refuse  to  allow  an  ap|K-.i1 ; 
and  that  in  no  case  was  he  to  wait  more  than  ten  days  for  the 
decision  of  the  superior  tribunal.* 

If  the  irresponsible  power  which  the  secret  inquisitorial 
IpTOcess  lodged  in  the  hands  of  judges  was  tlitis  fearfully 
I  abused  in  setting  aside  all  the  safeguards  provided  for  the 

■Inived  to  see  ihe  cviiltnce  a£iinM  him;  anil  ihe  umc  mie  wu  in  force  in 
■  Fkuiilcrt— *■  Toutc*  ilriwinlliom  lie  (eiinoins  en  i»u<ii.i  crjinin«llc>  dcmeur- 
It  xcHtd  i  f^i^anl  ile  I'act^s^" — Cnotutiir  tl'Auilcn>r^,  Slile  du  Is 
c«<lutc,  An.  lo.  (Lc  Grand,  Coutumn  dc  Fluidre.  Cambiai,  1719,  p. 

■  Diss,  livauc.  cop.  I.  {  xii. 

:mci-.  ft  Kinlttch  ProccM,  Crimiiuil.  Til.  V,  cnji.  j,  Nus.  8-16.— Si- 
llies I'Ath.  Ina.  Lxv.  t;. 

*  RrnihAiili,  Inc.  cli.     The  difference  liMvern  ihr  prftcCicc  iiul  prind- 
»  of  ihc  law  ii  ihnwn  by  the  tulo  \ajd  duvrn  in  1647  by  Btnnnenunn. 
exialini;  wiih  (he  alaiic.     He  ilirecli  ihai  ihe  |>tucccdinKk  am  tu  l«  ci' 
lubiied  l»  the  iceoned  or  hn  Iriendi,  anil  tlien  Mibniiucd  1u  a  caliche  of 
nrUti  who  arc  to  liecHle  u  to  the  necessity  of  lanun:.  uid  he  wunt  (he 
rr  ibal  ihey  can  h«M  tmutarerqucii'm  plv.  il  tn:f"n.-  rliLin— '-Ei  lane 
ulkm  gnTJoTcm  pniocuc  dellbcrallonem  hi  1  iheu  uIh 

intligMda  ai^lui." — llnmn«nun  u  csp, 

lb.  i<r.  No.  lOi  Memb.  v.  No.  1. 
)  PoEicnm  Regnhuc  IMbiinil)  Pncit,  oi|>.  mt.  .>"   •  -- 
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prisoner  by  law,  it  was  none  the  less  so  in  disregarding  the 
limitations  provided  against  excessive  torture.  A  universal 
prescription  existed  that  the  torment  should  not  be  so  severe 
or  so  prolonged  as  to  endanger  life  or  limb,  or  to  permanently 
injure  the  patient ;  but  Senckenberg  assures  us  that  he  was 
personally  cognizant  of  cases  in  which  innocent  persons  had 
been  crippled  for  life  by  torture  under  false  accusations  ;^ 
and  the  meek  Jesuit  Del  Rio,  in  his  instructions  to  inquisitors, 
quietly  observes  that  the  flesh  should  not  be  wounded  nor  the 
bones  broken,  but  that  torture  could  scarce  be  properly  ad- 
ministered without  more  or  less  dislocation  of  the  joints.' 
There  is  indeed  something  very  suggestive  in  the  direction 
which  Simancas  gives  to  judges,  that  they  should  warn  the 
accused  when  brought  into  the  torture-chamber,  that  if  he  is 
crippled  or  dies  under  the  torture  he  must  hold  himself  ac- 
countable for  it  in  not  spontaneously  confessing  the  truth.' 
Von  Boden,  moreover,*  very  justly  points  out  the  impossibility 
of  establishing  any  rules  or  limitations  of  practical  utility, 
when  the  capacity  of  endurance  varies  so  greatly  in  different 
constitutions,  and  the  executioners  had  so  many  devices  for 
heightening  or  lessening,  within  the 'established  bounds,  the 
agony  inflicted  by  the  various  modes  of  torture  allowed  by 
law.  Indeed,  he  does  not  hesitate  to  exclaim  that  human 
ingenuity  could  not  invent  suffering  more  terrible  than  was 
constantly  and  legally  employed,  and  that  Satan  himself 
would  be  unable  to  increase  its  refinements.*  Godelmann, 
in  fact,  sums  up  by  declaring  that  the  degree  and  number  of 
applications  of  torture  must  be  left  to  the  discretion  of  the 

'   Not.  ad  p.  907  Zangeri  op.  cit. 

2  Del  Rio  Magicar.  Disquisit.  Lib.  v.  sect.  ix. 

3  Simancii;  dc  Calhol.  Iiistit.  Tit.  LXV.  No.  56. 
<  De  Usu  ct  Ahusii  Tort.  Th.  XIII. 

It  must  not  be  supjwsed  from  this  and  the  preceding  extracts  that  von 
IJoden  was  an  oj)ponent  of  torture  on  principle.  Within  certain  lx)uncls, 
he  advocated  its  use,  and  he  only  deplored  the  excessive  abuse  of  it  by  the 
tribunals  of  the  day. 
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judge,  who  is  to  proportion  it  to  the  quality  of  the  accused 
and  the  strength  of  the  suspicions  against  him.* 

It  is  true  that  the  old  rules  which  subjected  the  judge  to 
some  responsibility  were  still  nominally  in  force.  When 
torture  was  ordered  without  a  preliminary  examination,  or 
when  it  was  excessive  and  caused  permanent  injury,  the  judge 
was  held  by  all  authorities  to  have  acted  through  malice,  and 
his  office  was  no  protection  against  reclamation  for  damages.' 
Zanger  also  quotes  the  Roman  law  as  still  in  force,  to  the 
effect  that  if  the  accused  dies  under  the  torture,  and  the 
judge  has  been  either  bribed  or  led  away  by  passion,  his 
offence  is  capital,  while  if  there  had  been  insufficient  pre- 
liminary evidence,  he  is  punishable  at  discretion.*  The 
secrecy  of  criminal  trials,  however,  offered  an  almost  im- 
penetrable shield  to  the  judge,  and  the  recital  by  Godelmann 
of  the  various  kinds  of  evidence  by  which  the  prisoner  could 
prove  the  fact  that  he  had  been  subjected  to  torture  shows  how 
difficult  it  was  to  penetrate  into  the  secrets  of  the  tribunals.* 
According  to  Damhouder,  indeed,  the  judge  could  clear 
himself  by  his  own  declaration  that  he  had  acted  in  accord- 
ance with  the  law,  and  without  fraud  or  malice.*  We  are 
therefore  quite  prepared  to  believe  the  assertion  of  Sencken- 
berg  that  the  rules  protecting  the  prisoner  had  become  ob- 
solete, and  that  he  had  seen  not  a  few  instances  of  their 
violation  without  there  being  any  idea  of  holding  the  judge 
to  accountability,*  an  assertion  which  is  substantially  con- 
firmed by  Goetz.^ 

Not  the  least  of  the  evils  of  the  system,  indeed,  was  its 
inevitable  influence  upon  the  judge  himself.  He  was  re- 
quired by  his  office  to  be  present  during  the  infliction  of 
torture,  and  to  conduct  the  interrogatory  personally.     CaU 

'  Ciodchnanni  dc  Magis  Lib.  ill.  cap.  x.  J  36. 

*  Zanj^cri  op.  oil.  cap.  I.  No.  42-44.         »  Unci.  cap.  III.  No.  20-22. 

*  (iotlelmAnni  1.  c.  |  54.  *  Cap.  xxwiii.  No.  18. 
s  Zangeri  cap.  ill.  No.  20-22. 

'  (ioclzii  Dissert,  cic  Torlura  p.  74. 

41 


482  TORTURE. 

lousness  to  human  suffering,  whether  natural  or  acquired^ 
thus  became  a  necessity,  and  the  deh'cate  conscientiousness 
which  should  be  the  moving  principle  of  every  Christian 
tribunal  was  well-nigh  an  impossibility.*  Nor  was  this  all, 
for  when  even  a  conscientious  judge  had  once  taken  upon 
himself  the  responsibility  of  ordering  a  fellow-being  to  the 
torture,  every  motive  would  lead  him  to  desire  the  justifica- 
tion of  the  act  by  the  extortion  of  a  confession ;'  and  the 
very  idea  that  he  might  be  possibly  held  to  accountability, 
instead  of  being  a  safeguard  for  the  prisoner,  became  a  cause 
of  subjecting  him  to  additional  agony.  Indeed,  the  prudence 
of  persevering  in  torture  until  a  confession  was  reached  was 
at  least  recognized,  if  not  advised,  by  jurists,  and  in  such  a 
matter  to  suggest  the  idea  was  practically  to  recommend  it.' 
Both  the  good  and  the  evil  impulses  of  the  judge  were  thus 
enlisted  against  the  unfortunate  being  at  his  mercy.  Human 
nature  was  not  meant  to  face  such  temptations,  and  the  fearful 
ingenuity,  which  multiplied  the  endless  refinements  of  tor- 
ment, testifies  how  utterly  humanity  yielded  to  the  thirst  of 
wringing  conviction  from  the  weaker  party  to  the  unequal 

*  So  thoroughly  was  this  recognized,  that  in  1668  Racine  represents  a 
judge,  desirous  of  ingratiating  himself  with  a  young  girl,  as  offering  to  ex- 
hibit to  her  the  spectacle  of  the  (juestion  as  an  agreeable  pastime. 

"  Dandin.  N'avez  vous  jamais  vu  donner  la  question? 
IsABF.Li.K.  Non,  et  ne  le  venai,  (jue  je  crois  de  ma  vie. 
Dandin.  Venez,  je  vous  en  vcux  faire  passer  I'envie. 
IsAnF.i.LK.    He!  Monsieur,  peut-on  voir  souffrir  les  malhereux  ? 
Dandin.  Bon  !  cela  fait  toujours  passer  une  heure  ou  deux." 

Les  riaiiidurSf  Acte  III.  Sc.  derniere. 

*  Fortescue,  in  his  arguments  against  the  use  of  torture,  does  not  fail  to 
recognize  that  the  acquittal  of  a  tortured  prisoner  is  the  condemnation  of 
the  judge — "qui  judex  eum  pronuntiet  innoccntem,  nonne  codem  judicio 
judex  ille  seipsum  rfium  judicat  omnis  suevitix  et  poenarum  quibus  inno- 
ccntem afllixit  ?"     (De  Laud.  Legg.  Angl.  cap.  xxil.) 

'  Occurrit  hie  cautcla  Bruni  dicentis,  si  judex  indebite  torserit  aliquem, 
facit  reum  confiteri  quod  fuit  legitime  tortus,  de  qua  confessione  facial  nota- 
rium  rogatum. — Rosbach.  Process.  Crim.  Tit.  v.  cap.  xv.  No.  6. 


INFLCENCE   OW  THE  JIJDCE.  483 

conflict,  where  he  who  shoulil  luve  been  a  p.issionless  arbiter 
was  made  necessarily  a  combatant.  How  comtiletely  the 
prisoner  thus  became  a  quarry  to  be  hunted  to  the  death  is 
Ehown  by  the  jocular  remark  of  Farinacci,  a  celebrated  au- 
thority in  criminal  law,  that  tlie  torture  of  sleciilessncss,  in- 
vented by  Marsigli,  was  most  excellent,  for  out  of  a  hun- 
dred martyrs  exposed  to  It  not  two  could  endure  it  without 
becoming  confessors  as  well.'  I'ew,  when  once  engaged  in 
such  a  pursuit,  could  be  exiiectcd  to  follow  the  example  of 
the  Milanese  judge,  who  resolved  his  doubts  as  to  the  efficacy 
of  torture  in  evidence  by  killing  a  favorite  mule,  and  allowing 
the  accusation  to  fall  upon  one  of  his  servants.  The  man  of 
course  denied  the  ofl'ence,  was  duly  tortured,  confessed,  and 
persisted  in  his  confession  after  torture.  The  judge,  thus 
convinced  by  experiment  of  the  fallacy  of  the  system,  re- 
signed the  office  whose  duties  he  could  no  longer  conscien- 
tiously discharge,  and  in  his  subsequent  career  rose  to  the 
cnrdinalale.  The  mode  in  which  these  untoward  results  were 
usually  treated  is  illustrated  in  another  somewhat  similar  case 

■  Qucil«r]  by  Nieola*,  Din.  Mor.  cl  Juriil,  mt  Ir  Torlure,  p.  it.  Thit 
nude  of  lunure  catuult<l  in  iilacing  ihc  occtued  between  Iwu  jailert.  who 
I  pnmtnellEil  hlni  whvncvei  lir  Iw^n  lu  duK,  >nd  ihuH,  u-iih  |init>cr  icl«>>, 
deprived  him  of  sleep  iar  tony  hours,  [u  inventor  considered  it  Vnmnnei 
Oh  It  etiitani-cdnl  ncilber  life  nor  llml>,  but  the  cilremily  of  tuflcrlng  lo 
which  it  icduced  Ihc  iniionct  h  ihown  liy  its  ellicaciijuvnefi. 

I  hnve  purjicncly  ttalalnni  from  cnlering  Inlu  ihe  iletailt  of  ihe  varioui 
i  furm*  ol  torture.  The;  may  !«  inteteaiinB  tu  the  onliijuarian,  Iiul  they 
nhiMralc  DO  principle,  and  lilllc  would  be  gamed  liy  descrihing  ihoc  mclan. 
}  choiy  inonun«nl>  uTliuDiin  errnr.  Ttine  whu  nay  lie  cunuu*  in  tuih  nul- 
I  lers  will  htid  iimpic  niatciial  in  Gmpcn  Obscrvot.  Jut.  Ciiin.  de  Applicbl. 
Torment., 410. ,  HanuT.  1754;  Zangrti  op.  cit.  cup.  IV.  Na.9, 101  Hieron. 
I  Mogius  lie  Equuico  cum  Appcndd.  .VnuiclfHl,  1664,  etc.  Aeeardioc  10 
L   Bcmhanli,  Johana  riraefc  cniiincralrs  nn  l^■•^  tli.nn  -ii  imihirtil 

incnii  iuveutcit  ht  the  par^xiM.     Iv^ 
I    Nil.  IT-'J)  dcclaic*  ihat  lorlurc  Can  U-j;.::'  'li  nijici, 

I  and  ihen  prticMili  lo  descnbe  n  numbci 

,  shkh  he  xlDlCK  10  prndarr  TlBulivi.ii.,>.   >u>u,<-.il  »> i 

i  balbinj;  ilie  feet  with  hrino  and  llim  MtV  '  '^ 
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which  was  told  to  Augustin  Nicholas  at  Amsterdam  in  ex- 
planation of  the  fact  that  the  city  was  obliged  to  borrow  a 
headsman  from  the  neighboring  towns  whenever  the  services 
of  one  were  required  for  an  execution.  It  appears  that  a 
young  man  of  Amsterdam,  returning  home  late  at  night  from 
a  revel,  sank  upon  a  door-step  in  a  drunken  sleep.  A  thief 
emptied  his  pockets,  securing,  among  other  things,  a  dirk, 
with  which,  a  few  minutes  later,  he  stabbed  a  man  in  a  quarrel. 
Returning  to  the  sleeper,  he  slipped  the  bloody  weapon  back 
to  its  place.  The  young  man  awoke,  but,  before  he  had  taken 
many  steps,  he  was  seized  by  the  watch,  who  had  just  dis- 
covered the  murder.  Appearances  were  against  him ;  he 
was  tortured,  confessed,  persisted  in  confession  after  torture, 
and  was  duly  hanged.  Soon  after,  the  real  criminal  was 
condemned  for  another  crime,  and  revealed  the  history 
of  the  previous  one,  whereupon  the  States  General  of  the 
United  Provinces,  using  the  ordinary  logic  of  the  criminal 
law,  deprived  the  city  of  Amsterdam  of  its  executioner,  as  a 
punishment  for  a  result  that  was  inevitable  under  the  system.* 
In  theory,  the  accused  could  be  tortured  only  once,  but 
this,  like  all  other  restrictions  in  favor  of  humanity,  amounted 
to  but  little.  A  repetition  of  torture  could  be  justified  on 
the  ground  that  the  first  application  had  been  light  or  insuf- 
ficient; the  production  of  fresh  evidence  authorized  a  second 
and  even  a  third  infliction;  a  failure  to  persevere  in  confes- 
sion after  torture  rendered  a  repetition  requisite;  and  even  a 
variation  in  the  confession  required  confirmation  by  the  rack 
or  strappado.^  In  fact,  some  authorities  go  so  far  as  to  place 
it  entirely  at  the  discretion  of  the  judge  whether  the  accused 
shall  be  subjected  or  not  to  repeated  torment  without  fresh 
evidence,^  and  Del  Rio  mentions  a  case  occurring  in  West- 

'  Augustin  Nicholas,  op.  cil.  pp.  169,  178. 

2  Zangcri  cap.  v.  No.  73-83. 

3  I  )amhoiuler.  op.  cit.  cap.  xxxviii.  No.  3,  4. — Roshach.  Tit.  v.  caj>. 
XV.  No.  14. — Simancas,  however,  declares  that  only  two  a}>plications  of 
torture  are  allowable  (De  Calhol.  Instit.  Tit.  LXV.  No.  76,  81). 
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phnlia  when-in  a  man  accused  of  lycaiittirojiy  was  tortured 
tivent)  times;'  while  Daiuhouder  finds  it  necessary  to  reprove 
the  excessive  zeal  or  some  jtidgcs  who  were  in  the  habit  of 
exposing  obstinate  prisoners  to  prolonged  and  excessive 
hunger  and  thirst,  in  the  determination  10  extract  a  confes- 
Eion  from  them.' 

The  frequency  with  which  totlnre  was  used  is  manifested 
in  the  low  rate  which  was  paid  for  its  application.  In  the 
nuitiicipal  accounts  of  Valenciennes,  between  1538  and  1573, 
the  legal  fee  paid  to  Ihe  cxeciilioncr  for  each  torturing  of  a 
prisoner  is  only  two  sous  and  a  half,  white  he  is  allowed 
the  same  sum  for  the  white  gloves  worn  at  an  execution, 
and  ten  sons  are  given  him  for  such  light  jobs  as  piercing 
the  tongue* 

Wiih  all  this  hideous  accumulation  of  cruelty  which  shrank 
from  nothing  in  the  effort  to  wring  a  confession  from  the 
wretched  victim,  that  confession,  when  thus  so  dearly  ob- 
tained, was  estimated  at  its  true  worthlcssness.  It  was  insuf- 
ficient for  conviction  unless  confirmed  by  the  accused  in  a 
aubsiequunt  examination  beyond  the  confines  of  the  torturc- 
I  chamber,  at  an  interval  of  from  one  to  three  days.*  This 
confirmation  was  by  no  means  universal,  and  the  treatment  of 
cases  of  retracted  confession  was  the  subject  of  much  debate. 
Uodin.in  1579,  complains  that  witches  sometimes  denied  what 
ihcy  had  confessed  under  torture,  and  that  the  puzzled  judge 
was  then  obliged  10  release  them.*  Such  a  result  however  was 
so  totally  at  variance  with  ihc  determination  to  obtain  a  con- 
viction which  marks  the  criminal  jurisprudence  of  the  {leriod 
that  it  was  not  likely  to  be  submitted  to  with  paticn<-e.  Ac- 
cordingly the  general  practice  was  that  if  tlie  cunfctsion  was 
retracted,  the  accused  was  again  tortured,  when  a  second 

>  DiM[ui^  Magicar.  Ub.  v.  wet.  \x-  *  Cap.  nnxitii 

■  l«uli>c,  SorccllerlE  ct  Jiullcc  CtlnilnHIc  A  Vatcncienuiu. 
niDci,  1861, pp.  lll-IIJ.] 
'  GutUii  Diw.  Jc  Ti-nura  (i.  71. 
•  ll.><hn  .1c  .Miliar.  lUmoiiom.  (liaj.il.  1381,  ji,  jaj.) 
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confession  and  retraction  made  an  exceedingly  awkward 
dilemma  for  the  subtle  jurisconsults.  They  agreed  that  he 
should  not  be  allowed  to  escape  after  giving  so  much  trouble. 
Some  advocated  the  regular  punishment  of  his  crime,  others 
demanded  for  him  an  extraordinary  penalty;  some,  again, 
were  in  favor  of  incarcerating  him  ;*  others  assumed  that  he 
should  be  tortured  a  third  time,  when  a  confession,  followed 
as  before  by  a  recantation,  released  him  from  further  torment, 
for  the  admirable  reason  that  nature  and  justice  alike  abhorred 
infinity.''  This  was  too  metaphysical  for  some  jurists,  who 
referred  the  whole  question  to  the  discretion  of  the  judge, 
with  power  to  prolong  the  series  of  alternate  confession  and 
retraction  indefinitely,  acting  doubtless  on  the  theory  that 
most  prisoners  were  like  the  scamp  spoken  of  by  IpiX)lito  dei 
Marsigli,  who  when  asked  by  the  judge  why  he  retracted 
his  confession  replied  that  he  would  rather  be  tortured  a 
thousand  times  in  the  arms  than  once  in  the  neck,  for  he 
could  easily  find  a  doctor  to  set  his  arm  but  never  one  to  set 
his  neck.^  The  magistrates  in  some  places  were  in  the  habit 
of  imprisoning  or  banishing  such  persons,  thus  punishing 
them  without  conviction,  and  inflicting  a  penalty  unsuited  to 
the  crime  of  which  they  were  accused.*  Others  solved  the 
knotty  problem  by  judiciously  advising  that  in  the  uncer- 
tainty of  doubt  as  to  his  guilt,  the  prisoner  should  be  soundly 

'  Zangcri  cap.  v.  No.  79-81. 

8  liernhardi  Diss.  Inaiig.  cap.  I.  §  xi. 

3  Kmcr.  a  Rosbach,  op.  cit.  Tit.  v.  cap.  xviii.  No.  13. — Godelmanni  dc 
Magis  L.  III.  cap.  x.  §  52. — Gcrstlacheri  Comment,  de  Qun."st.  per  Tor- 
menta  p.  35.  So  Beccaria  (I)elitt.  c  Pene,  ^  XII.)— **  Alcuni  dotlori  ed 
alcunc  nazioui  non  pcrmcUono  (jucsta  infamc  pctizionc  di  principio  chc 
per  tre  volte;  altre  nazioni  ed  allri  dotlori  la  lasciano  ad  arbilrio  del  giu- 
dice." 

*  This  custom  prevailed  in  Electoral  Saxony  until  the  abrogation  of  tor- 
ture (Goetzii  Dis>.  de  Tort.  p.  ^})f  and  was  especially  the  case  at  Amster- 
dam. Meyer  (Institutions  Judiciaires,  IV.  295)  states  that  the  registers 
there  afford  scarcely  an  instance  of  a  prisoner  discharged  without  convic- 
tion after  enduring  torture. 
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scourged  and  turned  loose,  after  taking  an  oath  not  to  bring 
an  action  for  false  imprisonment  against  his  tormentors;*  but, 
according  to  some  authorities,  this  kind  of  oath,  oxurphcda 
as  it  was  called,  was  of  no  legal  value.*  Towards  the  end  of 
the  torture  system,  however,  the  more  humane  though  not 
very  logical  doctrine  prevailed  in  Germany  that  a  retraction 
absolved  the  accused,  unless  new  and  different  evidence  was 
brought  forward,  and  this  had  to  be  stronger  and  clearer 
than  before,  for  the  presumption  of  innocence  was  now  with 
the  accused,  the  torture  having  purged  him  of  former  sus- 
picion.* 

This  necessity  of  repeating  a  confession  after  torture  gave 
rise  to  another  question  which  caused  considerable  difference 
of  opinion  among  doctors,  namely,  whether  witnesses  who 
were  tortured  had  to  confirm  their  evidence  subsequently, 
and  whether  they,  in  case  of  retraction  or  the  presentation  of 
fresh  evidence,  could  be  tortured  repeatedly.  As  usual  in 
doubts  respecting  torture,  the  weight  of  authority  was  in 
favor  of  its  most  liberal  use.* 

There  were  other  curious  inconsistencies  in  the  system 
which  manifest  still  more  clearly  the  real  estimate  placed  on 
confessions  under  torture.  If  the  torture  had  been  inflicted 
by  an  over-zealous  judge  without  proper  preliminary  evi- 
dence, confession  amounted  legally  to  nothing,  even  though 
proof  were  subsequently  discovered.*  If,  on  the  other  hand, 
absolute  and  incontrovertible  proof  of  guilt  were  had,  and 
the  over-zealous  judge  tortured  in  surplusage  without  extract- 
ing a  confession,  there  arose  another  of  the  knotty  points  to 

*  Zanjjcri  loc.  cit. 

«  Ik'rnhardi,  cap.  I.  $  xii. — Goct/ii  op.  cit.  p.  74. — Cf.  Caroli  V.  Const. 
Crini.  cap.  XX.  J  I. — Goclz  (p.  67)  derives  urphcda  from  ur  before,  and 
feiie  cnniiiy. 

3  (loet/ii  Dissert,  do  Tortura  p.  31. 

*  Werner  Dissert,  dc  Tortura  pp.  91-2. 

*  Zangeri  cap.  II.  No.  9-I0;  cao.  V.  No.  19-28. —Dandiuudcr.  op.  cit. 
cap.  xxxvi.  No.  36. 


488  TORTURE. 

which  the  torture  system  inevitably  tended  and  about  which 
jurisconsults  differed.    Some  held  that  he  was  to  be  absolved, 
because  torture  purged  him  of  all  the  evidence  against  him; 
others  argued  that  he  was  to  be  punished  with  the  full  penalty 
of  his  crime,  because  the  torture  was  illegal  and  therefore 
null  and  void ;  others  again  took  a  middle  course  and  decided 
that  he  was  to  be  visited,  not  with  the  penalty  of  his  crime, 
but  with  something  else,  at  the  discretion  of  his  judge.' 
According  to  law,  indeed,  torture  without  confession  was  a 
full  acquittal;  but  here,  again,  practice  intervened  to  destroy 
what  little  humanity  was  admitted  by  jurists,  and  the  accused 
under   such  circumstances  was  still    held   suspect,  and  was 
liable  at  any  moment  to  be  tried  again  for  the  same  offence.* 
If,  again,  a  man  and  woman  were  tortured  on  an  accusation  of 
adultery  committed  with  each  other,  and  if  one  confessed 
while  the  other  did  not,  both  were  acquitted  according  to 
some  authorities,  while  others  held  that  the  one  who  con- 
fessed should  receive  some  punishment  different  from  that 
provided  for  the  crime,  while  the  accomplice  was  to  be  dis- 
charged on  taking  a  purgatorial  oath.*     Nothing  more  con- 
tradictory and  illogical  can  well  be  imagined,  and,  as  if  to 
crown  the  absurdity  of  the  whole,  torture  after  conviction 
was  allowed  in  order  to  prevent  appeals  ;  and  if  the  unfortu- 
nate, at  the  place  of  execution,  chanced  to  assert  his  inno- 
cence, he  was  often  hurried  from  the  scaffold  to  the  rack  in 
obedience  to  the  theory  that  the  confession  must  remain  un- 

>  2^ngcri  cap.  V.  No.  I- 1 8. — Goetzii  Dissert,  dc  Tortura  pp.  67-9. 

2  Dainhouder.  op.  cit.  cap.  xl.  No.  3. — Bigotry  and  superstition,  espe- 
cially, (lid  not  allow  their  victims  to  escape  so  easily.  In  accusations 'of 
sorcery,  if  appearances  were  against  the  prisoner — that  is,  if  he  were  of 
evil  repute,  if  he  shed  no  tears  during  the  torture,  and  if  he  recovered 
speedily  after  each  application — he  was  not  to  be  li  he  rated  because  no  con- 
fession could  be  wrung  from  him,  but  was  to  be  kept  for  at  least  a  year, 
"squaloribus  carceris  mancipandus  et  cruciandus,  s.xpissime  etiam  exaini- 
nandus,  prxcipue  sacratioribus  diebus." — Kickii  Defens  Aq.  Probae  cap. 
I.  No.  22. 

3  Zangeri  cap.  v.  No.  53-61. — (loctzii  Dissert,  de  Tortura  p.  57. 
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retracted  ;'  ihough,  if  the  judge  had  taken  the  precaution  to 

tave  the  prisoner's  ratificntion  of  his  confession  duly  certified 

9  by  a  notary  and  witnesses  this  trouble  might  be  avoided, 

find  the  ciilpril  be  promptly  executed  in  spite  of  his  retrac- 

Oue  can  scarce  repress  a  grim  smile  at  finding  that 

s  series  of  horrors  had  pious  defenders  who  urged  thai  a 

lerciful  consideration  for  the  offender's  soul  required  that 

i  should  be  brought  to  confess  his  iniquities  in  order  to 

Kciirc  his  eternal  salvation.*    It  was  a  minor,  yet  none  the 

IS  a  flagrant  injustice  that  when  a  man  had  endured  the  tor- 

■e  without  confession,  and  was   therefore  discharged    as 

innocent,  he  or  his  heirs  were  obliged  to  defray  the  whole 

expenses  of  his  prosecution,* 

^m      The  atrocity  of  this  whole  system  of  so-called  criminal 

^n|tistii;c  is  forcibly  described   by  the  honest  indignation  of 

^■Mugustin  Nicolas,  ivho,  in  his  judirial  capacity  under  I,ouis 

^^KIV.,  had  ample  opporlunilies  of  observing    its  practical 

^^fcorking  and  results.     "The  strappado, so  common  in  ludy, 

^Bpnd  which   yet  Is  forbidden  under  the  Roman  law  ...  the 

^^rigiis  of  Spain,  which  oblige  a  man  to  support  himself  by 

sheer  muscular  cfTorl  for  seven  hours,  to  avoid  sitting  on  a 

pointed  iron,  which  pierces  him  with  insufferable  pain;  the 

I  vigils  of  Florence,  or  of  Marsiglio,  which  have  been  described 

pibove;  our  iron  stools  healed  to  redness,  on  which  we  place 

)oor  half-witted  women  accused  of  witchcraft,  exhausted  by 

frightful  imprisonment,  rotting   from   their  dark  and  filthy 

Inngeons.  loaded  with  chains,  fleshless,  and  half  dead;  and 

c  pretend   that  the  human  frame  can  resist  these  devilish 

radices,  and  that  the  confessions  which  our  wretched  vic- 


<  Boilen  op.  clt.  Th.  v.  vi. 
I  *  Uoculi  I)iuct1.  de  Tonura  p.  72. 
■  llwlcn  np.  cii.  Til.  V.  vi. 
Iriwliii  Uiucrt  dc  Tonura  p.  76.     Ultilnciion  v 
wircnciinm  inrolving  dealhorcntTural  pnniihniFn 
^de.bulGocU  (Uin  ihu  In  hi-  m-    ':;'   1:'  •^' 
W  iccvlieJ  pi«etk«. 
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tims  make  of  everything  that  may  be  charged  against  them 
are  true.*'*  Under  such  a  scheme  of  jurisprudence,  it  is  easy 
to  understand  and  appreciate  the  case  of  the  unfortunate 
peasant,  sentenced  for  witchcraft,  who,  in  his  dying  confes- 
sion to  the  priest,  admitted  that  he  was  a  sorcerer,  and 
humbly  welcomed  death  as  the  fitting  retribution  for  the 
unpardonable  crimes  of  which  he  had  been  found  guilty,  but 
pitifully  inquired  of  the  shuddering  confessor  whether  one 
could  not  be  a  sorcerer  without  knowing  it." 

If  anything  were  wanting  to  show  how  completely  the  in- 
quisitorial process  turned  all  the  chances  against  the  accused, 
it  is  to  be  found  in  the  quaint  advice  given  by  Damhouder. 
He  counsels  the  prisoner,  when  required  to  plead,  to  prevent 
his  judge  from  taking  advantage  of  any  adverse  points  that 
might  occur,  as,  for  instance,  in  a  charge  of  homicide  to 
assert  his  innocence,  but  to  add  that,  if  he  were  proved  to 
have  committed  the  crime,  he  then  declares  it  to  have  been 
done  in  self-defence.' 

We  have  seen  above  how  great  was  the  part  of  the  Inquisi- 
tion in  introducing  and  moulding  the  whole  system  of  torture 
on  the  ruins  of  the  feudal  law.  Even  so,  in  the  reconstruc- 
tion of  European  jurisprudence,  during  the  sixteenth  and 
seventeenth  centuries,  the  ardor  of  the  inquisitorial  proceed- 
ings against  witchcraft,  and  the  panic  on  the  subject  which 
long  pervaded  Christendom,  had  a  powerful  influence  in 
familiarizing  the  minds  of  men  with  the  use  of  torture  as  a 
necessary  instrument  of  justice,  and  in  authorizing  its  em- 
ployment to  an  extent  which  now  is  almost  inconceivable. 

From  a  very  early  period,  torture  was  recognized  as  in- 
dispensable in  all  trials  for  sorcery  and  magic.  In  358,  an 
edict  of  Constantius  decreed  that  no  dignity  of  birth  or  sta- 
tion should  protect  those  accused  of  such  olTences  from   its 

'   Dissert.  Mor.  et  Jurid.  sur  la  Torture,  pp.  36-7. 

2  Ibid.  p.  169. 

'  Damhoud.  Rcr.  Criminal.  Prax..cap.  34,  §  7. 
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pplication  in  ihe  severest  form.'  How  univereal  its  employ- 
ment tlnis  became  is  eviHenl  from  a  canon  of  ihe  council  of 
Merida,  in  666,  declaring  thnt  priests,  wlien  sick,  somciimes 
accused  the  slaves  of  their  churches  of  bewitching  ihem,  and 
piously  tortured  them  against  all  ecclesinslical  rnles.'  It 
therefore  natural  that  all  such  crimes  should  be  regarded 
peculiarly  subjecting  all  suB|)ectcd  of  ihcm  to  the  last  c\- 
mity  of  torture,  and  its  use  In  the  trials  of  witches  and 
sorcerers  came  to  be  regarded  as  indi!<])ensab1e. 

The  necessity  which  all  men  felt  thai  these  crimes  should 
extirpated  widi  merciless  severity,  and   the  im|>alpablc 
ure  of  the  testimony  on  which  the  tribunals  had  mostly 
depend,  added  to  this  Iraditiunal  belief  in  the  (itness  of 
irture.     Witchcraft  was  consiilered  as  peculiarly  difficult  of 
proof,  and  torture  consequently  became  an  unfailing  resource 
til  the  puzzled  tribunal,  although  every  legal  safeguard  was 
refused  to  the  wretched  criminal,  and  the  widest  latitude  of 
idcnce  was  allowed.     Dodin  ex|)ressly  declares  ibat  in  so 
.rful  a  crime  no  rules  of  jirocedure  were  to  be  observed.' 
admitted  to  testify  against  their  fathers,  and  young 
girls  were  regarded  as  the  best  of  witnesses  against  their 
mothers;  the  disrepute  of  a  witness  was  no  bar  to  Ihe  recep- 
tion of  his  testimony,  and  i-ven  children  of  irresponsible  age 
Te  allowed  to  swear  before  they  rightly  knew  the  nature 
the  oath  on  which  hung  the  life  of  »  ]iarent.     BogucI, 
ho  presided  over  a  tribunal  in  Franchc  Comtd,  in  staling 
rule  relates  a  most  pathetic  case  of  his  own  in  which  a 


I,  7  Cod.  vi.  xviii. 
*  L'oncil.  Emcrhan.  atio.  6A6,  can.  x*. 
I  In  Iha  mlilitlenf  the  diincciiOl  crntary,  die  Empcmr  Thcotliirc  l.-itcaHt 
vcnicil  a  navel  mode  of  toiturt  In  a,  vbh;  of  Oiw  kind.  When  a  nuUc 
Idy  of  Ills  coun  wat  tccuied  of  tonrrj,  he  can><^  her  to  lie  Inula>v«il 
■kcd  in  a  sack  wiih  a  numher  of  c«l  The  mffering,  though  levere, 
^k)  10  uilvR  «  confewbn,— t^mrs'  htclt^meri  U^.  Uir\u  P*U»I.  Ub. 


'  lloillnl  ik  Mngoniiu  Drnnnngman.  I.Ib.  i 
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man  named  Guillaume  Vuillermoz   was   convicted    on    the 
testimony  of  his  son,  aged  twelve,  and  the  hardened  nerves 
of  the  judge  were  wrung   at   the   despair  of  the   unhappy 
prisoner  on  being  confronted  with  his  child,  who  persisted 
in  his  story  with  a  callousness  only  to  be  explained  by  the 
will  of  God,  who  stifled  in  him  all  natural  afl*ection  in  order 
to  bring  to  condign  punishment  this  most  hideous  offence. 
Louise  prints  the  records  of  a  trial  in  1662,  wherein  Philippe 
Polus  was  condemned   on  the  evidence  of  his  daughter,  a 
child  in  her  ninth  year.     There  seems  to  have  been  no  other 
proof  against  him,  and  according  to  her  own  testimony  the 
girl  had  been  a  sorceress  since  her  fourth  year.'     Even  ad- 
vocates and  counsel  could  be  forced  to  give  evidence  against 
their   clients.*      Notwithstanding   the  ample  resources   thus 
aflbrded  for  conviction,  Jacob  Rickius,  who,  as  a  magistrate 
during  an  epidemic  of  witchcraft,  at  the  close  of  the  sixteenth 
century,  had  the  fullest  practical  experience  on  the  subject, 
complains  that  no  reliance  could  be  placed  on  legal  witnesses 
to   procure   conviction;*   and   Del   Rio   only  expresses  the 
general  opinion  when  he  avers  that  torture  is  to  be  more 
readily  resorted  to  in  witchcraft  than   in  other  crimes,    in 
consequence  of  the  extreme  difficulty  of  its  proof.* 

Even  the  wide-spread  belief  that  Satan  aided  his  worship- 
pers in  their  extremity  by  rendering  them  insensible  to  pain 
did  not  serve  to  relax  the  efforts  of  the  extirpators  of  witch- 
craft, though  they  could  hardly  avoid  the  conclusion  that 
they  were  punishing  only   the   innocent,  and  allowing  the 

'   IJoguel,  Discours  dcs  Sorciers,  chnp.  Iv.   (Lyon,  1610.^ 

*  Louise,  La  Sorcclleric  ct  la  Jusiice  (.'riniinclle  u  Valenciennes.  (Va- 
lenciennes, 1861,  pp.  133-64.) — For  other  similar  instances  see  Bod  in, 
op.  cit.  Lil\  IV.  cap.  i,  2. 

3  IJodin.  Lib.  I.  cap.  2. 

*  Per  le^ales  testes  hujus  rci  ad  convinccndum  fnles  ccrta  haberi  non 
])otesl. — Kickii  Dcfens.  Aqua?  lVt)l);v  cap.  lll.  No.   117. 

^  Idtjue  facilius  in  cxccpto  ct  occulto  difficilisque  probationis  crimine 
no^itro  sortilcjjii  adniiscrim  qiiam  in  aliis. — I)isquisit.  Magicar.  Lib.  v. 
Sect.  iii.  No.  8. 
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guilty  to  escape.  Boguet,  indeed,  seems  to  recognize  this 
practical  inconsistency,  ard,  though  it  is  permissible  to  use 
torture  even  during  church  festivals,  he  advises  the  judge  not 
to  have  recourse  to  it  because  of  its  inutility.*  How  Htde  his 
advice  was  heeded,  and  how  little  the  courts  deemed  them- 
selves able  to  dispense  with  torture,  is  shown  in  the  charter  of 
Hainault  of  1 619  where  in  these  cases  the  tribunal  is  author- 
izetl  to  employ  it  to  ascertain  the  truth  of  the  charge,  or  to 
discover  accomplices,  ox  for  any  other  purpose?  In  this  di- 
lemma, various  nieans  were  adopted  to  circumvent  the  arch- 
enemy, of  which  the  one  most  generally  resorted  to  was  that 
of  shaving  the  whole  person  carefully  before  applying  the 
torture,'  a  process  which  served  as  an  excuse  for  the  most 
indecent  outrages  upon  female  prisoners.  Yet  notwithstand- 
ing all  the  precautions  of  the  most  experienced  exorcists,  we 
find  in  the  bloody  farce  of  Urbain  Grandier  that  the  fiercest 
torments  left  him  in  capital  spirits  and  good  humor.*  Dam- 
houder  relates  at  much  length  a  curious  case  which  occurred 
under  his  own  eyes  while  member  of  the  council  of  Bruges, 
when  he  assisted  at  the  torture  of  a  reputed  witch  who  had 
exercised  her  power  only  in  good  works.     During    three 

*  Boguet,  Instruction  pour  un  juge  en  faict  dc  Sorceleric,  art.  xxxii. 

8  Soit  j)our  ne  trouvcr  Ics  ddlitz  sufHsamcnt  v^rifiez,  ou  |>our  savoir  tous 
les  complices,  ou  nutriment. — Chart,  nouv.  du  Haynau,  chap.  135,  art. 
xxvi.  (Louise,  p.  94). 

5  Nicolas  p.  145.  The  curious  reader  will  find  in  Del  Rio  (Lib.  v. 
Sect,  ix.)  ample  details  as  to  the  arts  of  the  Evil  One  to  sustain  his  follow- 
ers agaiii-sl  the  pious  efforts  of  the  Inquisition. 

*  *'  Q'apriis  qu'on  eut  lav6  ses  jambes,  qui  avoient  dt6  dechir^s  par  la 
toriiirc,  et  qu'on  les  eut  pr^sent^es  au  feu  pour  y  rai)eller  quehjuc  ih:u 
d'csl^rits  et  de  vij;ueur,  il  ne  cessa  pas  de  s'entretcnir  avec  scs  Gardes,  par 
des  discours  peu  s^ricux  et  pleins  dc  railleries;  qu'il  mangea  avec  apelit 
el  l»ul  nvec  i)lai>ir  troisou  qualre  coups ;  et  qu'il  ne  r<5pandit  aucuns  larmcs 
en  soutVrant  la  question,  ni  apres  I'avoir  souffert,  lors  meme  qu'on  I'exor- 
ci^a  dc  rcxorcismc  dcs  Magiciens,  et  que  TExorciste  lui  dit  ^  plus  de  cinq- 
uanic  reprises  *  pr.ccipio  ut  si  sis  innoccns  effundas  lachrjmas.' " — Hibl. 
des  Diables  dc  Ix^udon,  pp.  157-S. 
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examinations,  she  bore  the  severest  torture  without  shrinking, 
sometimes  sleeping  and  sometimes  defiantly  snapping  her 
fingers  at  her  judges.  At  length,  during  the  process  of 
shaving,  a  slip  of  parchment  covered  with  cabalistic  charac- 
ters was  found  concealed  in  her  person,  and  on  its  removal 
she  was  speedily  brought  to  acknowledge  her  pact  with  the 
Evil  One.^  The  tender-hearted  Rickius  was  so  convinced  of 
this  source  of  uncertainty  that  he  was  accustomed  to  admin- 
ister the  cold  water  ordeal  to  all  the  miserable  old  women 
brought  before  him  on  such  charges,  but  he  is  careful  to  in- 
form us  that  this  was  only  preparatory  proof,  to  enable  him 
with  a  safer  conscience  to  torture  those  who  were  so  ill- 
advised  as  to  float  instead  of  sinking.* 

From  the  time  when  the  Cappadocians  of  old  were  said  to 
harden  their  children  with  torture  in  order  that  they  might 
profitably  follow  the  profession  of  false  witnesses,  there  existed 
so  general  a  belief  among  experienced  men  that  criminals  of 
all  kinds  had  secrets  with  which  to  deaden  sensibility  to  tor- 
ture that  it  is  not  improbable  that  the  unfortunates  occasion- 
ally were  able  to  strengthen  their  endurance  with  some 
ansesthetic.  Boguet  complains  that  in  modern  times  torture 
had  become  almost  useless  not  only  with  sorcerers  but  with 
criminals  in  general,  and  Damhouder  asserts  that  professional 
malefactors  were  in  the  habit  of  torturing  each  other  in  order 
to  be  hardened  when  brought  to  justice,  in  consequence  of 
which  he  advises  the  judge  to  inquire  into  the  antecedents  of 
prisoners,  in  order  to  proportion  the  severity  of  the  torture 
to  the  necessities  of  the  case.' 

When  the  concentrated  energies  of  these  ingenious  and 
determined  law  dispensers  failed  to  extort  by  such  means  a 
confession  from  the  wretched  clowns  and  gossips  thus  placed 

'  Rerum  Crimin.  PVaxis  Cap.  xxxvii.  No.  21,  22.  Cf.  Brunnemann* 
de  Inquisit.  Process,  cap.  viii.  Mcmb.  v.  No.  70. 

2  Rickii  op.  cit.  cap.  I.  No.  24. 

'  Bogiiet,  Instruction  pour  un  juge,  art.  xxix. — Damhouderi  Rcr.  Crim. 
Trax.  cap.  xxxviii.  No.  19. 
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rat  ihcir  mercy,  they  were  even  yet  not  wholly  at  fault.     Tlie 

tprimitivc  teachings  of  the  Inquisition  of  the  thirtcenih  ten- 

T  tury  were  not  yet  obsolete;  Ihey  were  instructed  to  treat  the 

i>n<;r  kindly,  and  to  introduce  into  his  dungeon  some 

L  prepossessing  agent  who  should  make  friends  with  hitn  and 

f  induce  him  to  confess  what  was  wanted  of  him,  promising  to 

(  influence  the   judge  to  pardon,    when   at  that   moment  the 

judge  is  to  enter  the  cell  and  to  promise  grace,  with  the 

mental  reservation  that  his  grace  should  be  shown  to  the 

community  and  not  to  the  prisoner.'     Or,  still  following  the 

ancient  traditions,  spies  were  to  be  confined  with  him,  who 

k  should  profess  to  be  likewise  sorcerers  and  thus  lead  him  to 

T  incriminate  himself,  or  else  the  unhappy  wretch  was  to  be  told 

I  that  his  associate  prisoners  had  borne  testimony  against  him, 

rder  to  induce  him  to  rcyengc  himself  by  turning  witness 

I  against  them.^     Boguet,  indeed,  does  not  consider  it  correct 

I  to  mislead  the  accused  with  promises  of  pardon,  and  though 

1  it  was  generally  approved  by  legists  he  decides  against  it,' 

rSimancas  also  considers  such  artifices  to  be  illegal,  and  that 

k  confession  thus  procured  could  be  retracted.'    Del  Rio,  on 

I  lite  other  hand,  while  loftily  condemning  the   outs|>oken 

[  trickery  recommended  by  Sprcngcr  and  Bodin,  proceeds  to 

[.  draw  a  careful  distinction  between  dobtm  boimin  and  doUm 

I  malum.     He  forbids  absolute  lying,  but  advises  cfjuivocation 

I  ind  ambiguous  promises,  and  tken,  if  the  prisoner  isdeceived, 


'  Sprcngcr  MbU,  Mili-licar.  P.  111.  q.  nvi. — This  wm  directly  in  con- 
B<t)mi]iction  to  tlic  prccei'lit  of  ihe  civil  lawycn.  Ippulilu  dei  Manigli  uys 
R|>c«illvc]y  thai  a  canfc&ion  uucicd  in  mponsc  la  a  promise  of  pordnn 
Itannot  be  ntcil  i^Inii  ihe  •ccaitcd  (Sineulula,  Vend.  IJ55,  fol.  36#). 

«  church  however  did  OM  coitsidet  iudf  bound  by  the  ordiuaty  rules  of 

I  or  moralilf.  Mani|-li  in  another  pasaai-c  (M.  30a)  relates  that 
I  Alexander  III.  oaee  neereily  pTDrai»d  a  bbhop  that  if  he  wouUl  publtcly 
Btonfcoi  hiin«tlf  guiUj  of  niniony  he  tboulil  havi  a  di'penMtiua.  and  on 
■the  [irelate'i  itoinit  *a,  innnediaiely  dqnsed  him. 

•  Hudin.  Ub.  IV.  rap.  t,  ■  Hqgud.  tiMiuction,  on,  axTii. 

'  De  Cnthol.  IiHtit,  Til,  xiii.  No.  ii. 
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he  has  only  himself  to  thank  for  it.^  In  fact,  these  men  con- 
ceived that  they  were  engaged  in  a  direct  and  personal 
struggle  with  the  Evil  One,  and  that  Satan  could  only  be 
overcome  with  his  own  arts. 

When  the  law  thus  pitilessly  turned  all  the  chances  against 
the  victim,  it  is  easy  to  understand  that  few  escaped.  In  the 
existing  condition  of  popular  frenzy  on  the  subject,  there 
was  no  one  but  could  feel  that  he  might  at  any  moment  be 
brought  under  accusation  l)y  personal  enemies  or  by  unfortu- 
nates compelled  on  the  rack  to  declare  the  names  of  all 
whom  they  might  have  seen  congregated  at  the  witches' 
sabbat.  We  can  thus  readily  comprehend  the  feelings  of 
those  who,  living  under  such  uncertainties,  coolly  and  delibe- 
rately made  up  their  minds  in  advance  that,  if  chance  should 
expose  them  to  suspicion,  they. would  at  once  admit  every- 
thing that  the  inquisitors  might  desire  of  them,  preferring  a 
speedy  death  to  one  more  lingering  and  scarcely  less  certain.' 
The  evil  fostered  with  such  careful  exaggeration  grew  to  so 
great  proportions  that  Father  Tanner  speaks  of  the  multitude 
of  witches  who  were  daily  convicted  through  torture ;'  and 
that  this  was  no  mere  form  of  speech  is  evident  when  one 
judge,  in  a  treatise  on  the  subject,  boasted  of  his  zeal  and 
experience  in  having  dispatched  within  his  single  district 
nine  hundred  wretches  in  the  space  of  fifteen  years,  and 
another  trustworthy  authority,  relates  with  pride  that  in  the 
dioces  of  Como  alone  as  many  as  a  thousand  had  been 
burnt  in  a  twelvemonth,  while  the  annual  average  was  over 
a  hundred.^ 

Were  it  not  for  the  steady  patronage  bestowed  on  the 
system  by  the  church,  it  would  seem  strange  that  torture 
should  invade  the  quiet  and  holy  retirement  of  the  cloister. 

•  Disqiiisit.  Magicar.  Lib.  v.  Sect.  x. 

2  Father  Tanner  states  that  he  had  this  from  learned  and  experienced 
men. — Tanneri  Tract,  de  Proc.  adv.  Veneficas,  Qiux'st.  ll.  Assert,  iii.  |  2. 

3  Ibid.  Ice.  cit.  *  Nicolas,  p.  164. 
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B](s  use,  however,  in  monasteries  was,  if  possible,  even  more 
I  arbitrary  than  in  secular  tribunals.     Monks  and  nuns  were 

■  exempt  from  the  jurisdiction  of  the  civil   authorities,  and 
e  bound  by  vows  of  blind  obedience  to  their  superiors. 

The  head  of  each  convent  thus  was  an  autocrat,  and  when 
investigating  the  delinquencies  of  any  of  his  flock,  he  was 
subjected  to  no  limitations.  Not  only  could  he  order  the 
accused  to  be  tortured  at  will,  but  the  witnesses,  whether 
male  or  female,  were  liable  to  the  same  treatment,  with  the 
exception  that  in  the  case  of  nuns  it  was  recommended  that 
I  the  tortures  employed  should  not  be  indecent  or  loo  severe 

■  for  the  fragility  of  the  sex.     As  elsewhere,  it  was  customary 
f  to  commence  the  torment  with  the  weakesit  of  the  witnesses 

rimiuals.' 


ENGLAND   AND   THE   NORTHERN    RACES. 

In  this  long  history  of  legalised  cruelty  and  wrong,  the 
I  races  of  northern  Europe  are  mostly  exce]itional.  Vet  it  is 
I  somewhat  remarkable  that  the  first  regular  mediaeval  code  in 
I  which  torture  is  admitted  as  a  means  of  investigation  is  the 
I  one  of  all  others  in  which  it  would  be  least  expected.  The 
I  earliest  extant  law  of  Iceland,  the  Crigis,  which  dates  from 
1  )i  19,  has  one  or  two  indications  of  its  existence,  which  are 
I  interesting  as  being  purely  autochlhonic,  and  in  no  sense 
I  derivable,  as  in  the  rctt  of  Europe,  from  the  Roman  law. 
I  The  character  of  the  people,  indeed,  and  of  their  institutions 
I  wonid  seem  to  be  peculiarly  incompatible  with  t^c  use  of 
I  torture,  for  almost  all  cases  were  submitted  to  inquels  or 
I  Jutics  of  the  vicinage,  and,  when  this  was  unsuitable,  resort 
Lttr^ts  had  to  the  ordeal.  The  indigenous  origin  of  the  custuni, 
Kbowcvcr,  is  shown  by  the  fad  ih.U  while  it  w.is  used  in  but 
lew  matters,  the   roost  pnn.  inied  to  it  was 

^fliai  of  pregnant  women,  <■-.  c  been  spared 


t  Chutnl.  EacfCfupM'' 


iiM.l.    ISIJ). 
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by  the  common  consent  of  even  the  most  pitiless  legislators. 
An  unmarried  woman  with  child,  who  refused  to  name  her 
seducer,  could  be  forced  to  do  so  by  moderate  torments 
which  should  not  break  or  discolor  the  skin.'  The  object  of 
this  was  to  enable  the  family  to  obtain  the  fine  from  the 
seducer,  and  to  save  themselves  the  expense  of  supporting 
the  child.  When  the  mother  confessed,  however,  additional 
evidence  was  required  to  convict  the  putative  father.  When 
the  inhabitants  of  a  district,  also,  refused  to  deliver  up  a  man 
claimed  as  an  outlaw  by  another  district,  they  were  bound  to 
torture  him  to  ascertain  the  truth  of  the  charge^ — a  provision 
doubtless  explicable  by  the  important  part  occupied  by  out- 
lawry in  all  the  schemes  of  Scandinavian  legislation.  These 
are  the  only  instances  in  which  it  is  permitted,  while  its  oc- 
casional abuse  is  shown  by  a  section  providing  punishment 
for  its  illegal  employment.'  Slaves,  moreover,  under  the 
Icelandic,  as  under  other  codes,  had  no  protection  at  law, 
and  were  at  the  mercy  of  their  masters.*  These  few  indica- 
tions of  the  liability  of  freemen,  however,  disappear  about 
the  time  when  the  rest  of  Europe  was  commencing  to  adopt 
the  use  of  torture.  In  the  **  Jarnsida,'*  or  code  compiled 
for  Iceland  by  Hako  Hakonsen  of  Norway,  in  1258,  there  is 
no  allusion  whatever  to  its  use. 

The  Scandinavian  nations,  as  a  whole,  did  not  admit  tor- 
ture into  their  systems  of  jurisprudence.  The  institution  of 
the  jury  in  various  forms  was  common  to  all,  and  where 
proof  upon  open  trial  was  deficient,  they  allowed,  until  a 
comparatively  recent  date,  the  accused  to  clear  himself  by 
sacramental  purgation.  Thus,  in  the  Danish  laws  of  Wal- 
demar  II.,  to  which  the  date  of  1240  is  generally  assigned, 
there  is  a  species  of  permanent  jury,  sandemend,  as  well  as  a 
temporary  one,  ne/ninge,  and  torture  seems  to  have  formed 

'  "  Ita  torquatur  ut  nee  plagam  rcfcrat   nee   color   cutis   livescat.** — 
Gr&gus,  Festathaltr  cap.  xxxiii. 

*  Ibid.  Vigslolhi  cap.  cxi.  '  Ibid.  Vigslothi  cap.  Ixxxviii. 

♦  Schlegcl  Comment,  ad  Grdgtis  J  xxix. 
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no  part  of  judicial  proceedings.*  This  code  was  in  force 
until  1683,  when  that  of  Christiern  V.  was  promulgated.  It 
is  probable  that  the  employment  of  torture  may  have  crept 
in  from  Germany,  without  being  regularly  sanctioned,  for 
we  find  Christiern  forbidding  its  use  except  in  cases  of  high 
treason,  where  the  magnitude  of  the  offence  seems  to  him  to 
justify  the  infraction  of  the  general  rule.  He,  however,  en- 
couraged one  of  its  greatest  abuses  in  permitting  it  on  crimi- 
nals condemned  to  death.* 

Among  the  kindred  Frisians  the  tendency  was  the  same. 
Their  code  of  1323  is  a  faithful  transcript  of  the  primitive 
Barbarian  jurisprudence.  It  contains  no  allusions  to  torture, 
and  as  all  crimes,  except  theft,  were  still  compounded  for 
with  wer- gilds ^  it  may  reasonably  be  assumed  that  the  ex- 
tortion of  confession  was  not  recognized  as  a  judicial  expe- 
dient.^ 

So,  in  Sweden,  the  code  of  Raguald,  compiled  in  1441 
and  in  force  until  1614,  during  a  period  in  which  torture 
flourished  in  almost  every  European  state,  has  no  place  for 
it.  Trials  are  conducted  before  twelve  nempdariiy  or  jury- 
men, and  in  doubtful  cases  the  accused  is  directed  to  clear 
himself  by  oath  or  by  conjurators.  For  atrocious  crimes  the 
punishments  are  severe,  such  as  the  wheel  or  the  stake,  but 
inflictions  like  these  are  reserved  for  the  condemned.*  Into 
these  distant  regions  the  Roman   jurisprudence  penetrated 

*  Ixigg.  Cimbric.  Woldemari  Lib.  ii.  cap  i.,  xl.  (Ed.  Anchcr,  Ilafnuv, 
1783). 

*  C'hristiani  V.  Jur.  Danic.  Lib.  I.  cap.  xx.  (Ed.  Wcijh#r>t,  Ilafnix, 
169S.) 

ScnckcnlK-Tj;  (Coq\  Jur.  (*crman.  T.  L  I*r?ef.  j>.  Ixxxvi.)  gives  the 
chapter  heads  of  a  co<lc  in  Danish,  the  Ktyst'r  Ketenn^  furnished  to  him 
by  Anchcr,  in  which  cap.  iv.  and  v.  contain  directions  as  to  the  adminis- 
tration of  torture.  The  co<Ie  is  a  mixture  of  (ierman,  civil,  and  local  law, 
and  probably  was  in  force  in  some  of  the  Germanic  provinces  of  Denmark. 

'  I'Vgi;.  (>p>lanx>mic;c  ann.  1323  (<;/.  (iirtner,  Saxonum  l-,cges  'Ires. 
Lip>ice  1730). 

^  Ka^uald.  Ingcrmund.  Leg.  Succor  ,  Stockholmiae,  1623. 
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slowly,  and  the  jury  trial  was  an  elastic  institution  which 
adapted  itself  to  all  cases. 

To  the  same  causes  may  be  attributed  the  absence  of  tor- 
ture from  the  Common  Law  of  England.  In  common  with 
the  other  Barbarian  races,  the  Anglo-Saxons  solved  all 
doubtful  questions  by  the  ordeal  and  wager  of  law,  and  in 
the  collection  known  as  the  laws  of  Henry  I.  a  principle  is 
laid  down  which  is  incompatible  with  the  whole  theory  of 
torture,  whether  used  to  extract  confession  or  evidence.  A 
confession  obtained  by  fear  or  fraud  is  pronounced  invalid, 
and  no  one  who  has  confessed  his  own  crime  is  to  be  be- 
lieved with  respect  to  that  of  another.^  Such  a  principle, 
combined  with  the  gradual  growth  of  the  trial  by  jury, 
doubtless  preserved  the  law  from  the  contamination  of  in- 
quisitorial procedure,  though,  as  we  have  seen,  torture  was 
extensively  employed  for  purposes  of  extortion  by  marauders 
and  lawless  nobles  during  periods  of  civil  commotion. 
Glanville  makes  no  allusion  to  it,  and  though  Bracton  shows 
a  wide  acquaintance  with  the  revived  Roman  jurisprudence, 
and  makes  extensive  use  of  it  in  all  matters  where  it  could 
be  advantageously  harmonized  with  existing  institutions,  he 
is  careful  to  abstain  from  introducing  torture  into  criminal 
procedure.*     A  clause  in  Magna  Charta,  indeed,  has  been 

>  LI.  Henrici  I.  cap.  v.  g  i6. 

A  curious  disregard  of  this  principle  occurs  in  the  Welsh  laws,  which 
provide  that  when  a  thief  is  at  the  gallows,  with  the  certainty  of  l>eing 
hanged,  his  testimony  as  to  his  accomplices  is  to  be  received  as  sufficient 
without  requiring  it  to  be  sworn  to  on  a  relic — the  inseparable  condition  of 
all  other  evidence.  By  a  singular  inconsistency,  however,  the  accomplice 
thus  convicted  was  not  to  be  hanged  but  to  be  sold  as  a  slave. — Dimetian 
Code,  Bk.  II.  ch.  v.  g  9.   (Owen  I.  425). 

*  Many  interesting  details  on  the  influence  of  the  Roman  law  upon  that 
of  England  will  be  found  in  the  learned  work  of  Carl  Giiterbock,  "  Brac- 
ton and  his  Relation  to  the  Roman  Law,"  recently  translated  by  Brinton 
Coxe  (Philadelphia,  1 866).     The  subject  is  one  which  well  deserves  a 
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held  by  high  authority  to  inhibit  the  employment  of  torture, 
but  it  has  no  direct  allusion  to  the  subject,  which  was  not  a 
living  question  at  the  time,  and  was  probably  not  thought  of 
by  any  of  the  parties  to  that  transaction.'  In  fact,  the  whole 
spirit  of  English  law  was  irreconcilable  with  the  fundamental 
principles  of  the  inquisitorial  process.  When  the  accused 
was  brought  before  court,  he  was,  it  is  true,  required  to 
appear  ungirdled,  without  boots,  or  cap,  or  cloak,  to  show 
his  humility,  but  it  is  expressly  directed  that  he  shall  not  be 
chained,  lest  his  fetters  should  embarrass  his  self-possession 
in  his  defence,  and  he  was  not  to  be  forced  in  any  way  to 
state  anything  but  of  his  own  free  will.'     Men  who  could 

more  thorough  consideration  than  it  is  likely  to  receive  at  the  hands  of 
English  writers. 

It  is  curious  to  observe  that  the  crimen  lasa  majestatis  makes  its  appear- 
ance in  Hracton  (Lib.  in.  Tract,  ii.  cap.  3i  j  l)  about  the  middle  of  the 
thirteenth  century,  earlier  than  in  France,  where,  as  we  have  seen,  the 
first  allusion  to  it  occurs  in  1315.  This  w^as  hardly  to  l)c  expected,  when 
we  consider  the  widely  different  influences  exerleil  upon  the  jurisprudence 
of  the  two  countries  by  the  Roman  law. 

*  The  passage  which  has  Ixjen  relied  on  by  lawyers  is  chap.  xxx. : 
"Nullus  liljcr  homo  capiatur,  vel  imprisonetur,  aut  di>saisiatur,  aut  utla- 
getur,  aut  aliquo  modo  destniatur;  nee  su))er  eum  ihimus,  nee  su|X!r  eum 
mittemus,  nisi  |)er  legale  judicium  parium  suorum,  vel  |H.*r  legem  terrre." 
If  the  law  just  alx)ve  quoted  from  the  ctdlection  of  Henry  I.  could  l)e 
supposctl  to  l>e  still  in  force  under  John,  then  this  might  jK)ssd>ly  l)e  im- 
agined to  l)ear  some  reference  to  it ;  but  it  is  evident  that  ha<i  torture  l>een 
an  exi^ting  grievance,  such  as  outlawr)',  seizure,  and  impriNonment,  the 
barons  would  have  been  careful  to  include  it  in  their  enumeration  of  re- 
strictions. Moreover,  Magna  Charta  was  specially  directed  to  curtail  the 
royal  preri>gative,  and  at  a  later  period  was  not  held  by  any  one  to  inter- 
fere with  that  prerogative  whenever  the  king  desired  to  test  with  the  rack 
the  endurance  of  his  loving  subjects. 

•  Et  come  ascuns  felons  viendrount  en  Jugement  re^pondre  de  lour  fe- 
lonie,  volons  que  ils  viegnent  dechausses  et  descienk*  sauns  coiffe,  el  a 
teste  descouverte,  en  pure  lour  cote  hors  de  fers  et  de  cliescun  manere  de 
liens,  is>inl  (jue  la  peine  ne  lour  toille  nule  manere  de  rason,  selon  par 
force  ne  lour  estouva  mye  re>pondre  forsque  lour  fraunche  volunte. — 
llritton,  chap.  v. 
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frame  legal  maxims  so  honorable  to  their  sense  of  justice  and 
so  far  in  advance  of  the  received  notions  of  their  age  could 
evidently  have  nothing  in  common  with  the  principles  which 
placed  the  main  reliance  of  the  law  on  confession  to  be 
wrung  from  the  lips  of  an  unfortunate  wretch  who  was  sys- 
tematically deprived  of  all  support  and  assistance.  To  do 
so,  in  fact,  is  classed  with  homicide  by  a  legal  writer  of  the 
period  ;^  but  that  it  was  occasionally  practised  is  shown  by 
his  giving  a  form  for  the  appeal  of  homicide  against  judges 
guilty  of  it.* 

Under  the  common  law,  therefore,  torture  had  properly 
no  existence  in  England,  and  in  spite  of  occasional  efforts  on 
the  part  of  the  Plantagenets'  the  character  of  the  national 
institutions  kept  at  bay  the  absorbing  and  centralizing  influ- 
ences of  the  Roman  law.*  Yet  their  wide  acceptance  in 
France,  and  their  attractiveness  to  those  who  desired  to  wield 
absolute  authority,  gradually  accustomed  the  crown  and  the 
crown  lawyers  to  the  idea  that  torture  could  be  administered 
by  order  of  the  sovereign.  Sir  John  Fortescue,  who  was 
Lord  Chancellor  under  Henry  VI.,  inveighs  at  great  length 

*  Per  volunt^  aiissi  se  fait  ceste  pcsch6  [homicide]  si  come  per  ceux  qui 
painent  home  tant  que  il  est  gehist  pur  avouer  pcschd  mortelment. — Home, 
The  Myrror  of  Justice,  cap.  i.  sect.  viii. — See  also  Fleta,  Lib.  I.  cap. 
xxvi,  ^  5. 

*  Ou  fausscment  judgea  Raginald  .  .  .  .  ou  issint ;  tant  luy  penia  pur 
luy  faire  conoistre,  aj)})rover  que  il  sc  conoist  faussement  aver  pesch^  ou 
nient  ne  pescha. — Home,  cap.  ll.  sect.  xv. 

*  Pike  (Hist,  of  Crime  in  England  I.  427)  quotes  a  document  of  1 189 
which  seems  indirectly  to  show  that  torture  could  Ixi  inflicted  under  an 
order  of  the  king.  Tlie  expression  is  somewhat  doubtful,  and  as  torture 
had  not  yet  established  itself  anywhere  in  Europe  as  a  judicial  procedure 
the  document  alleged  can  hardly  be  received  as  evidence  of  its  legality. 

*  Sec  Fortescue  de  I^ud.  Legg.  Angliii?.  cap.  xxxiii. — The  jealousy 
with  which  all  attempted  encroachments  of  the  Roman  law  were  repelled 
is  manifested  in  a  declaration  of  Parliament  in  1388.  "  Que  ce  royalme 
d'Englctcrrc  n'estait  devant  ces  hcures,  ne  ti.  Pentent  du  roy  nostrc  dit 
seignior  ct  seigniors  du  parlemcnt  unque  ne  serra  ruI6  ne  govern^  par  la 
leycivill." — Rot.  Pari.,  II  Ric.  H.  (Selden's  Note  to  P'ortescue,  loc.  cit.) 
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pinsl  ihe  French  law  for  its  cruel  (irocediircs,  and  wiih 
|iiuch  satisraclion  contrasts  it  with  the  English  praclicc,'  and 
S^et  he  does  not  deny  that  loniirc  was  occasionally  used  in 
England.  Indeed,  his  fervent  arguments  against  the  syslcin, 
Lddressed  to  Prince  Edward,  indicate  an  anxiety  to  combat 
I  resist  the  spread  of  civil  law  doctrines  on  the  subject, 
ich  doubtless  were  favored  by  the  influence  of  Margaret 
'  of  Anjou.  An  instance  of  its  application  in  1468  has,  in  fact, 
been  recorded,  which  resulted  in  the  execution  of  Sir  I'homas 
Coke,  Lord  Mayor  of  London;'  and  in  1485,  Innocent 
VIII.  remonstrated  with  Henry  VII.  respecting  some  pro- 
ceedings against  ecclesiastics  who  were  scourged,  tortured, 
and  hanged.' 

Under  Henry  VIII.  and  his  children,  the  pnwcr  of  the 
crown  was  largely  extended,  and  the  doctrine  became  fash- 
ionable that,  though  under  the  law  no  one  could  be  lortuied 
for  confession  or  evidence,  yet  outside  and  above  the  law  the 
royai  prerogative  was  sujircme,  and  that  a  warrant  from  the 
King  in  Privy  Council  fully  justified  the  use  of  the  rack  and 
the  introduction  of  the  secret  inquisitorial  process,  with  all 
its  attendant  cruelty  and  injustice.  It  is  difficult  to  conceive 
the  subserviency  which  could  reconcile  men,  bred  in  the 

■open  and  manly  justice  of  the  common  law,  to  a  system  so 
kibversive  of  all  the  principles  in  which  they  had  been 
nincd.  Vet  the  loftiest  names  of  the  profession  were  con- 
brned  in  transactions  which  they  knew  to  be  in  contraven- 
fcn  of  Ihe  laws  of  the  land. 
•  Sir  Thomas  Smith,  one  of  the  ornaments  of  the  Eliza- 
bethan bar.  condemned  the  practice  as  not  only  illegal,  but 
illogical.     "Torment  or  question,  which  is  used  by  order 


■  Ue  I.>ui]ibus  Legum  Angtic,  op.  iiiL 

•  See  JarJinc's  ■■  Rca.titw  on  iho  Uw  of  T-nlurc  ti.  thr  C.imiiiil  !.;.■ 
|f  £ii|;laniJ,"  p.  7  (lyoixlun,  IS37I,  a  (ondciUdl  anil  iuflicktillf  [Dm|ik-I 
tvuiil  of  (he  tulijcci  undci  the  Tacli>ni  and  iiiuan*. 
'  Panfm  tormeniii  snbjecti.  r*"™ '^"'^'''■"""'"  '  ""■■''   ''  "' 
1  impcnii  fuciuit. — Wllkim  Coadl.  Ill    '    - 
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of  the  civile  law  and  custome  of  other  countries,  ....  is 
not  used  in  England.  .  .  .  The  nature  of  Englishmen  is 
to  neglect  death,  to  abide  no  torment ;  and  therefore  hee 
will  confesse  rather  to  have  done  anything,  yea,  to  have 
killed  his  owne  father,  than  to  suffer  torment."  And  yet,  a 
few  years  later,  we  find  the  same  Sir  Thomas  writing  to  Lord 
Burghley,  in  157 1,  respecting  two  miserable  wretches  whom 
he  was  engaged  in  racking  under  a  warrant  f:om  Queen 
Elizabeth.* 

In  like  manner.  Sir  Edward  Coke,  in  his  Institutes,  de- 
clares— '*So,  as  there  is  no  law  to  warrant  tortures  in  this 
land,  nor  can  they  be  justified  by  any  prescription,  being  so 
lately  brought  in."  Yet,  in  1603,  there  is  a  warrant  ad- 
dressed to  Coke  and  Fleming,  as  Attorney  and  Solicitor 
General,  directing  them  to  apply  torture  to  a  servant  of 
Lord  Hundsdon,  who  had  been  guilty  of  some  idle  speeches 
rcsj^ecting  King  James,  and  the  resultant  confession  is  in 
Coke's  handwriting,  showing  that  he  personally  superin- 
tended the  examination.' 

Coke's  great  rival,  Lord  Bacon,  was  as  subservient  as  his 
contemporaries.  In  1619,  while  Chancellor,  we  find  him 
writing  to  King  James  concerning  a  prisoner  confined  in  the 
Tower  on  suspicion  of  treason — **  If  it  may  not  be  done 
otherwise,  it  is  fit  Peacock  be  put  to  torture.  He  deserveth 
it  as  well  as  Peacham  did" — Peacham  being  an  unfortunate 
parson  in  whose  desk  was  found  a  MS.  sermon,  never 
preached,  containing  some  unpalatable  reflections  on  the 
royal  prerogative,  which  the  prerogative  resented  by  putting 
him  on  the  rack.^ 

As  in  other  countries,  so  in  England,  when  torture  was 
once  introduced,  it  rapidly  broke  the  bounds  which  the 
prudence  of  the   Roman  lawgivers  had   established  for   it. 

•  Jardin  ♦,  op.  cit.  pp.  8-9,  24-5.  It  is  due  to  Sir  Thomas  to  add  that 
he  carncNlly  hogs  Lord  Hurghlcy  to  release  liiin  from  so  uncongenial  an 
cnip'oynieiU. 

5*  Ibid.  i)p.  8,  47.        »  Bacon's  Works,  Thiladelphia,  1846,  III.  126. 
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Treason  was  a  most  elastic  crime,  as  was  shown  in  1553  by 
its  serving  as  an  excuse  for  the  torture  of  one  Stonyng,  a 
prisoner  in  the  Marshalsea,  because  he  had  transcribed  for 
the  amusement  of  his  fellow-captives  a  satirical  description 
of  Philip  II.,  whose  marriage  with  Queen  Mary  was  then 
under  contemplation.'  But  it  was  not  only  in  cases  of  high 
treason  that  the  royal  prerogative  was  allowed  to  transgress 
the  limits  of  the  law.  Matters  of  religion,  indeed,  in  those 
times  of  perennial  change,  when  dynasties  depended  on  dog- 
mas^ might  come  under  the  comprehensive  head  of  construc- 
tive treason,  and  be  considered  to  justify  the  torture  even  of 
women,  as  in  the  instance  of  Ann  Askew  in  1546;*  and  of 
monks  guilty  of  no  other  crime  than  the  endeavor  to  pre- 
serve their  monasteries  by  pretended  miracles  ;*  but  numerous 
cases  of  its  use  are  on  record,  which  no  ingenuity  can  remove 
from  the  sphere  of  the  most  ordinary  criminal  business. 
Suspicion  of  theft,  murder,  horse-stealing,  embezzlement, 
and  other  similar  offences  was  sufficient  to  consign  the  un- 
fortunate accused  to  the  tender  mercies  of  the  rack,  the  Sca- 
venger's Daughter,*  and  the  manacles,  when  the  aggrieved 

*  Str)'pe's  Eccles.  Memorials,  III.  loi. 

8  IJurnel,  Hist.  Reform.  Hk.  III.  pp.  341-2. 

*  According  to  Nicander  Nucius  (Travels,  Camden  See.  1 841,  pp.  58, 
62)  the  investigation  of  these  deceptions  with  the  severest  tortures, /^ayivM^ 
a^«^Te«;,  was  apparently  the  ordinary  mode  of  procedure. 

*  Sir  William  Skevington,  a  lieutenant  of  the  Tower,  under  Henry 
VIII  ,  immortalized  himself  by  reviving  an  old  implement  of  torture, 
consisting  of  an  iron  hoop,  in  which  the  prisoner  was  l>ent,  heels  to  hams 
and  chest  to  knees,  and  was  thus  cru>hc<l  together  unmercifully.     It  oh- 

■ 

tained  ihc  nickn.imc  of  Skevington's  Daughter,  corrupted  in  time  to  Sca- 
venger's Daughter.  Among  other  sufferers  from  its  embr.iccs  was  an  un- 
lucky Iiishman,  named  Myagh,  whose  plaint,  engraved  on  the  wall  of  his 
dungeon,  is  still  among  the  curiasities  of  the  Tower  : — 

"  Thomas  Miagh,  which  liethe  here  alone, 
That  fayne  wold  from  hens  begon : 
Hy  torture  straungc  mi  truth  was  tryed, 
Yet  of  my  lil)crtie  denied. 
1 58 1 .     Thomas  Myagh."— 

43 
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person  had  influence  enough  to  procure  a  royal  warrant ; 
nor  were  these  proceedings  confined  to  the  secret  dungeons 
of  the  Tower,  for  the  records  show  that  torture  began  to  be 
habitually  applied  in  the  Bridewell.  Jardine,  however,  states 
that  this  especially  dangerous  extension  of  the  abuse  ap- 
pears to  have  ceased  with  the  death  of  Elizabeth,  and  that 
no  trace  of  the  torture  even  of  political  prisoners  can  be 
found  later  than  the  year  1640.^  The  royal  prerogative  had 
begun  to  be  too  severely  questioned  to  render  such  manifesta- 
tions of  it  prudent,  and  the  Great  Rebellion  finally  settled 
the  constitutional  rights  of  the  subject  on  too  secure  a  basis 
for  even  the  time-serving  statesmen  of  the  Restoration  to 
venture  on  a  renewal  of  the  former  practice.  Yet  how 
nearly,  at  one  time,  it  had  come  to  be  engrafted  on  the  law 
of  the  land  is  evident  from  its  being  sufficiently  recognized 
as  a  legal  procedure  for  persons  of  noble  blood  to  claim  im- 
munity from  it,  and  for  the  judges  to  admit  that  claim  as  a 
special  privilege.  In  the  Countess  of  Shrewsbury's  case,  the 
judges,  among  whom  was  Sir  Edward  Coke,  declared  that 
there  was  a  **  privilege  which  the  law  gives  for  the  honor 
and  reverence  of  the  nobility,  that  their  bodies  are  not  sub- 
ject to  torture  in  causa  criminis  IcEsce  majestatis/^  and  no  in- 
stance is  on  record  to  disprove  the  assertion.* 

In  one  class  of  offences,  however,  torture  was  frequently- 
used  to  a  later  date,  and  without  requiring  the  royal  inter- 
vention. As  on  the  Continent,  sorcery  and  witchcraft  were 
regarded  as  crimes  of  such  peculiar  atrocity,  and  the  aversion 
they  excited  was  so  universal  and  intense,  that  those  accused 
of  them  were  practically  placed  beyond  the  pale  of  the  law, 
and  no  means  were  considered  too  severe  to  secure  the  con- 
viction which  in  many  cases  could  only  be  obtained  by  con- 
fession. We  have  seen  that  among  the  refinements  of  Italian 
torture,  the  deprivation  of  sleep  for  forty  hours  was  consid- 
ered by  the  most  experienced  authorities  on  the  subject  to  be 

•  Jardine,  pp.  53,  57-8.  «  Op.  cit.  p.  65. 
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second  to  none  in  severity  and  effectiveness.  It  neither 
lacerated  the  flesh,  dislocated  the  joints,  nor  broke  the 
bones,  and  yet  few  things  could  be  conceived  as  more  likely 
to  cloud  the  intellect,  break  down  the  will,  and  reduce  the 
prisoner  into  a  frame  of  mind  in  which  he  would  be  ready  to 
admit  anything  that  the  questions  of  his  examiners  might 
suggest  to  him.  In  English  witch-trials,  this  method  of  tor- 
ture was  not  infrequently  resorted  to,  without  the  limitation 
of  time  to  which  it  was  restricted  by  the  more  experienced 
jurists  of  Italy.' 

Another  form  of  torture  used  in  Great  Britain,  which 
doubtless  proved  exceedingly  efficacious,  was  the  **  prick- 
ing" adopted  to  discover  the  insensible  spot,  which,  accord- 
ing to  popular  belief,  was  one  of  the  invariable  signs  of  a 
witch.  There  were  even  professional  **  prickers'*  who  were 
called  in  as  experts  in  the  witch-trials,  and  who  thrust  long 
pins  into  the  body  of  the  accused  until  some  result,  either 
negative  or  positive,  was  obtained.*  Thus  at  the  prosecution 
of  Janet  Barker,  in  Edinburgh,  in  1643,  it  is  recorded  that 
**  she  had  the  usual  mark  on  the  left  shoulder,  which  enabled 
one  James  Scobcr,  a  skilful  pricker  of  witches,  to  find  her 
out  by  putting  a  large  pin  into  it,  which  she  never  felt.'** 
One  witch  pricker,  named  Kincaid,  used  to  strip  his  victims, 
bind  them  hand  and  foot,  and  then  thrust  his  pins  into  every 
part  of  their  bodies,  until,  exhausted  and  rendered  speechless 

*  Lecky,  Ilisi.  of  Rationalism,  Am.  ed.  I.  122. — In  his  very  interesting 
work,  Mr.  Lecky  mentions  a  case,  occurring  under  the  Commonweahh, 
of  an  aged  clcrg\'man  named  Lowe«i,  who,  after  an  irreproachable  pastorate 
of  fifty  years,  fell  under  suspicion.  **  The  unhappy  old  man  was  kept 
awake  for  several  successive  nights,  and  persecuted  *  till  he  was  wear)'  of 
his  life,  and  was  scarcely  sensible  of  what  he  said  or  did.'  He  was  then 
thrown  into  the  water,  condemned,  and  hung." — Ibid.  p.  126. 

«  Cobbett's  State  Trials,  VI.  686. — Although  ostensibly  not  "used  to  ex- 
tort confession,  this  pricking  was  practically  regarded  as  a  torture.  Thus 
in  1677  the  Privy  Council  of  Scotland  "  found  that  they  (/.<•.,  the  inferior 
magistracy)  might  not  use  any  torture  by  pricking  or  by  withholding  them 
fri)m  sleep'*  (loc.  cit.). 

'  Spottiswoode  Miscellany,  Edinbargh,  1S45,  H*  ^7* 
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by  the  torture,  they  failed  to  scream,  when  he  would  tri- 
umphantly proclaim  that  he  had  found  the  witch-mark. 
Another  pricker  confessed  on  the  gallows  that  he  had  ille- 
gally caused  the  death  of  a  hundred  and  twenty  women  whom 
he  had  thus  pricked  for  witchcraft.^ 

In  Scotland,  torture,  as  a  regular  form  of  judicial  investi- 
gation, was  of  late  introduction.  In  the  various  codes  col- 
lected by  Skene,  extending  from  an  early  period  to  the  com- 
mencement of  the  fifteenth  century,  there  is  no  allusion 
whatever  to  it.  In  the  last  of  these  codes,  adopted  under 
Robert  III.,  by  the  Parliament  of  Scotland  in  1400,  the  pro- 
visions respecting  the  wager  of  battle  show  that  torture  would 
have  been  superfluous  as  a  means  of  supplementing  deficient 
evidence.*  The  influence  of  the  Roman  law,  however,  though 
late  in  appearing,  was  eventually  much  more  deeply  felt  in 
Scotland  than  in  the  sister  kingdom,  and  consequently  tor- 
ture at  length  came  to  be  regarded  as  an  ordinary  resource 
in  doubtful  cases.  In  the  witch  persecutions,  especially, 
which  in  Scotland  rivalled  the  worst  excesses  of  the  Inquisi- 
tion of  Italy  and  Spain,  it  was  carried  to  a  pitch  of  fright- 
ful cruelty  which  far  transcended  the  limits  assigned  to  it 
elsewhere.  Thus  the  vigils,  which  we  have  seen  consisted 
simply  in  keeping  the  accused  awake  for  forty  hours  by  the 
simplest  modes,  in  Scotland  were  fearfully  aggravated  by  a 
witch-bridle,  a  band  of  iron  fastened  around  the  face,  with 
four  diverging  points  thrust  into  the  mouth.  With  this  the 
accused  was  secured  immovably  to  a  wall,  and  cases  are  on 
record  in  which  this  insupportable  torment  was  prolonged 
for  five  and  even  for  nine  days.  In  other  cases  an  enormous 
weight  of  iron  hoops  and  chains,  amounting  to  twenty  five 
or  thirty  stone,  would  be  accumulated  on  the  body  of  the 
patient.'^  Indeed,  it  is  difficult  to  believe  that  the  accounts 
which  have  been  preserved  to  us  of  these  terrible  scenes  are 

*  Roi;ers'  Scotland,  Social  and  Domestic,  p.  266. 

*  Statut.  Roberti  III.  cap.  xvi.  (Skene). 

3  Lecky,  op.  cit.  1.  145-6. — Rogers,  op.  cit.  pp.  267-300. 


WITCH-TRIALS   IN   SCOTLAND.  509 

not  exaggerated.  No  cruelty  is  too  great  for  the  conscien- 
tious persecutor  who  believes  that  he  is  avenging  his  God, 
but  the  limitless  capacity  of  human  nature  for  inflicting  is  not 
complemented  by  a  limitless  capacity  of  endurance  on  the 
part  of  the  victim  ;  and  well  authenticated  as  the  accounts  of 
the  Scottish  witch-trials  may  be,  they  seem  to  transcend  the 
possibility  of  human  strength.*  In  another  respect  these 
witch-trials  were  marked  with  a  peculiar  atrocity.  Else- 
where, as  we  have  seen,  confession  was  requisite  for  con- 
demnation, thus  afi'ording  some  color  of  excuse  for  torture. 
In  Scotland,  however,  the  testimony  of  the  pricker  was  suffi- 
cient, and  torture  thus  became  a  wanton  and  cruel  surplusage, 
rendered  the  less  defensible  in  that  the  poor  wretch  who 
yielded  to  the  torment  and  confessed  was  rewarded  by  being 
mercifully  strangled  before  being  burnt,  while  those  who  held 
out  under  torture  were  condemned  and  burnt  alive.* 

*  I  quote  from  Mr.  Lecky  (p.  147),  who  gives  as  his  authority  "Pit- 
cairn's  Criminal  Trials  of  Scotland." 

**  But  others  and  perhaps  worse  trials  were  in  reserve.  The  three  prin- 
cipal that  were  habitually  applied  were  the  |>enniwinkis,  the  boots,  and  the 
caschielawis.  The  first  was  a  kind  of  thumlwcrcw ;  the  second  wxs  a  frame 
in  which  the  leg  was  inserted,  and  in  which  it  was  broken  by  wedges  driven 
in  by  a  hammer ;  the  third  was  also  an  iron  frame  for  the  leg,  which  was 
from  time  to  time  heated  over  a  brazier.  Fire  matches  were  sometimes 
applied  to  the  body  of  the  victim.  We  read,  in  a  contemporary  legal  re- 
gister, of  one  man  who  was  kept  for  forty-eight  hours  in  *  vehement  lortour* 
in  the  caschielawis ;  and  of  another  who  remained  in  the  same  frightful 
machine  for  eleven  days  and  eleven  nights,  whose  legs  were  broken  daily 
for  fourteen  days  in  the  boots,  and  who  was  so  scourged  that  the  whole 
skin  was  torn  from  his  lK)dy."     These  cases  occurred  in  1 596. 

The-e  horrors  are  almost  e<iualle<l  by  those  of  another  trial  in  which  a 
Dr.  Fian  was  accused  of  having  caused  the  storms  which  endangered  the 
voyage  of  James  I.  from  Denmark  in  1590.  James  |)ersonalIy  sujuirin- 
tended  the  torturing  of  the  unhappy  wretch,  and  after  exhausting  all  the 
torments  known  to  the  skill  and  experience  of  the  executioners,  he  invented 
new  ones.  All  were  vain,  however,  and  the  victim  wa>  finally  burnt  \n  ilh- 
out  confessing  his  ill-deeds.     (/^/</.  p.  123.) 

*  Rogers,  op.  cit.  p.  307. 

43' 
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Torture  thus  maintained  its  place  in  the  law  of  Scotland 
as  long  as  the  kingdom  preserved  the  right  of  self-legislation, 
though  an  attempt  seems  to  have  been  made  to  repress  it 
during  the  temporary  union  with  England  under  the  Com- 
monwealth. In  1652,  when  the  English  Commissioners  for 
the  administration  of  justice  sat  in  Edinburgh,  among  other 
criminals  brought  before  them  were  two  witches  who  had 
confessed  their  guilt  before  the  Kirk.  They  were  the  re- 
mains of  a  party  of  six,  four  of  whom  had  died  under  the 
tortures  employed  to  procure  confession — such  as  hanging 
by  the  thumbs  tied  behind  the  back,  scourging,  burning  the 
feet  and  head  and  putting  lighted  candles  into  their  mouths, 
clothing  them  in  hair-cloth  soaked  in  vinegar  *'  to  fetch  off 
the  skin,'*  &c.  Another  woman  was  stripped  naked,  laid 
on  a  cold  stone  with  a  hair-cloth  over  her,  and  thus  kept  for 
twenty- eight  days  and  nights,  being  fed  on  bread  and  water. 
The  diarist  who  records  this  adds  that  **  The  judges  are  re- 
solved to  inquire  into  the  business,  and  have  appointed  the 
sheriff,  ministers,  and  tormentors  to  be  found  out,  and  to 
have  an  account  of  the  ground  of  this  cruelty.*'*  What  re- 
sult their  humane  efforts  obtained  in  this  particular  instance 
I  have  not  been  able  to  ascertain,  but  the  legal  administra- 
tion of  torture  was  not  abolished  until  after  the  Union,  when, 
in  1709,  the  United  Parliament  made  haste,  at  its  second 
session,  to  pass  an  act  for  **  improving  the  Union,"  by  which 
it  was  done  away  with."^     Yet  the  spirit  which  had  led  to  its 

'  Diurnal  of  Occurrences  in  Scotland.  (Six)Uiswoocle  Miscellany,  II. 
90-91.) 

2  7  y\nne  c.  21. — While  thus  legislating  for  the  enlightenment  of  Scot- 
land, the  English  majority  took  care  to  retain  the  equally  barbarous  prac- 
tice of  iht  peiut'  fo7/c  ct  dure  which  had  been  introduced  under  the  Stuarts, 
in  defiance  of  the  principles  of  the  Common  T^w  (see  Fleta,  Lib.  I.  cap. 
xxxii.  \  "T,"},^  also,  Home's  Myrror  of  Justice,  cap.  i.  sect.  viii.).  This  was 
not  strictly  a  torture  for  investigation,  but  a  punishment,  which  was  in- 
flicted on  those  who  rcfubcd  to  plead  either  guilty  or  not  guilty.  After  its 
commencement,  the  unfortunate  wretch  was  not  allowed  to  plead,  but  was 
kept  under  the  press  until  death,  "  donee  oneris,  frigoris  atque  famis  cru- 
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abuse  could  not  be  repressed  by  Act  of  Parliament,  and  a 
case  is  on  record,  occurring  in  1722,  when  a  poor  old  woman 
in  her  dotage,  condemned  to  be  burnt  as  a  witch,  actually 
warmed  her  withered  hands  at  the  stake  lighted  for  her  de- 
struction, and  mumbled  out  her  gladness  at  enjoying  the 
unaccustomed  warmth.* 


DECLINE   OF   THE   TORTURE   SYSTEM. 

A  system  of  procedure  which  entailed  results  so  deplorable 
as  those  which  we  have  seen  accompany  it  everywhere,  could 
scarcely  fail  to  arouse  the  opposition  of  thinking  men  who 
were  not  swayed  by  reverence  for  precedent  or  carried 
away  by  popular  impulses.  Accordingly,  an  occasional 
voice  was  raised  in  denunciation  of  the  use  of  torture.  The 
Spaniard,  Juan  Luis  Vives,  one  of  the  profoundest  scholars  of 
the  sixteenth  century,  condemned  it  as  useless  and  inhuman.* 
The  sceptic  of  the  period,  Montaigne,  was  too  cool  and 
clear-headed  not  to  appreciate  the  vicious  principle  on  which 
it  was  based,  and  he  did  not  hesitate  to  stamp  it  with  his 
reprobation.  **  To  tell  the  truth,  it  is  a  means  full  of  un- 
certainty and  danger ;  what  would  we  not  say,  what  would 
we  not  do  to  escape  suffering  so  poignant  ?  whence  it  hap- 
pens that  when  a  judge  tortures  a  prisoner  for  the  purpose  of 
not  putting  an  innocent  man  to  death,  he  puts  him  to  death 

both  innocent  and  tortured Are  you  not  unjust 

when,  to  save  him  from  being  killed,  you  do  worse  than  kill 

ciatu  extinguilur." — See  Hale,  Placit.  Coron.  c.  xliii.  This  relic  of 
motlcrn  lurharism  was  not  alwlishetl  until  1 772,  by  12  Geo.  III.  c.  20.  The 
only  case  of  its  employment  in  America  is  said  to  have  been  that  of  Giles 
Cory,  in  1692,  during  the  witchcraft  epidemic.  Knowing  the  hopelessness 
of  the  trials,  he  refused  to  plead,  and  was  duly  pressed  to  death.  (Cob- 
bett's  State  Trials,  VI.  680.) 

*  Rogers,  op   cit.  p.  301. 

•  His  arguments  arc  quoted  and  controverted  by  Simancas,  HiNhop  of 
Badajos,  in  his  Cathol.  Instilut.  Tit.  LXV.  No.  7,  8. 
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him?''*     In  1624,  the  learned  Johann  Graefe,  in  his  '*  Tri- 
bunal Reformatum/'  argued  forcibly  in  favor  of  its  abolition, 
having  had,  it  is  said,  practical  experience  of  its   horrors 
during  his  persecution  for  Arminianism  by  the  Calvin ists  of 
Holland,  and  his  book  attracted  sufficient  attention  to  be  re- 
peatedly reprinted.*     Friedrich  Keller,  in  1657,  at  the  Uni- 
versity of  Strasbourg,  presented  a  well-reasoned  thesis  urging 
its  disuse,  which  was  reprinted  in   1688,  although   the  title 
which  he  prefixed  to  it  shows  that  he  scarce  dared  to  assume 
the  responsibility  for  its  unpopular  doctrines.'     When  the 
French   Ordonnance  of   1670  was  in  preparation,   various 
magistrates  of  the  highest  character  and  largest  experience 
gave  it  as  their  fixed  opinion  that  torture  was  useless,  that  it 
rarely  succeeded  in  eliciting  the  truth  from  the  accused,  and 
that  it  ought  to  be  abolished.*     Towards  the  close  of  the 
century,  various  writers  took  up  the  question.     The   best 
known  of  these  was  perhaps  Augustin  Nicolas,  who  has  been 
frequently  referred  to  above,  and  who  argued  with  more  zeal 
and  learning  than  skill  against  the  whole  system,  but  espe- 
cially against  it  as  applied  in  cases  of  witchcraft.*     In  1692, 
von  Boden,  in  a  work  alluded  to  in  the  preceding  pages, 

'  E-vsais,  Liv.  II.  chap.  v. — This  passage  is  liule  more  than  n  plagiarism 
on  St.  Augustine,  de  Civ.  Dei  Lib.  XIX.  cap.  vi. — Montaigne  further  il- 
histrates  his  position  ])y  a  story  from  Froissart  (Liv.  I  v.  ch.  Iviii.),  who 
relates  that  an  old  woman  complained  to  Bajazet  that  a  soldier  had  for- 
aged on  her.  The  Turk  summarily  disposed  of  the  soldier's  denial  by 
causing  hij>  stomach  to  be  oi)ened.  He  proved  guiUy — but  what  had  he 
been  found  innocent? 

*  Bayle,  Diet.  Hist.  s.  v.  Grn'ius. — Gei*stlacheri  Comment,  de  Quaest. 
per  Torment.     Francof.  1753,  pp.  25-6. 

3  Frid.  Kelleri  Paradoxon  de  Toi  tura  in  Christ.  Repub.  non  cxercenda. 
Rcimp.  Jena.'  l6S8. 

*  Declaration  du  24  Aoiit,  17S0  (Isambert,  XXVH.  374). 

^  Nicolas  is  careful  to  assert  his  entire  ])elief  in  the  existence  of  sorcery 
and  liis  sincere  desire  for  its  punishment,  and  he  is  indignant  at  the  popular 
feeling  which  stigmatized  those  who  wished  ior  a  reform  in  procedure  as 
"  avocats  des  sorciers." 
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inveighed  against  its  abuses,  while  admitting  its  utility  in 
many  classes  of  crimes.  Bayle,  not  long  after,  in  his  Dic- 
tionary, condemned  it  in  his  usual  indirect  and  suggestive 
manner.*  In  1705,  at  the  University  of  Halle,  Martin  Bern- 
hardi  of  Pomerania,  a  candidate  for  the  doctorate,  in  his 
inaugural  thesis,  argued  with  much  vigor  in  favor  of  abolish- 
ing it,  and  the  dean  of  the  faculty,  Christian  Thomas,  acknow- 
ledged the  validity  of  his  reasoning,  though  expressing  doubts 
as  to  the  practicability  of  a  sudden  reform.  Bernhardi  states 
that  in  his  time  it  was  no  longer  employed  in  Holland,  and 
its  disuse  in  Utrecht  he  attributes  to  a  case  in  which  a  thief 
procured  the  execution,  after  due  torture  and  confession,  of 
a  shoemaker,  against  whom  he  had  brought  a  false  charge  in 
revenge  for  the  refusal  of  a  pair  of  boots.*  His  assertion, 
however,  is  too  general,  for  it  was  not  until  the  formation  of 
the  Republic  of  the  Netherlands,  in  1798,  that  it  was  formally 
abolished.' 

These  efforts  had  little  effect,  but  they  manifest  the  pro- 
gress of  enlightenment,  and  doubtless  paved  the  way  for 
change,  especially  in  the  Prussian  territories.  Yet,  in  1730, 
we  find  the  learned  Baron  Senckenberg  reproducing  Zanger*s 
treatise,  not  as  an  archaeological  curiosity,  but  as  a  practical 
text-book  for  the  guidance  of  lawyers  and  judges.  Mean- 
while the  propriety  of  the  system  continued  to  be  a  subject 

>  Diet.  Histor.  s.  v.  Grnnus, 

2  Bernhardi  Diss.  Inaug.  cap.  il.  W  iv.,  x. — Bernhardi  ventured  on  the 
use  of  ver)'  decided  language  in  denunciation  of  the  system. — "  Injustam, 
iniquam,  fallacem,  insigniuin  maloium  promotricem,  et  denique  omni  divini 
testinionii  specie  dcstitutam  esse  hanc  violentam  torturam  et  proinde  ex 
furis  Christianorum  rejiciendam  intrepide  assero."     (Ibid.  cap.  I.  J  i.) 

•  Meyer,  Institutions  Judiciaires,  IV.  297.  Even  then,  however,  the  in- 
quisitorial process  was  not  abolished,  and  criminal  pmcedure  continued  to 
l)e  secret.  For  the  rack  and  strappado  were  substituted  prolonged  impri- 
sonment and  other  exjK'dients  to  extort  confession  ;  and  in  1803  <lirect  tor- 
ture was  used  in  the  case  of  Hendrik  Jan.sscn,  executed  in  Amsterdam  on 
the  strength  of  a  confession  extracted  from  him  with  the  aid  of  a  bull's 
pizzle. 
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of  discussion  in  the  schools,  with  ample  expenditure  of  learn- 
ing on  both  sides.^     In   1733,  at  Leipzig,  Moritz  August 
Engel  read  a  thesis,  which  called  forth  much  applause,  in 
which  he  undertook  to  defend  the  use  of  torture  against  the 
dictum  of  Christian   Thomas  nearly  thirty  years    before.' 
The  argument  employed  is  based  on  the  theory  of  the  crimi- 
nal jurisprudence  of  the  time,  in  which  the  guilt  of  the  ac- 
cused is  taken  for  granted  and  the  burden  thrown  upon  him 
of  proving  himself  innocent.    Engel  declares  that  in  all  well- 
ordered  states  torture  is  rightfully  employed ;  those  who  are 
innocent  and  are  the  victims  of  suspicious  circumstances  have 
only  themselves  to  blame  for  their  imprudence,  and   must 
make  allowance  for  the  imperfections  of  human  reason  ;  and 
he  airily  disposes  of  the  injustice  of  the  system  by  declaring 
that  the  state  need  not  care  if  an  innocent  man  is  occasionally 
tortured,   for  no  human  ordinance  can  be  expected  to  be 
free  from  occasional  drawbacks.     Another  disputant  on  the 
same  side  meets  the  argument,  that  the  different  sensibilities 
of  individuals  rendered  torture  uncertain,  by  boasting  that 
in  the  Duchy  of  Zerbst  the  executioner  had  invented  an  in- 
strument which  would  wring  a  confession  out  of  the  most 
hardened  and  robust.'     It  was  shortly  after  this,  however, 
that  the  process  of  reform  began  in  earnest.     Frederic  the 
Great  succeeded  to  the  throne  of  Prussia,  May  31,  1740. 
Pew  of  his  projects  of  universal  philanthropy  and  philosophi- 
cal regeneration  of  human  nature  survived  the  hardening  ex- 
periences of  royal  ambition,  but,  while  his  power  was  yet  in 
its  first  bloom,  he  made  haste  to  get  rid  of  this  relic  of  un- 
reasoning cruelty.     It  was  almost  his  earliest  official  act,  for 

'  An  enumeration  of  the  opponents  of  torture  may  be  found  in  Gerst- 
lacher's  Comment,  de  Quiest.  i>er  Tormenta,  pp.  24-30,  and  Werner's 
Dissert,  de  Tortura  Testium,  pp.  28-31. 

*  M.  A.  Engel  de  Tortura  ex  P'oris  Christ,  non  proscril)enda.     Lipsiae, 

1733. 
'  Jo.  Frid.  Werner  Dissert,  de  Tortura  Testium,  Erford.  1724.   Reimpr. 

Lijjsia*,  1742. 
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the  cabinet  order  abolishing  torture  is  dated  June  3d.*  Yet 
even  Frederic  could  not  absolutely  shake  off  the  traditional 
belief  in  its  necessity  when  the  safety  of  the  State  or  of  the 
head  of  the  State  was  concerned.  Treason  and  rebellion 
and  some  other  atrocious  crimes  were  excepted  from  the 
reform ;  and  in  1752,  at  the  instance  of  his  high  chancellor, 
Cocceji-,  by  a  special  rescript,  he  ordered  two  citizens  of 
Oschersleben  to  be  "tortured  on  suspicion  of  robbery.' 
With  singular  inconsistency,  moreover,  torture  in  a  modified 
form  was  long  permitted  in  Prussia,  not  precisely  as  a  means 
of  investigation,  but  as  a  sort  of  punishment  for  obdurate 
prisoners  who  would  not  confess,  and  as  a  means  of  marking 
them  for  subsequent  recognition.'  It  is  evident  that  the  ab- 
rogation of  torture  did  not  carry  with  it  the  removal  of  the 
evils  of  the  inquisitorial  process. 

When  the  royal  philosopher  of  Europe  thus  halted  in  the 
reform,  it  is  not  singular  that  his  example  did  not  put  an  end 
to  the  controversy  as  to  the  abolition  of  torture  elsewhere. 
German  jurisprudence  in  fact  was  not  provided  with  substi- 
tutes, and  legists  trained  in  the  inquisitorial  process  might 
well  hesitate  to  abandon  a  system  with  which  they  were  fa- 
miliar in  order  to  enter  upon  a  region  of  untried  experiment 
for  which  there  was  no  provision  in  the  institutions  or  the 
ancestral  customs  of  the  land.  These  natural  doubts  are 
well  expressed  by  Gerstlacher,  who,  in  1753,  published  a 
temperate  and  argumentative  defence  of  torture.  He  enu- 
merates the  substitutes  which  had  been  proposed  by  his  op- 
ponents, and  if  he  does  them  no  injustice,  the  judges  of  the 
day  might  naturally  feel  indisposed  to  experiments  so  crude 
and  illogical.  It  seems  that  the  alternatives  offered  for  the 
decision  of  cases  in  which  the  accused  could  not  be  convicted 
by  external  evidence  reduced  themselves  to  four— to  dismiss 

*  Carlylc,  I  list.  Friedrich  II.  Book  XI.  ch.  i. 

*  I  timl  this  statcmcMit  in  an  account  by  G.  V.  Gttnther  (Lipsia;,  183S) 
of  the  al)uIition  of  torture  in  Saxony. 

*  Ciiinthcr,  op.  cit. 
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him  without  a  sentence  either  of  acquittal  or  conviction,  to 
make  him  take  an  oath  of  purgation,  to  give  him  an  extra- 
ordinary (that  is  to  say,  a  less)  penalty  than  that  provided 
for  the  crime,  and,  lastly,  to  imprison  him  or  send  him  to 
the  galleys  or  other  hard  labor,  proportioned  to  the  degree 
of  the  evidence  against  him,  until  he  should  confess.* 

In  Saxony,  as  early  as  1714,  an  Electoral  Rescript  had  re- 
stricted jurisdiction  over  torture  to  the  magistrates  of  Leipzig, 
to  whom  all  proceedings  in  criminal  prosecutions  had  to  be 
submitted  for  examination  before  they  could  confirm  the  de- 
cision of  the  local  tribunals  to  employ  it.*  This  must  have 
greatly  reduced  the  amount  of  wrong  and  suffering  caused 
by  the  system,  and  thus  modified  it  continued  to  exist  until, 
in  the  remodelling  of  the  Saxon  criminal  law,  between  1770 
and  1783,  the  whole  apparatus  of  torture  was  swept  away. 
In  Switzerland  and  Austria  it  shared  a  like  fate  about  the 
same  time.  In  Russia,  the  Empress  Catherine,  in  1762,  re- 
moved it  from  the  jurisdiction  of  the  inferior  courts,  where 
it  had  been  greatly  abused;  in  1767,  by  a  secret  order,  it 
was  restricted  to  cases  in  which  the  confession  of  the  accused 
proved  actually  indispensable,  and  even  in  these  it  was  only 
permitted  under  the  special  command  of  governors  of  pro- 
vinces.' In  the  singularly  enlightened  instructions  which  she 
drew  up  for  the  framing  of  a  new  code  in  1767,  the  use  of  tor- 
ture was  earnestly  argued  against  in  a  manner  which  betrays 
the  influence  of  Beccaria.^  Under  these  auspices  it  soon  be- 
came almost  obsolete,  and  it  was  finally  abolished  in  i8oi. 
Yet,  in  some  of  the  states  of  central  Europe,  the  progress  of 

'  Gcrstlachcri  Comment,  dc  Qiia^t.  per  Tormenta,  Francofurti  1753, 
p.  56. 

*  (ioetzii  Dissert,  dc  Tortura,  Lipsia;  1742,  p.  24. 

3  Du  Doys,  Droit  Criminel  dcs  Pcuplcs  Modernes,  I.  620. 

*  In>truclions  addressees  i>ar  sa  M.ijestfi  rim|)^ratrice  de  toutes  les  Rus- 
sies  ^  la  Commission  {ilablie  pour  travailler  ii  I'ex^cution  du  projet  d'un 
Nouveau  Code  de  Lois  Art.  X.  J^  S2-87.  (Pclersbourg  1 769.) — Sec  also 
Grand  Instructions  of  Catherine  XL,  London  1769,  pp.  113-8. 
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inlightcnmem  was  wonderfully  slow.     Toriure  continued  to 
^disgrace  the  jiirisprudence  of  Wirtemberg  and  Bavaria  until 
1806  and  1807.     Though  the  wars  of  Napoleon  abolished  it 
ittemporarily  in  other  stales,  on  his  fall  in  1814  it  was  aciually 
restored.     In   1819.  however,  George  IV.  consented,  at  the 
request  of  his  subjects,  to  dispense  with  it  in  H.inovcr ;  while 
Baden  it  continued  to  exist  until  1831.     Yet  legists  who 
hid   been  trained   in  the  old  school  could  nut  admit  the 
loundness  of  modern  ideas,  and  in  the  greater  part  of  tjcr- 
inany  the  theories  which  resulted  in  the  use  uf  torture  con- 
tinued to  prevail.     The  secret  inquisitorial  process  was  re- 
tained and  the  principle  that  the  confession  of  the  accused 
reipiisite  to  his  condemnation.     Torture  of  some  kind  Is 
necessary  to  render  the  practical  application  of  this  system 
and  accordingly  though  the  rack  and  strappado 
'ere  abolished  their  place   was  taken  by  other  modes,  in 
leality  not  less  cruel.     When  appearanres  were  against  the 
prisoner,  he  was  confined  for  an  indefinite  period  and  sub- 
jected to  all  the  hard  usage  to  be  expected  from  officials  pro- 
voked by  his  criminal  obstinacy.     He  was  brought  up  rc- 
iipealedly  before  his  judge  and  exposed  to  the  most  searching 
~  iterrogatorics  and  terrified  with  threats.     Legists,  unwilling 
abandon  the  powerful  wea|>on  which  had  placed  every 
icuscd  person  at  their  mercy,  imagined  a  new  expedient  for 
revival.     It  was  held  that  every  criminal  owed  to  society 
full  and  free  confession.     His  refusal  to  do  this  was  a 
ime,  so  that  if  his  answers  were  unsatisfactory  to  the  judge, 
latter  could  punish  him  on  (he  spot  for  contumacy.     As 
lis  punishment  was  usually  administered  with  the  scourge, 
it  will  be  seen  that  the  abolition  of  torture  was  illusory,  and 
that  the  worst  abuses  to  which  it  gave  rise  have  been  care- 
fully retained.'     Indeed,  if  we  are  to  accept  literally  some 
iiteta  of  M.  A,  Eubulc-Evana  in  the  London  "Times"  of 


*  Jardine,  Um  of  Torlart  in  EnglinJ,  p.  3.—Meja,  InMitutiaiu  Jmli- 
w,  T.  I.  p.  xlvl.— T.  II.  \>.3t>3. 
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1872,  the  Untersuchungschaft  ox  Inquisitorial  process  as  em- 
ployed in  Prussia  to  the  present  day  lacks  little  of  the  worst 
abuses  recorded  by  Sprenger  and  Bodin.  The  accused 
while  under  detention  is  subjected  to  both  physical  and 
moral  torture,  and  is  carefully  watched  by  spies.  In  the 
prison  of  Bruchsal  there  is  a  machine  to  which  the  prisoner 
is  attached  by  leather  thongs  passed  around  head,  trunk,  and 
limbs,  and  drawn  so  tight  that  the  arrested  circulation  forces 
the  blood  from  mouth  and  ears  ;  or  he  is  confined,  perhaps 
for  a  week  at  a  time,  in  a  small  cell  of  which  floor  and  sides 
are  covered  with  sharp  wooden  wedges,  rivalling  the  frag- 
ments of  potsherds  which  Prudentius  considered  the  crown- 
ing effort  of  devilish  ingenuity  for  the  torture  of  Christian 
martyrs. 

Spain,  as  may  readily  be  imagined,  was  in  no  haste  to  re- 
form the  ancient  system  of  procedure.  As  late  as  1796,  in 
the  Vice-royalty  of  New  Granada,  when  the  spread  of  the 
ideas  of  the  French  Revolution  began  to  infect  society,  some 
pasquinades  appeared  in  Santafo  displeasing  to  the  govern- 
ment. Though  the  Viceroy  Ezpeleta  was  regarded  as  a 
singularly  enlightened  man,  he  had  a  number  of  persons 
arrested  on  suspicion,  one  of  whom  was  put  to  the  torture  to 
discover  the  author  of  the  obnoxious  epigrams.  It  is  satis- 
factory to  know  that  although  several  of  the  accused  were 
convicted  and  sent  to  Spain  to  serve  out  long  terms  of  pun- 
ishment, on  their  arrival  at  Madrid  they  were  all  discharged 
and  compensated.*  Yet  the  use  of  torture  was  not  legally 
abolished  in  Spain  until  181 2.* 

Even  France  had  maintained  a  conservatism  which  may 
seem  surprising  in  that  centre  of  the  philosophic  speculation 
of  the  eighteenth  century.  Her  leading  writers  had  not 
hesitated  to  condemn  it.  In  the  '*  Esprit  des  Lois,"  pub- 
lished in  1748,  Montesquieu  stamped  his  reprobation  on  the 

'  Groot,  Hist.  Kclcs.  y  Civil  do  Nueva  Granada  II.  79-80. 
'  Du  IJois,  Droit  Crimincl  do  rr>paj^ne,  ji.  720. 
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syslem  with  a  quiet  significance  wliich  sliowed  Ihai  lie  had 
[  4D  his  side  all  tlie  great  tliinkcrs  of  ibe  age,  aud  tliat  he  felt 
nrgument  lo  be  mere  surplusage.'  Voltaire  di<l  not  allow  Its 
Fabsurtlities  and  incongruities  to  escape.  In  1765  he  endeav- 
ored to  aronse  public  opinion  on  the  case  of  the  Chevalier 
de  la  Barre,  a  youthful  officer  only  twenty  years  of  age,  who 
was  tortured  and  executed  on  an  accusation  of  having  recited 
a  song  insulting  to  Mary  Maj^dalen  and  of  having  mutilated 
with  his  sword  a  wooden  crucifix  on  the  bridge  of  Abbeville' 
He  was  more  successful  in  attracting  the  ailention  of  all 
Europe  lo  the  celebrated  affaire  Calas  which,  in  1761,  had 
furnished  a  nolable  example  of  the  useless  cruelty  of  the 
syslem.  In  thai  year,  at  midnight  of  Oct.  ijlh,  at  Toulouse, 
the  body  of  MArc-Anloine  Calas  was  found  strangleil  in  the 
back  shop  of  his  father.  The  family  were  Prolestaiils  and 
the  murdered  man  had  given  signs  of  conversion  lo  Catholi- 
cism, in  imiiation  of  his  younger  brother.  A  minute  investi* 
gation  left  scarcely  a  doubt  that  the  murder  had  been  com- 
mitted by  the  father,  from  religions  motives,  ami  he  was 
condemned  lo  death.  He  appealed  to  ihe  Parlemcnt  of 
^Toulouse,  which  after  a  patient  hearing  scnienccd  him  to  the 
^heel,  and  to  the  question  orHinnire  el  exlraaniinaire,  to  ex- 
t  a  confession.  He  underwent  the  extremity  of  torture 
UiH  the  hideous  punishment  of  being  broken  alive  without 
Mifj'ing  from  his  protesiations  of  innocence.  Though  both 
riah  apjwar  to  have  been  conducted  with  rigorous  impar- 
VtUlity,  the  Protestantism  of  Buropc  saw  in  the  afTair  the 
evidence  of  religious  persecution,  and  a  fearful  outcry  was 
jftised.     Voltaire,  ever  on  the  watch  for  means  to  promote 


I  T«m  d'babilEs  ^ta  el  laiil  de  bcnui  i^nio  ont  Ccrii  contre  cede  pra- 
le  que  j«  n'uH!  parlctsprfn  eux.  J'al](il«  dirt  qu'olle  (lourTvit  oinvciiir 
a  \t3  foUTCTncnieDU  clopotiquai  nil  tout  qui  inspire  U  crsinte  cnlre 
u  iluii  let  imoili  <l<i  gouvenicincnt :  j'alliHi  ilirv  iiue  Im  otclato,  chci 

t  (Jrea  el  cbei  la  Ronuuiu MaUJ'culeadk  U  roU  dc  U  luture  qui 

wi.— I.iv.  VI.  ch,  ivli. 

\,  NnnliUi  AncicnacK,  Ticca  Jiuiicuivcip.  413, 
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toleration  and  freedom  of  thought,  seized  hold  of  it  with 
tireless  energy,  and  created  so  strong  an  agitation  on  the  sub- 
ject that  in  1 764  the  supreme  tribunal  at  Paris  reversed  the 
sentence,  discharged  the  other  members  of  the  family,  who 
had  been  subjected  to  various  punishments,  and  rehabilitated 
the  memory  of  Calas.*     When  Louis  XVI.  at  the  opening  of 
his  reign,  proposed  to  introduce  many  long-needed  reforms, 
Voltaire  took  advantage  of  the  occasion  to  address  to  hina 
in  1777  an  earnest  request  to  include  among  them  the  disuse 
of  torture ;'  yet  it  was  not  until  1 780  that  the  question  pr^para- 
toire  was  abolished  by  a  royal  edict  which,  in  a  few  weighty 
lines,  indicated  that  only  the  reverence  for  traditional  usage 
had  preserved  it  so  long.'    This  edict,  however,  was  not 
strictly  obeyed,  and  cases  of  the  use  of  torture  still  occasion- 
ally occurred,  as  that  of  Marie  Tison  at  Rouen,  in   1788, 
accused  of  the  murder  of  her  husband,  when  thumb-screws 
were  applied  to  both  thumbs  and  at  the  same  time  she  was 
hoisted  in  the  strappado,  in  which  she  was  allowed  to  hang 
for  an  hour  after  the  executioner  had  reported  that  both 
shoulders  were  out  of  joint,  all  of  which  was  insufficient  to 
extract   a  confession.*    There  evidently  was  occasion    for 
another  ordonnance  which   in  that  same  year,  1788,  was 
promulgated  in  order  to  insure  the  observance  of  the  pre- 
vious one.*    In  fact,  when  the  States-General  was  convened 
in  1789,  the  cahier  des  dol^ances  of  Valenciennes  contained 
a  prayer  for  the  abolition  of  torture,  showing  that  it  had  not 

*  Mary  I^ifon,  Histoire  du  Midi  de  la  France,  T.  IV.  pp.  325—355. 

The  theon-  of  the  defence  was  that  the  murdered  man  had  committed 
suicide;  but  this  is  incompatible  wiih  the  testimony,  much  of  which  is 
given  at  length  by  Mary  Lafon,  a  writer  who  cannot  be  accused  of  any 
leanings  against  Protestantism. 

*  ChC'ruel.  Diet.  Hist,  des  Institutions  de  la  France.     P.  II.  p.  1220. 
'  Declaration  du  24  Aofit  17S0  (^Isambert,  XXVII.  373). 

*  Desmaze,  Pcnalit<?s  Anciennes,  pp.  176-77. 

*  Declaration  du  3  Mai  17S8,  art.  8.     •*  Notre  declaration  du  24  Aoiit 
sera  exi^cut^e"  (Isambert,  XXIX,  532). 
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as  yet  been  discontimted  there'  The  ijutslion  il^finUtve  or 
ftialahU,  by  which  the  prisoner  after  condemnation  was 
again  tortured  to  discover  his  accomplices,  still  remained 
until  1788,  when  it,  too,  was  abolished,  at  least  teni[)cirarily. 
Il  was  pronoimccd  uncertain,  cruel  to  the  convict  and  per- 
plexing to  ihe  judge,  and,  above  all,  dangerous  to  the  inno- 
cent whom  the  prisoner  might  name  in  the  extremity  of  his 
agony  to  procure  its  cessation,  and  whom  he  would  persist 
in  accusing  to  preserve  himself  from  its  repetition.  Yet, 
with  strange  inconsistency,  the  abolition  of  this  cruel  wrong 
was  only  provisional,  and  its  restoration  was  threatened  in  a 
few  years,  if  the  tribunals  should  deem  it  necessary.'  When 
those  few  short  years  came  around  they  dawned  on  a  new 
France,  from  which  the  old  systems  had  been  swept  away  as 
by  the  besom  of  destruction ;  and  torture  as  an  element  of 
criminal  jurisprudence  was  a  thing  of  the  (wsi.  By  the  de- 
cree of  October  jih,  1 789,  it  was  abolished  forever. 

In  Italy,  Beccaria,  in  171)4,  'oolt  occasion  to  devote  a  few 
pages  of  his  treatise  on  crimes  and  punishments  to  the  sub- 
ject of  torture,  and  its  illogical  cruelly  could  not  well  be 
exposed  with  more  terseness  and  force.'    Il  was  probably 

'  LouIm,  SorccllErie  et  Jusilce  Oiniiiiclle  1  Valenciciiocs,  p.  96. 

•  lumbcrl,  XXIX.  529,— It  is  noicwonhj',  u  a  sign  of  ihc  lempcr  of 
the  limes,  on  ibe  eve  oX  the  lut  cnnvocation  lA  the  .■4ii(ables,  ihat  ihls  cdid, 
which  iniTixluccil  various  nmelioratloiu  in  Liiminal  procdure,  unil  proniisvil 
a  more  thorough  reform,  invites  fiom  the  community  U  lnq-e  suggcUions 
on  ibe  subject,  in  ar>ler  thai  the  reform  may  enilwi)]'  the  icmiIci  of  pulilic 
oi»niun — "  Nous  dlirerons  ainsi  an  rang  dcs  loit  )es  t^uiltois  dc  I'opinian 
pnlilique."     Thb  wai  pure  dcmncrslic  rcpuMicanism  in  nn  inegulur  form. 

Tbt  C'lict  also  in<Jical(f  an  iTilentiun  to  mnuve  anolhrr  of  the  UIiXb  a 
ihi  ctiminal  |ni>ce<1ute  of  the  ■t'e,  ill  a  las"'  pmniiic  10  allow  the  priw 
ihc  privilqp  of  countel. 

■  Iki  UelittI  e  (Idle  Pcne  \  xii.— Tlic  funtlomenlal  error  b  tlie 
lent  Kjxtem  of  ciiininal  proceiiute  wa»  well  r»|n>wJ  in  Bcccana'*  1 
ihM  a  nialhciiiallclan  would  \x  bellcr  than  a  Icg'.sl  for  the  toluiion  of  \ 
cucntial  pmUem  in  ctiminoJ  trial) — "  Usia  U  furu  del  muicoU  c 
illiillit  [ielle  (ilHe  dl  un  innocenic,  trovore  il  giado  di  doloT«  che  to  fi| 
confcw»r  ic"  «li  u"  iJiilo  ilcliU"." 
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due  to  the  movement  excited  by  this  work  that  in  1786  tor- 
ture was  formally  abolished  in  Tuscany.  Yet  Italy,  which 
was  the  first  to  revive  its  use  in  the  Middle  Ages,  was  not 
disposed  wholly  to  abandon  it.  Unless  we  may  disbelieve 
all  that  is  told  of  the  means  adopted  to  preserve  legitimacy 
against  revolution  during  the  interval  between  Napoleon  and 
Garibaldi,  the  dungeons  of  Naples  and  Palermo  served  as  a 
refuge  for  this  relic  of  brutal  and  unreasoning  force. 

Yet  so  long  as  human  nature  retains  its  imperfections  the 
baffled  impatience  of  the  strong  will  be  apt  to  wreak  its  ven- 
geance on  the  weak  and  defenceless.  As  recently  as  1867,  in 
Texas,  the  Jefferson  "Times'*  records  a  case  in  which,  under 
the  auspices  of  the  military  authorities,  torture  was  applied  to 
two  negroes  suspected  of  purloining  a  considerable  amount 
of  money  which  had  been  lost  by  a  revenue  collector.  More 
recently  still,  in  September  1868,  the  London  journals  report 
fearful  barbarities  perpetrated  by  the  Postmaster-General  of 
Roumania  to  trace  the  authors  of  a  mail  robbery.  A  woman 
was  hung  to  a  beam  with  hot  eggs  under  the  armpits ;  others 
were  burned  with  grease  and  petroleum,  while  others  again 
were  tied  by  the  hair  to  horses*  tails  and  dragged  through 
thorn  bushes.  It  must  be  added  that  the  offending  officials 
were  promptly  dismissed  and  committed  for  trial.  The 
most  recent  case,  however,  is  one  which  has  lately  been  the 
subject  of  legislative  discussion  in  Switzerland,  where  it 
appears  that  in  the  Canton  of  Zug,  under  order  of  court,  a 
man  suspected  of  theft  was  put  on  bread  and  water  from 
Oct.  26th  to  Nov.  loth,  1869,  to  extort  confession,  and 
when  this  failed  he  was  subjected  to  thumb-screws  and 
beaten  with  rods. 

In  casting  a  retrospective  glance  over  this  long  history  of 
cruelty  and  injustice,  it  is  curious  to  observe  that  Christian 
communities,  where  the  truths  of  the  Gospel  were  received 
with  unquestioning  veneration,  systematized  the  administra- 
tion of  torture  with  a  cold-blooded  ferocity  unknown  to  the 
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I  of  the  heaihen  nations  whence  they  derived  it. 
fill  Testriclions  nnd  sarcguards,  willi  which  the 
jurisprudence  sought  lo  proiecl  the  interests  of  the 
;cuscd,  contrast  strangely  wiih  the  reckless  disregard  of 
every  |irinciple  of  justice  which  sullies  the  criminal  procc- 
dure  of  Euroiie  from  the  ihirlecnth  to  the  nineteenth  cen- 
tury. From  this  no  race  or  religion  has  been  exempt.  What 
the  Calvinist  suffered  in  Flanders,  he  inflicted  in  Holland  ; 
what  the  Catholic  enforced  in  Italy,  he  endured  in  England; 
nor  did  either  of  them  deem  that  he  wa.<!  forfeiting  hts  share 
in  the  Divine  Evangel  of  peace  on  earth  and  goodwill  to 
taen. 

The  mysteries  of  the  human  conscience  and  of  human 
motives  are  well  nigh  inscrutable,  and  it  may  seem  shocking 
to  assert  ihai  these  centuries  of  unmitigated  wrong  are  indi- 
rectly traceable  to  that  religion  of  which  the  second  great 
commandment  was  that  m:in  should  love  his  neighbor  as 
himself.  Yet  so  it  was.  The  first  commandment,  to  love 
God  with  all  our  heart,  when  perverted  by  siiiier^tition,  gave 
R  strange  direction  lo  the  teachings  of  Christ.  For  ages, 
the  assumptions  of  an  infallible  church  had  led  men  to  l>clieve 
that  the  interpreter  was  su|H;rioT  to  Sciipture.  Every  ex- 
pounder of  the  holy  text  felt  in  his  inmost  heart  th.ii  he 
alone,  with  his  fellows,  worshipped  Cod  as  God  desired  to 
be  worshipped,  and  th.ii  every  ritual  but  his  own  was  an 
insult  to  the  Divine  nature.  Outside  of  hi&  own  communion 
there  was  no  escape  from  eternal  perdition,  and  the  fervor 
of  religiou*  conviction  thus  made  persecution  a  duty  to  God 
and  man.  This  led  the  ImpiUition,  as  we  have  seen,  to 
perfect  a  system  of  which  the  ini(]ui[y  was  complete.  Thus 
commended,  that  system  became  pan  and  parcel  of  secuUr 
law,  and  when  the  Reformation  arose  the  halin^  of  ihunytu 
which  ages  had  consulidjtcd  were  uiiivcncil  ' 
Kcfurmera  who  shook  off  the  yoke  of  Komc 
had  attained  power,  had  as  little  scruple  as  l 
rendering  obligatory  their  intcrpT«tBtion  ol 


524  TORTURE. 

in  applying  to  secular  as  well  as  to  religious  affairs  the  cruel 
maxims  in  which  they  had  been  educated. 

Yet,  in  the  general  enlightenment  which  caused  and  ac- 
companied the  Reformation,  there  passed  away  gradually 
the  passions  which  had  created  the  rigid  institutions  of  the 
Middle  Ages.     Those  institutions  had  fulfilled  their  mission, 
and  the  savage  tribes  that  had  broken  down  the  worn-out 
civilization  of  Rome  were  at  last  becoming  fitted  for  a  higher 
civilization  than  the  world  had  yet  seen,  wherein  the  pre- 
cepts of  the  Gospel  might  at  length  find  practical  expression 
and  realization.     For  the  first  time  in  the  history  of  man  the 
universal  love  and  charity  which  lie  at  the  foundation  of 
Christianity  are  recognized  as  the  elements  on  which  human 
society  should  be  based.     Weak  and  erring  as  we  are,  and 
still  far  distant  from   the  ideal  of  the  Saviour,  yet  are  we 
approaching  it,  even  if  our  steps  are  painful  and  hesitating. 
In  the  slow  evolution  of  the  centuries,  it  is  only  by  comparing 
distant  periods  that  we  can  mark  our  progress ;  but  progress 
nevertheless  exists,  and  future  generations,  perhaps,  may  be 
able  to  emancipate  themselves  wholly  from  the  cruel  and 
arbitrary  domination  of  superstition  and  force. 
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deal,                                                          275 
Alby.  e^mncil    of,   in    1254,    refuse* 

ct>uuHel  to  accused.  42Sn. 

Alcalii   (Ordenamiento  d«),  on    the 

duel.  IS9 

Alexander    II.   prohibits    Encharist 

ordeal,  S(>9 

coademns  the  ordeal,  .3.^.5 

Alexander  111.  prohibits  duel  to  ec- 

cle-lanticii,  141 

condemn*  the  ordeal,  35.'>,  362 

on  ordeals  for  eccle<iasties,  .H.53 

on  extortion  in  ordeals,  .361 

hi*  deceit,  49.5n. 

Alexander  II.  of  Scotland  restricts 

the  ordeal.  364 

Alexander  of  Conataatlnople,  ."€10 

Alexander  the  alave  "••«  «"' 
A^exto  MlkkaliAvM 
AlUMao  I.  iBtr- 
Alfaaao  VL  % 
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Alfonno  X.  rejects  negative  proofs,  68, 366 

favorH  the  oath, 

restricts  the  diiol, 

legislatioD  on  toiturehy, 
AlfouMo  XI.,  leglfllation  on  duel, 

the  Ordenamierito  di  Alcal&, 

on  inqui^itorial  procer'S, 
AH  Ibrahim  Khun  on  the  ordeal, 

on  hot-water  ordeal, 

on  hot-iron  ordeal, 
Alipraniltis  of  Milan  on  perjury, 
AUtwl^  or  foreigner  in  Welsh  law, 
AloeM,  use  of,  iu  the  corsund. 


AltarH,  ouths  taken  on. 


22n. 

18S 

403 

189 

407 

410 

235n. 

249 

2V> 

60 

36 

301 

27 


h( 


Alternative  numbortiofconipurfratorfl,  40 
Althing^  or  Icelandic  aHMonibly,  17 

AmbaHsadors,    champions    required 

by,  120 

America,  compurgation  in,  HO 

legal  duel  in,  216 

bier-rightiu  1824,  344 

peiuc  forte  et  dure  in,  filln. 

torture  in,  l.*)!,  «322 

AmieuM,  bailli  of.  rsso  of,  71 

restriction  of  duel  in,  178 

nobles  of,  demand  the  dnel,  2iK) 

charter  of  1106,  178 

of  13n.  436 

AmHterdam,  case  of  'orture  in,  484 

Amula  of  MiMJena,  caoe  uf,  238 

Aiidr- d«*  Trahent,  case  of.  3i.1 

Andres,  Monastery  of,  its  foundation,  279 

Andrew,  St.   lance  of,  270 

Angli  and  Werinl,  laws  of — 

Judicial  dnel  among,  105 

limit  of  duel,  134 

kiiisinen  hs  champions,  l.*)!) 

iron  ordesl,  25tt 

torture  n'.»t  used  by,  393 

Anglican  church,  corapargation  in,        86 
Anglo-Siixitn  Laws — 

right  of  private  vengeance,  17 

purwaturial  o^thn,  23 

multiple  oaths,  27 

kiuHuit>n  as  coil  juratory,  36 

frangf^tt  jusjurandvin^  43 

hol«H'tii»u  of  compurgat  irs,  44,  45 

Jurainentum  suporniortunm,  52 

forriiiila  of  coin]iurga'orial  oath,      53 
ci'tijurutorn  ontswoiu,  60 

compurgation  d^'iiied  to  the  iufa 

inoiis. 
RccuHiitorial  coujnrators, 
judicial  duel  noi  u^cd, 
lol-waior  ordeal, 
single  and  triple  ordeal, 
rod-hot  Iron  ordfsl, 
ordoaN  fi»r  tiio  dead, 
ordoals  in  wiich-lriaU, 
ci»ld  water  ordeal, 
tho  rormifled. 
ordeal  of  Kucharist, 
ordeal  of  lot. 
condition'^  of  ordoal  iu. 


340 

SS 

105,  342 «. 

24  S 

2.VI 

2.'>3.  2.*(5 

2'»Sn. 

287»i. 

2S3 

:k)7 
312 
.^34,  .336,  337 


ord*'ul   in  default  of  compurga- 
tion, 338 
compounding  f<>r  ordeals,  347 
prt»Kecutor  to  be  present  at  ordeal,  3">4 
Anglo-Saxons  and  Welsh,  ordeal  be- 
tween 212 


Anselm  and  the  theft  of  Laon,  13W,  285, 416 
Ant^'-Jurani^.ntum,  SS 

Antioche,  Assises  d'— 

Judicial  dnel,  131 

minimum  limit  of,  135 

penalties  of  defeated  eombatanto,  IAS 
of  defeated  champion,  163 

witnesses  as  champions,  162 

Antoninus  Pius,  his  laws  as  to  tor- 
ture, 383,  ^S7 
Antony,  his  challenge  of  Angastns,  95 
Antrustions,  hut- water  ordeal  fur,  S.'H 
Apparf.im^  t^x^  l.St 
Apillonius  of  Tyana,  story  of,  S&9 
Appeal  of  death,                                       21*2 

sustained  by  Parliament  in  1774,  214 

in  America,  216 

Appeals  from  J  udgroent  by  battle,        113 

from  seignorial  courts,  414 

from  order  to  tortnre,  in  Spain,      400 

in  France,  453 

modes  of  eluding,  474,  479 

Appellant,  his  right  to  demand  duel,  128 

penal  ies  for  defeat,  1.50 

for  default,  206 

choice  of  weapons  granted  to,        157 

n«e  of  champion  by,  130,  170, 173 

his  relation  to  ordeal,  S34,  338 

Approver,  combat}  of,  213 

Aqua  frigida  jndiHnviy  279 

Aquitnine,  resistance  to  tortnre  in,  440 
Ara  Maxima,  used  for  oaths,  25 

Arabs,  ordeal  among,  231 

Aragon,  minimum  limit  of  value  in 

duel,  135 

ditforence  of  religion  a  bar  to 
duel,  138 

ordeal  prohibited^  366 

Arcadius  and   Honorius  on  exemp- 
tions from  torture,  380 
Ardennes,  orde<il  ot  staff  in,  343 
d'Argenton,   Seigneur,  subjected    to 

torture,  440 

d'Argontrv's  B..  on  bier-right,  321 

on  tortu'e  process,  454n. 

Ariaii  priest  defeated  by  ordeal,  244 

her-'sy  disproved  by  miracle,  331 

Ari»«toglton,  torture  of,  374 

Aristophanes,    enumeration    of   tor- 
tures by,  375 
Ariu",  liis  luirsculous  death,                 3:10 
d'Armaguac,  Charles,  challenge  of,     206 
d'Aimaguac  and  Folx,  duel  between, 

195,  198 
Arms  of  witnv>st«es  blessed  on    the 

altar.  111 

choice  of,  iu  duel,  1.^ 

Arnkell,  the  (lodi,  do 

Ariioul  of  Flanders,  offers  iron  or> 

deal.  2.'^ 

Arnoul,  St.,  his  rollc  tested  by  Are.  278 
Arnustus.  miraculous  puni(»hmentof,  302 
Arques,  laws  of.  iu  12  >1,  13 

restriction  on  duel,  179 

Arran,  Karl  of,  challenires  Bothwell,  211 
Arras,  miraculous  tire  ordeal  in,  276 

Ar*euic,  u^t-d  iu  i)rloals,  328 

Aryans,  social  organization  of,  13 

customs  respecting  oaths,  24 

the  duel  a  custom  of,  99 
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Bitter  water  ordeal  of,  228 

Blaataud,  Harold,  convicted  by  or- 

deil,  260 

Bleodinfi^  of  murdered  corpse,  31>') 

Blind,  question  an  to  their  torture,  472 
Blois.  asHemblj  of  Notables  at.  402 

Blondci,    (>eoffrey,    a    professional 

champion,  174 

Bobenzan.  Dr.,  torture  of,  4(j.) 

Boccaccio  s  ntory  of  the  corsnacd,         3  )1 

Boden,  II.  v.,  ou  torture,  46441. 

Bodin,  Jean,  ou  cold  water  ordeal,      288 

approves  of  bior-right.  321 

on  punishment  for  suspirion.         4.^9 

recommends     deceit    in    witch- 

triuls,  495 

Boguet  on  usclessness  of  tortnro  for 

witches,  493.  494 

couilcmnH  deceit  in  witch-trials,  49.*> 
Bohemia,  judicial  duel  in,  108 

oi deal  in,  240 

uAe  of  iron  bands  for  parricide,     329 
condii  ions  of  ordeal,  337 

ordeal  in  cartes  of  consanguineous 

marriages,  356 

early  use  of  tortare,  41.5 

Boiling  water  ordeal,  244 

in  Mazdcisra,  2:i2 

an  aristocratic  procens,     284 

Bologna,  regulations  of  torture  in, 

471,  476 
Boniface,  St.,  shrinks  from  canning 

perjury,     .  o8 

Buuliacft  of  Russia,  fire  ordeal  of,  272 
Bonn,  chapter  of,  miracle  in  favorof,  326 
BookN  teNtod  by  flie  ordeal,  275 

Boot,  torture  of  the,  A09n. 

Boots,  greased,  witches  detected  by,  46S 
Bordeau.x.  vuluation  of  oaths  in,  90 

duel  between  Charles  of  Anjou 

and  Pedro  I.  97 

torture  not  used  in,  440 

Borneo,  ordeals  iu.  224 

Bomt.  an  -Afiican  ordeal,  22:} 

Both  well,  challouges  t>f,  211 

Bourires,  cano  of  loriuro  in,  433 

Boyviu  du  Villars,  case  related  by,  477 
Bractt>u  ou  compurgation,  6.'),  78 

Brahm  (F.  M.)  ou  cold  water  ordeal,  292 
lirahmans  indl»iieusable  to  ordeal, 

2Jd,  24J5 

ordeal  of  balance  for.  2:^.> 

of  Travancore,  ordeals  used  by,     2i)0 

Brant,  N.,  on  cold  water  ordeal,  292 

Bread,  ordeal  of,  299 

Brehou  Law — ^ce  Ireland. 

Hriiicry  of  Heaven,  127 

Bribes  forbidden  iu  ordeal,  :tt4 

to  priests  Iu  ordeal,  361 

Brido*cll,  torture  used  in,  5iK) 

Britatinv,  accuiaiorial  coujurators,      91 

duel  Irgal  till  IJJD,  204 

bler-righi  in.  321 

charier  of  l.Jl.),  4S«> 

reslriction.H  on  torturft  in,  446 

re'.pon-iibility  of  judges,  4.J4 

British  etforts  to  abrogate  ordeals  iu 

India,  249 

Brothers,  duel  between,  129,  191 

Brachsal,  torture  now  used  at,  518 

Bruges,  duel  forbidden  iu,  180 


Bruges — 

option  of  ordeal, 
ordeal  obligatory  in  second  accu- 
sations, MQ 
curious  witch-trial  at,  493 

Brunhllda,  use  of  torture  by,  396 

Brzetislas,  ordeal  in  laws  of,  840 

Buda,  council  of,  in  1279,  prohibits 
ordeal,  386 

Buddha's  tooth-relic,  277 

Buddhi!«m,  tendencies  of,  220 

ordeal  in,  2:» 

Bulgaria,  duel  dtill  legal  in,  210 

use  of  torture,  419 

Bullet  ou  storv  of  Dog  of  Montargis,   203 

B orchard  of  Chartres,  case  of,  3.)6 

Burchard*s  Diary  on  Savonarola,        274 

Burgmeister,  P.,  on  ordeals, 

26511.,  290».,  292 

Burgundians,  Laws  of  the — 

kiuomen  as  compurgators,  47 

judicial  duel,  103,110 

duel  used  to  suppress  perjary,       109 
u«e  of  champions,  159 

limitation  on  witnesses,  241 

torture  of  slaves,  393 

Burgundy,   nobles  of,    demand   the 

duel,  200 

duel  abolished  in,  204 

use  of  torture  in,  436 

Burial  alive,  women  punished  by,  444it. 

Burke,  opposes  abrogation  of  appeal 
of  death,  21ft 

Burlamacchi's  account  of  Savonaro- 
la's ordeal,  274 

Burnt  ^Njal,  Saga  of,  17 


CACABUS,  244 

Cwsarius  of  Konigswinter,  326 

Cngots,  40 

Cain  and  Abel,  their  duel,  99 

('alas,  ca>o  of,  619 

Calchuth,  council  of,  condemns  tho 

ordeal  of  lot,  312 

CfilUarifi,  244 

Calendrino,  story  of,  301 

Calii.'ula,  his  enjoyment  of  tortare,      377 
Calixtus  II.  authorizes  the  ordeal, 

356,  .158 
Carabray,  torture  of  heretics  of,  261 

Campettt  and  the  divining  rod,  370n. 

194 
380 
385 
470 
30 


Cappadociaos  hardened  to  tortare, 
I'aracalla,  torture  orJered  by, 

on  evidence  of  slaves, 
Caraifa,  Caril.,  ca-^e  of, 
Cardigan,  miraculous  taper  of, 
Cardoiio,    Raymond    of,  duel    with 

Count  of  Foix,  198 

Carlos,  Don,  case  of,  410 

Caroline  Constitutions,  tortare  in,        461 

adopted  in  Germany,  463 

('arriu^'ton  and  Barillor,  duel  be- 
tween, 204 
Carrougcs  and  le  Gris,  duel  of,  202 
Carter,  Paul,  bicr-ri^'ht  in  case  of,  320 
Caschiolawis,  torture  of,  509n. 
Casimir  111.  prescribes  compurga- 
tions, 77 

on  criminal  prosecutions,  449 

Casimir  IV.  limitft  compurgation,  77 
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Church,  the^ 

its  rolations  to  the  ordeal,  3A5 

claims  exemption  from  ordeal,  358 

adiiiinlHtration  of  ordeals  by,  360 

proliibiiH  torture,  419 

favors  torture.  425 
resortH  to  deceit  for  conviction, 

49.^n. 

Churcheii,  oatho  taken  in,  27 

rnWui  adminiMtered  in,  55 

witneMfiCH*  arniH  bleHHcd  in,  111 

ordeulH  udminiKtercd  in,  300 

Chnrrhmon — nee  Etelfnintlic*. 

Cicero  on  evidence  under  torture,  SS8 

Cid,  the,  cxuctH  oath  uf   Alpbonao 

VI.  82 

Clruelo  on  Kuchariftt  ordeal,  311 

on  uncertainly  of  ordeals,  351 
CiticH,  Imperial,  feMtrictious  on  duel 

in,  181 

Citizenflhip  in  Rome,  3M 

Civil  HnitM,  rhampionif  in,             170,  171 

cunditii>u8  of  ordoal  in,  3:^7 

torture  of  Blaves  in,  Hs:j 

torture  of  witnosxcH  in,  470 

Clarendon  asHizes  of,  on  the  ordeal, 

253,  348 

Clans  privileges  as  to  oaJhs,  23 

('laudia  Quinta,  case  of,  23S 

ClnudiuH,  his  enjoyment  of  torture,  377 

allows  torture'of  freemen,  380 

riaxt4>n  and  Lilbiirn,  caNO  of,  213 
Clement  III.  prohibits  ecclcHiastical 

duels,  141 
Clergy — see  Ecclfninftticft. 
Clotair  II.,  his  leu'itini;i<y  proved,  37 
his  rewMilation  of  the  ordeal,  353 
CloviM  and  the  vase  of  Sois"*<«us,  3!»1 
Club  uHed  in  combats  of  champions,  1^7 
Cobleutz.  Council  of.  in  022,                40n. 
C'obra  used  iis  ordeal,  32?< 
Coceeji  recommends  torture,  515 
Code  of  honor  and  judicial  duel,  dis- 
tinction between,  95 
contusion    between,   in   l-'ith 
century,  20 t 
Coke,  Sir  Kdwjird,  on  torture,      504,  .'>ii6 
Coke,  Sir  TIioiiiiik,  c;it«e  of,  60.'i 
('oll>'*rt  refuses  c  •un.sej  to  accuned,  4.'it> 
Cold  iron,  miraculous  ordcHls  of,  2'm 
Cold  water  ord«'al,  27!» 
explanation  vtf,  by  Fred.  II.  3U4 
OoUnvtlantts — see  Conipnrpators. 
Columan  of  llunijary,  law:*  of,  243 
restricts      ordeal      to      larger 

chnrcbes,  .360 

Combat,  jo. iirinl,  03 
Commerci  il  law  adverse  to  duel, 

147,  18'» 

to  (»rde:il,  MS 

to  torture,  424 

Common  law,  torture  nut  lawful  by,  SsK) 

Communal  -(ocieties  nnioug  Aryans,  13 

among  tbe  Frauks,  30 

Communes,  'iuel  ab  >lished  iu,  177 

adverse  to  ordealK,  3<>S 

resistance  to  torture,  4.3S 

champiuus  of.  174 

Commuuinn,  advantage  of,  in  duel,  128 

Como.  number  of  witcboH  slain,  4!)0 

Compousatiou  for  injuries,  17 


Compensation — 

shared  by  the  kindred,  18 

Compoandiog  for  ordcaU,  347 

Com  purgation,  31 

adopted  by  the  cbareh,  S3,  35 

gives  rise  to  jury  trial,  45 

used  in  default  of  evidence,  48 

used  as  an  alternative,  53 

dependent  on  degree  of  crime,        53E 
degree  of  confidence  reposed  in 

it,  50 

punishment  of  perjury  in,  58 

asod  in  the  Inquisition,  81 

ordeal  in  default  of,  838 

denied  to  the  infauiou",  340 

Compurgatorial  oath,  absolute  form 

of,  53 

iu  Wales.  55 

modified  ny  the  chnrch,  86 

Compurgators,  31 

originally  kindred,  33 

other  than  kindred,  .t7 

number  required,  38 

not  witnesses  47 

compared  with  witnessed,  67 

punishment  of,  when  perjured,       58 
onioal  of  croKS  for,  297 

obliged  to  undergo  ordeal,  338 

Conditions  of  employment  of   com- 
purgation, 41 
of  judicial  combat,                           128 
of  ordeal,                                            S:» 
Confession,  advantage  of,  in  dnel,       128 
annuls  conviction  by  ordeal,          261 
condones  crime.                                  276 
requisite  to  salvation,                       489 
etfi'ct  of,  on  ordeal,                            S^iO 
extorted  by  ordeal,                   842,  344 
ext«»rted  after  conviction,                475 
extorted,  rejected  by  the  church,  420 
provisions    for,    in     Ootbic 

law,  402 

not  lawful  in  England,    500,  502 
retracted,  not  valid,  433 

torture  repealed  for, 

404.  442,  462,  4S.\  487 
not  necessary  for  conviction,  462 

requisite  to  safety  of  judge,  482 

torture  for  variation  of,  4M 

dec*  it  used  to  obtain,  420,  495 

reward  of,  in  Scotland,  C09 

necessity  of,  iu  modern  (icrman 
law,  517 

Confidence    reposed    in    compnrgo- 

tion,  56 

in  judicial  combat,  118 

in  ordeal,  347 

enforced  by  law,  ;t48 

(Confirmation  of  confession,    442,  471,  4555 

required  of  evidence  auder 

torture,  471,  487 

Confiscation  for  default  in  duel,  135 

Confrontation  of  witnesses,  4.VJ 

of  accnHcd  and  accuser,  474 

Conjurators — see  Cumpu  gator§. 

accusatorial,  86 

Conra«l  of  Marbur/,his  proceedings,     SI 
uses  ordeal  on  heietics,  303 

Conrad  tbe  Salic  uses  water  ordoal,     2S4 
Conring,  Uurmann.ou  cold  water  or- 
deal, 202 
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Consani^ninity  determined  by  ordeal,  3Vt 
('ODKOcration  of  ordeul  iron,  2.V3 

Coiiociencc,  influouce  uf,  in  ordoaN,    3U 
Copfttance,    CuuncU    of,    prescribes 

compurgation,  8^ 

Constantino,  bin  laws  as  to  t>rtare,    SM) 
euforccH  the  tati  »,  381 

ConHiaiitinople,  iron  ordeal  In,  263 

flro  ordoal  in,  267,  273 

ConMtautius  orders  torture  for  sor- 
cery, 380 
Contradiction  of  evidence  settled  by 

torture,  471 

Control  ov«»r  result  of  ordeal,  3'»3 

Conv«*ntH,  torture  In,  4'>7 

ConviT-^ion  of  Iceland,  17(in. 

of  Denmark,  260 

'      of  UuHsia,  2r*i 

Convirtlon,  f«'eM  for.  in  ordoal,  361 

Convicts,  ord<'al  obligatory  on,  340 

not  tortured  in  Rome  to  impli- 
cate otbers,  387 
so  tortured  in  modern  Enropr^, 

42»,  451,  436,  521 
Cooper,  Dr.,  on  duel  in  South  Caro- 
lina, 210 
Corbio,  Abbey  of,  protected  by  royal 

Judw'CH,  117 

CurHira,  ump  of  torture  in,  417 

CorKuwd,  2W9 

Cory,  Gil«'s,  prcHsed  to  death,  511n. 

Cu«ha.  an  Indian  onieiil,  1^01 

Coucy,  Encnorrautl  de,  case  of,         l(Mn. 

Coney,  Jacques  de,  cane  of,  4,'i.*» 

Coun'xol  allowed  lo  accused  in  Spain,    410 

donied  bv  InquiMition.  42h 

df  nio  I  in  France  bv  Colbert,  4M\ 

allowed  in  17M,      *  521 

fined  for  frivolous  defence,  474 

forciMl   to  bear  witness  against 

clients,  492 

Courts,   ret;ulati»ns  of,  under  Car- 

Itivluu'iaHH.  413 

publicity  of  feudal,  4«>1 

ord«*al  decreed  by,  .3:W 

Oitvji  (1»'h)  /ott  mi,  146 

(\)venant  b  'twi*en  the  pieces.  26 

Coxe  (Hrintoii),  translation  of  Uiiter- 

boclc,  SOOn. 

('re^^^y.  dmM  restricted  in,  179 

Crime  an  otfouco  only  against  indi- 
viduals, 13 
expiation  of,  by  confession,           3.i0 
evidence    of,   requisite    for    tor- 
ture,                                         462,  46«i 
torture  in  abHonce  of,                       477 
Crimen  mnjr.»ttti»^                                  376 
Crimes,    excepted,    in    exemptions 

from  torture.  4o5,  4'HI.  46-"i 

Criminal  actions,  champions  in,  170,  171 
torture  of  wilnes'»«»»  In,  470 

CriminaU,  their  corpses  ejected  by 

the  enrth.  2>%0 

saved  by  nalnts.  332 

harden«'d  t>>  torture,  494 

not  rec<'ivi*d  as  champions,  16.5 

required  to  be  present  in  court,     445 
Crippb'M    forced    to    present    cham- 

pions,  139 

limitations    on    right   to    cham- 
pions, 173 


Crippling,  tortnre  not  to  cause,  46:1 

permanent,  from  torture,  48) 

Cross,  oatliH  on,  28 

black,  of  Abinifdon,  325 

ordeal  of,  296 

Crucct-house,  torture  of,  418 

Crucigjitfiiclnta,  296 

Crusade<«,  ordeals  spread  by,  243 

Cuicthl.  100 

Culm,  Synod  of.  In  1745,  condemns 

cold  water  ordeal,  293 

Cunigunda,  undergoes  iron  ordeal,  257 


DAMAGES  allowed  to  champions,    167 
for  torture  I  slaves  in  Greece,       375 
in  Home.  386 

among  Barbarians,  393 

Damhouder  on  compurgation  in  1554,    76 
approves  of  duel,  209 

hlN  work  on  Crim.  Law,  463ii. 

case  of  sorcery.  493 

hardening  of  criminals,  4i^ 

Danes  converted  by  iron  ordeal,  260 

Darius  llvxtaspes.'his  cruelty,  373 

David  anil  Goliath,  duel  of,  228 

David,  St.,  penitential  of,  2S 

Daviil  I.,  Kurgher  Laws  of,  41,  53 

David  II.,  on  use  of  champions,  171 

Dantxic.  cold  water  ordeal  in  1K35,      203 
Dead,  the,  evidence  of,  by  compur- 

Katlon,  52 

trials  of,  by  ordeal,  2^58n. 

champions  for,  in  duel,  139 

Deaf,  the,  questions  as  to  their  tor- 
tnre, 472 
Death,  appeal  of,  212 
invoked  as  an  ordeal.  33.) 
under  tortnre,    4'>2.  U.'i.  446.  463,  510 
De.nth-lied  accu«<ations,  weight  of,       439 
Debt,  use  of  c  >mpurgali<m  in  actions 

of,  79 

Deceit  U"*ed  towards  accnsf'd,       426,  495 
Decline  of  the  Judicial  duel,  176 

of  the  ordeal,  S6:i 

of  torture-system,  611 

Decurions  exempt  from  torture,  379 

Default  in  duel.  p«'nalty  for,  1.V5,  206.  207 
Defeat  in  duel,  penalties  of.  149,  163 

Defence  in  inquisitorial  process, 

4,>3,  473.  479 
Defendant  forced  to  accept  battle, 

I2ii,  1.12 
entitled  to  bittle.  12-4 

penilty  of.  for  d»*feat,  l*i0 

choice  of  wi'apouM  with,  1*>7 

use  of  cham  •ion  by,  170,173 

when  killed,  declared  innocent,    1^9 
p.tsltiou  of,  in  Koman  law,  238 

ordeal  for.  in  India.  2.'i5 

ordeal  preicribed  for,  3S3,  336 

obliged  t.>  prv>ve  his  innocence,     .337 
disabilities  imposed  on,  4^1.  473 

Degradation  Inflicted  on  champions,  166 
De  la  Harn\  Chev..  cas<«  of,  519 

Delrio  on  the  Eucharist  ordeal,  311 

on  torture  in  witch  trials,  492 

recomni  Mids  deceit,  485 

Denier,  value  of,  134fi. 

Denmark,  eoiiT«rsioii  of,  by  iron  or- 
deal, fi* 
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Denmark — 

kiuHinen  aM  conjuratora,  39 

compurgation  and  Jury  trial,  46 

compurgation  used  iu  17th  cent.,    7H 

antiquity  of  judicial  duel,  101 

abolition  of  duel,  176 

ordeiil  prohibited  in,  36^) 

late  Introduction  of  torture.  49S 

Des  (juerres  and  FVndille,  duel  of,     2()7 

Dt'ttrfite..  73 

Deuterium  of  Con»tautinople,  ^\ 

JJharma  and  ndhtirma,  312 

Jth^fin  Mnd  adher^m,  311 

Didrmotclcho8,  Bishop  of,  and   the 

ordeal,  3.'>0 

Die.  relic  of  St.  Maur  at,  325 

JH^,  or  Moslem  totrr-fffld,  27n. 

Diiiietliin  Code — wee  Wtileg. 
Dinkard.  the,  ordeaU  in,  2'<-') 

Dinner,  torture  only  before,  47«» 

Dinteville  and  Du  IMessiR.  duel  of,  207 
Diocletian,  his  persecution  of  ChriM- 

tian**,  378 

exemptions  from  torture  by,  371) 

prohiltitH  torture   of  ttlaveis    by 

maNterii,  3S6 

limits  u»e  of  torture,  3SS 

Diplomacy,  u8eof  duel  in,  12) 

DiodoruHSiculuw  on  Egyptian  Jur- 

tice,  372 

Di«cnft»ions  on  uho  of  torture,  514 

Diwoasc.  exemptiouH  from  torture  in,  472 
DiMl«ic:«tious  inevitable  in  torture,  4S0 
DiHqualificatiou,  bodily,  for  duel. 

15S,  172 
Divination  employed  by  Judges,  46S 

Dlvininir  rod,  36ft 

Divorce  trials,  compurgation  in,  86 

Doctors,   their  exouipiiou  from  tor- 

tur*»,  40  J,  40S,  464 

D<xp  of  Montargis,  story  of,  202 

Ditiuvi  b  num  et  niolum,  49) 

Domenico  da  PesrhiH,  2T.i 

Dominic.  St.,  miracle  wrought  by,  27.*) 
Doiiiiiian,  j>:itrician  tortured  by,  380 

Douatus,  his   torture  by  Diocletian, 

37  Sn. 
Dortmund  ex«'mpt»d  from  duel,  ls2 

Doubtful  cHsi'H.  duel  in.  1ti^) 

Doubtful  results  iu  or«loHl.  3.>3 

Doubts,     solution     of,     referred     to 

Heaven,  218 

Dower,  battle  not  allowed  In  cases 

of.  129 

Drowning,  punishment  of,  2S2 

for  wllrhos.  28« 

DiiboK,  Johan.  caKe  of,  4'>S 

Duel,  judicial,  OM 

Dii«>l  sup«'rsft(l«'H  compurgation.  f}6 

Dulsbourg,  merchants  exempted  from 

duel,  180 

Dumb,  the,  qiu'MtiouK  as  to  their  tor- 
ture. 472 
Dunning    supports     the    appeal    of 

d«*nth,  21. '> 

Duustun,   St.,   his   formula   for  cold 

water  »»r.leal.  2si 

Du  riessis  and  Dinteville,  duel  of,  2  "7 
Dyak.>4.  ordeal  among,  224 

1  yvnwal-moeUmud,  his  lawH,  101 


17ARTH  ejects  corpses  of  eriminalii,  SSO 
Fj       from    grave    used    to    d«fcect 

witches,  sn 

F.broln,  bis  device  to  elude  oath,  28 

Eocelino  dl  Romano,  eraeltlen  of,         4i4 
Ecclesiastical  Jarisdiction,  duel  in,    144 
torture  in,  440 

Eccle>iaNtlral  law,  compurg^ation  fn,    85 
lex  talionis  in.  151 

Ecclesiastics,  solidarity  of,  20 

oaths  admiuiNtered  by,  2S 

compurgation  used  by,  33 

oaths  of,  SI 

evidence  of,  final  in  Walen,  dl 

they  evado  the  compnrjc.  oath,  64 
not  allowed  to  be  advocates,  67ii. 
accusatorial  conjurators  required 

for,  8T 

not  received  as  witnesses,  112 

judicisl  duel  among,  100 

lisbility  to  duel,  122,  140 

their  right  to  use  champions,  141 

use  of  corsn»d  by,  302 

claim  privilege  of  ordeal.  337 

claim  exemption  from  ordeal,  35S 
uphold  the  ordeal,  .TM,  359 

their  Intervention  prohibited  in 

judkMuents  of  blood,  412 

are  not  to  be  concerned  in  torture,  416 
their  privilcifes  in  tortnre,  463,  4M 
their  exemption  from  torture, 

380,  40H,  4ar»,  433 
ca««e«  of  torture  of,  397,  418,  503 

use  of  torture  by,  491 

Ecgbehrt  of  York  claims  exemption 

from  ordeal  for  ecclesiasticH,  338 

E.lict  of  Thoodoric,  judicial  duel  not 

referred  to,  107 

torture  in,  398 

Edward    the  Confessor,  and    Duke 

(iodwin,  301 

Edward  III.  encourages  compurg>a. 

tion,  79 

Egil  Skallagrlmsson,  Saga  of,  102 

Egilwiu  of  Durham  and  relics  of  Or- 

wyn,  278 

E'.'iza  introduces  ordeal  among  Goths,  241 
Egypt,  traces  of  onleal  in,  226 

use  of  torture  in,  371 

Eisenach,  limitations  on  dnel,  ISl 

Ekixehardus  Junior  on  corruptions  of 

clergy,  3ta 

KIdon,  Lord,  on  use  of  champions,  I70is. 
Klfstan  of  .\bingdon,  case  of,  248 

Elizabeth,    Uueen,     legislation     on 

duels,  213 

Elleub  >rough,     Lord,    decrees     the 

duel,  214 

Elnc,  council  of,  in  106-%  proscribes 

the  ord<*al,  336 

Emeiic,  St..  intercession  by,  S3i) 

Emma,  Queen,  case  of,  258 

Em(»of  Wlttcwerumon  consequences 

of  ordeal,  SGJi 

Emj'eror,  Koman,  his  prerogatives,  376 
Employer,  slave  not  tortured  against,  3^3 
Enchanters,  loss  of  weight  by,  287 

See  also  Witchcrc^t. 
Endurance,  trial  of,  in  cold  water 
ordeal,  281 
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Endaraooe — 

iu  urdeal  of  croMH,  296 

Eogel,  M.  A.,  defends  use  of  tortar«,  514 
Enuilbert  of  Treves   and   Henry  of 

Limburg,  303 

Euglaud— Hoe  Anglo-Saxons. 

mnltiple  oathM  in,  27 

Boleciiuii  of  compurgators  in,  41 

compurgatiua  and  Jury-trial,  45 

compurk'ation  denounced  in  llth 

century,  62 

declino  ot  compurgation  In  12th 

ceutiiry,  64 

poritititeiice  uf  compurgation,  7S 

aboliiihed  in  iKii.  80 

couipurgatiou  in  liereHy  trials,        S6 
at■cu^atu^lHi  conj  uriitors,  68,  K9 

inqueiit  of  Fame,  6o 

Judicial  duel  iutroduced  by  Wil- 
liam 1.,  106 
witucMscs  liable  to  duel,  111,  112 
aH  rhauipiouH,  161,  lt>2,  16;{ 
challougingof  judgOM,  114 
altrring  ut  cou.t  records  by  the 

duel.  125 

reHtiictionM  on  duel,  131,  1.15 

miuiuiuui  limit,  134 

oaths  required  of  rombatauts,  14S 
puualtioM  for  defeat,  150 

for  default,  155 

variat.uus  In  use  of  champions,  1(^9 
appt'Hl  of  death,  212 

porniHteuce  uf  duel,  212 

duel  not  used  in  maritime  law,  14S 
irun  iinleal  aristocratic,  25'i 

water  ordeaN  Hcrvile,  2S4 

cold  water  ordeal  iu  witch-trials,  2.^1 
Bible-ordeal  in  I7.'i»,  296 

cold  water  ordeal  in  19th  cent.,  294 
the  corsuied,  3\^i 

orde.il  of  Hiole  and  key,  315 

couditious  of  ordeal,  H34,  :i36,  3 17 
ordeal  iu  absenc<'  ot  evideuce,  33.Vn. 
ordeal  uot  coiicIu«ive,  3tS 

ordeal  prohibited  in  1219,  3(iJ 

torture,  irri*gular  use  of,  4l!t 

not  admitted  in  c  mimon  law,  500 
extorted  confes-'ion  lllogai,  50J,  5)2 
fairue^K  towards  accused,  501 

torture  occasionally  used,  5ii3 

uuder  royal  preroicative  5lUJ 

abolithedhy  (}iottKebellion,5<>6 
iollneiice  of  witchcraft, 


Estrapade,  torture  of,  459 

Ethelwold,  St.,  miracle  by,  248 

Eucharist  a  prerequisite  to  ordeal,      246 
Eucharist,  ordeal  of,  304 

Eugenius  II.  cold  water  ordeal  at- 
tributed to,  282 
Bnlaiius,   Connt,  acquitted  by   Eu- 
charist,                                                  307 
Eurik,  Wisigothlc  laws  compiled  by,  3)9 
Europe,  poison  ordeals  obsolete  in,      327 
EvauM,  JSubule,  on  torture  in  Ger- 
many,                                                 617 
Evidence,  rating  of,  21 
of  kinsmen,                                      S6ii. 
compurgation  In  default  of,  49 
except  in  Wales,                          51 
ordeal  in  absence  of,                        3.15 
under  torture,  value  of,  in  Rome,  3S8 
iu  modern  times,                487 
justifying    torture,    refinements 

of,  432 

couiradictory,  settled  by  torture,  471 
withheld  Irom  accused,  473,  478 

uuder  torture,  confirmation  of, 

4(>4,  433,  487 
legal,  against  witches  unattAin- 

able,  402 

of  slaves,  torture  reqnisite  to,  in 

O  reeco,  375 

in  Rome,  382 

in  Spuin,  405 

Exanun  pniaU^  2Vi 

Executioner,  control  of  torture  by,      480 

his  fees,  485 

Exemption  rn>m  ordeal  claimed  for 

errleniastics,  358 

Exemptions  from  torture, 

405.  408,  472,  506 

Exorcism  in  hot  water  ordeal,  246 

in  hot  iron  oideal,  2.^4 

iu  cold  water  ordeal,  28J 

in  corsnaed,  3  H) 

in  ordeal  of  Eucharist,  .107 

Exptrim^nlum  crttris.  299 

Extortion  of  coufe^si  >n  is  homicide 

iu  England,  A(y2 

Extortions  practiied  under  ordeal,      361 

un«ler  torture,  418 


FALSE  decretals,  torture  forbidden 
ill. 


50J 
England,  champion  of,  124 

EUj^lish    and     4>ormaus,    duels    bf^ 

twe;n,  li>6n. 

influence  revives  duel  in  France,  2l)4     Fees  payable  to  championii, 
Euglinhiiien,  impatience  of  torture,    5i>4 
Eiiguerr.ind  de  Coucy,  case  of,  194n. 

Enguerrand  de  Mtrigny,  trial  of,         4^i5 
EpichariH.  cuistancy  of,  379 

Epilepsy,  qne^tioiis  an  to  torture  in,   47J 
ktpializ.ition  of  champions, 
Equentrian  duel  a  Gothic  custom, 
Eifurt,  (Tuel  treatment  of  by  Loihair 
il.. 


ca^e  of  torture  in. 
Eric  VII.  of  Denm-irk, 
Erkenbald  de  Burl>an,  story  of, 
Erwig.  King,  on  abuHe  of  torture, 
EstoveueM  11  Barbieri*,  case  of. 


420 

on  accusation  of  accomplices,        45-^ 

Fam>,  inquest  of,  65 

Family,  solidaiity  of,  I.*),  18 

Father  and  son,  rule  a«  to  torture  of,  473 

173n.,  174 
for  ordeal.-*,  3t!0 

for  adminiaterin^:  torture,  485 

Feini,      ret»poniiibliity    of     kindred 

amontf,  IS 

trlb.il  responsibility,  SU. 

Judlci:il  duel  among,  IiH) 

ordeal  n^ed  by,  2:}S 

torture  not  U'«ed  by,  392 

Felouie«,  champiouit  ut>t  allowed  in,    170 

to  be  tried  by  ordeal, 
Femaiet  incompetent  to  p.'osecate, 
incomi>etent  as  witnesses, 
admitted  as  wltneaaes, 
458  Fendllles  and  Dea  Oa«RM,  da«l  oC. 

45* 


173 
lOS 


417 

18 
3i>6 
40) 


2M 

18 

112 

901 
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Ferdinand  and  Isabella,  their  laws 

ou  torture,  409,  410 

Pert  i  Judicium,  252 

Fetishi'^ni  ref«pecting  EnchariKt,  3(>4 

FeudaliHin,  judicial  processeeof, 414,  4dl 
resiiitM  abrogatiou  uf  compurga- 
tion, 72 
resiflts  abrogation  of  duel,              19*2 
rcsistH  introduction  of  torture,      4:U 
destroyrd  by  Konian  law,               186 
Feudal  law,  torture  under,                   411 
Fian,  Dr.,  torture  of,                           509n. 
Fiefii,  disputed,  decided  by  water  or- 
deal,                                                     283 
Figeac.  Abboy  of,  its  advocates,            ITU 
Fijodalgo,  privilege*  of,                          23 
Fines  for  insults,                                      167 
fur  defeat  in  duel,    150,  153,  192,  193 
for  default  in  duel,                           155 
for  defeated  conjurators,            361n. 
Fire,  ordeal  of,                                        266 
in  Greece,                                   2:^6 
use  of.  as  torture,                            403 
Flamen  Dialis  relieved  from  oaths.  34n. 
Flanders,    compurgation     in     16th 
•  century,  76 
punishraeut  for  default  in  duel,     155 
merchants  exempted  from  duel,    180 
duel  legal  in  16th  century,             209 
ordeal  obligatory  in  second  accu- 
sations,                                           340 
evidence  withheld  from  accused, 

479n. 

Fleta^  multiple  oaths  in,  27 

coojurators  in,  79 

Flenrant  de  Saint-Leu,  case  of,  443 

Fleury.  Abbey  of,  vindicated  by  St. 

Benedict,  302 

Floating  of  magicians  and  witches,    287 
Flower-budi*  in  fire  ordoal,  277 

Foix  and  Arroagnao,  duel  between, 

195,  IflS 
Fontaines,  Pierre  de,  does  not  allude 

to  compurgation.  70 

use  of  torture  unkniwn  to,     43'» 
Fontanel !•>,  Abbey  of,  its  ordeal  iron,  253 
Forchheim,  J^ws  convicted  by  bier- 
right,  316 
Fitrath,  fureoath.  88 
Foiez.  evasion  of  duel  in.                  131n. 
Forranlas  of  compurgatorial  oath,  53,  06 
Fortescue  ou  torture  in  En.;land.          502 
Fourteen  the  uiininium  age  for  tor- 
ture,                                                        .'^87 
France,  legislation  as  to  oaths.           2*2n. 
compurgation  in  9th  century,  4o 
in  12ih  century,                     61,  63 
formula  of  cumpuig.  oath,  53 
cope     of    St.     Martin    used    for 

oaths,  M 

dcclino  of  compursration,  70 

witness  liable  to  duel,  111     li2 

women  and  clerks  not  allowed 

to  testify,  11*2 

women  admit  tod  to  testlfv,  2ul 

serfs  admitted  as  witno>Hes,  113 

witnesse-i     held     harmless     by 

principal,  113 

chall4>nKiug  of  judges,  114,116 

limitations  on  judicial  duel,  128,  134 
liability  of  Jews  to  duel.  136 


France — 

questions  of  rank  in  duel,  136 

claims  of  churchmen  to  the  duel, 

143,  116 
penalties  of  defeated  combat- 
ants, 152 
weapons  allowed  in  duel,  157 
kinsmen  as  champions.  159 
general  use  of  champions,  160,  171 
penalty  of  defeated  champions,  164 
resti  iction  on  duel  in  communes,  1 79 
decline  of  duel,  190-208 
repression  of  cold  water  ordeal 

in  17th  century,  291 

ordeal  of  cross,  296,  298 

ordeal  of  lot,  312 

ordeal  obligatory,  .3.34 

ordeal  in  abi^ence  of  evidence,  335n. 
ordeal  obligatory  on  convicts,  .340 
ordeals  as  punishment,  340 

witnesses  to  be  present  at  or- 
deal, 353 
disappearance  of  ordeal,  365 
introduction  of  torture,                   42S 
development  of  torture,          432,446 
ISse-majeste  recognized,  437 
inquisitorial  process  introduced,  451 
perfected  by  Francis  I.  AbA 
revised  by  Louis  XIV.  456 
nobles  not  exempt  from  torture,  465n. 
disuse  of  torture,  518 
Franris,   St.,  of    Assisi,  offers    fire 

ordeal,  271 

Francis  I.  challenges  Charles  V.  97 

grants  judicial  duel.  206 

perfects  inquisitorial  process,       4.'S3 

Frauconia,  purgatorial  oaths  in,        23ti. 

Frang^ns  J'/^Jurandum^  43 

Franks,  compurgation  used  by,  32 

ordeal  among,  240 

compounding  for  ordeals,  347 

torture  of  slaves*.  3''3 

torture  of  freemen  introduced,       .3>6 

Fredcgonda.  case  <»f,  37 

use  of  torture  by,  396 

Frederic   Barbarossa    uses    duel    to 

destroy  Henry  the  Lion,  124 

exempts*  me: chants  fr>m  duel,  ISO 
ord.-rs  iron  oideal  for  slaves,  2-VJ 
gives  defendant  choice  of  ordeal. 

.3361. 
uses  torture  as  punishment,  417 

Frederic  II.  omit«  compurgation  in 

Sicilian  Laws,  69 

but  admits  it  in  Germany,  74 

compels  ecclesiastics  to  duel.         144 
grants  choice  of  weapons  to  de- 
fendant, 157 
provider  champions  at  public  ex- 
pense,                                              169 
coniniands     champions     to     use 

teeth  and  hands,  li>4 

exempts  towns  from  duel,  181 

denounces  the  duel,  186 

pr  ihibiis  the  ordeal.  364 

uj»es  torture  as  punl<*hnieut,  417 

couimenees  use  of  judicial   tor- 
ture, 4*23 
his  persecution  of  heresy,  425 
Frederic  of  Mainr.  acquitted  by  En- 
charist,  30S 
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Godfrey,  St.,  his  charter  to  Amiens,    178  i 
Gudi,  or  Norno  priest-Judge,  25  j 

decides  as  to  conipurgatioQ,  49 

Godwin,  Duke,  his  death  by  corsnnd,  301  ' 
Ooldeu  Ball,  torture  in,  446  | 

Gothic  liturgy  preserved  by  duel,       123 
by  Are  ordeal,  274  j 

jarisprudeuce,  397  | 

Qoi\kH—heeOtttrrguth»Kn6.  WitigUha.         | 
compurgation  not  used  by,  32 

ordeal  among,  241  I 

use  of  torture  by,  397  | 

Gout,  questions  as  to  torture  in,  472  • 

Graefe,  Johann,  deuounces  torture,    612  ' 
GrdgdH — see  Iceland.  I 

Grammatico,  Thotoaso,  on  punishment       | 
for  suspicion,  4C0  > 

Grau,  synod  of,  in  1099,  on  theordeaI,356  i 
Graudier,  Urbain.  his  trial  for  sorcery ,493  | 
Gratlan  on  prohioitiou  of  ordeals,        358 
on  extorted  confessions,  420  i 

Grave,  oaths  taken  over  the,  52  I 

Grease,  anointing  with,  in  duel,  206  , 

detection  of  witches  by,  46S  \ 

Greeks,  social  organization  among,       14  i 
traces  of  wergild  in,  15  j 

oaths,  form  of,  24 

use  ot  torture,  373  ' 

Greek  Empire,  ordeal  used  in,  236  i 

red  hot  iron  ordeal,  203 

ordeal  of  fire,  275  I 

precautions  used  in  ordeal,  334  i 

Gregory  I.  on  oaths  as  ordeals,  321  , 

rejects  extorted  confession,  419  I 

Gregory    II.    prescribes    oaths    for         \ 
clerks,  34  ' 

Gregory  III.  penitential  of,  28  ) 

Gregory   VII.   tried   by   cold   water         I 
ordeal,  2S5 

employs  Eucharist  ordeal,  3i)9  ' 

ordeal  improvised  by,  310  , 

Gregory   IX.    prescribes   compurga- 
tion for  heresy,  SI 
Gregory  of  Tours,  purgatorial  oath  of,    27 
accused  of  slander,                            396 
Grenoble,  accused  denied  a  hearing 

in,  457 

Grillandus    prescribes   use  of  com- 

pur^Mtion,  85 

Grimkel,  Bishop,  tests  rilics  by  fire,  278 
Grinioalil   Hceks  to  restrict  Judicial 

duel,  105 

restricts   right  of  slaves  to  the 
«hu«l,  13.") 

GrosMolauo  of  Milan,  case  of,  26» 

GuarautoeH  of  uiitbH  n-quirod,  21 

Guardians   bound   to  present  cham- 
pions for  wards,  139 
Gudrun,  her  triumph  in  ordeal,            33) 
Oueir,  House  of,  founded  un  a  duel,    123 
Guibert   of    Nogoul   uses   ordeal   on 

heretics,  3.56 

Guicciurdiui  on  Savonarola's  ordeal,  274 
Guidt),  Kraperor,   allows   coujbat  to 

ecclcsiaHiics,  140 

Guido  of  Fcscara,  miraclo  wrought 

by,  142 

Guilds,  responsibility  of  members  of,    39 
Oulathiugenses  Leges— soo  Magnus 

ttf  Nnrwity. 
Qondeberga,  Queen,  case  of,  10( 


Gundobald  prescribes  Judicial  duel,  103 
urges  it  to  repress  perjury,  109 

Gunner's  case,  79 

GUuther,  G.  F.,  on  abolition  of  tor- 
ture in  Saxony,  515 

Gushtashp  converted  by  ordeal,  260 

GustavuM    Adolphus,   compurgation 
in  laws  of,  77 

Giiterbock  on  Brncton,  500ii. 

Guy  of  Flanders  forbids  the  duel  in 
Bruges,  ISO 

Gwentian  Code — see  Wali». 


HACO  HACONSEX,  his  legislation,     18 
selection  of  compurgators,  46 

relaxes  forms  of  cow  purgatorial 

oath,  54 

prohibiU  ordeal,  365 

Uaiuault,    penalty    for   default    in 

duel,  155 

use  of  torture  in  witch-trials,  493 
Hair,  floating  of,  in  cold  water  or- 
deal, 280 
Hair-relics  tested  by  fire,  278 
Hale,  Sir  Matthew,  on  law  of  duel,  214 
Halle,  cruel  treatment  of,  by  Lothair 

II.,  417 

punishment  for  suspicion  in,  460 

case  of  torture  in,  472 

Han)burg,  ordeal  in  1670,  S64 

Hand,  loss  of,  penalty  for  perjury,        60 
sealing  of,  in  iron  ordeal,  2>V4 

of  champion  benefited  by  ordeal,  25*^ 
Hanover,  torture  abolished  in  1819,     517 
Harold    Blaataud   converted   by  or- 
deal, 260 
Harold  the  Simple  abolishes  the  duel,  177 
Harry,  slave,  convicted  by  bier-right,  :122 
Haute  Justice,  marks  of,                         192 
torture  a  prerogative  of,          440,  441 
Henry  II.,   bmperor,    accepts  chal- 
lenge of  Hermann  of  ::>uabia,      124 
restricts  use  of  champions,              IHS 
allows  duel  to  the  g'iilty,  122 
prescribes     water     ordeals    for 
slaves,                                            284 
Henry  III.,  Eraporor,  on  selection  of 

compurgators,  40,  .M)ii. 

challenges  Henry  I.  of  France,      120 
grants  jurisdiction  of  duel  to  the 
church,  145 

Henry   IV.,  Emperor,  accepts  chal- 
lenge to  duel,  123 
his  chaiter  to  l'i«a,  177 
doiliiies  the  Eucharist  ordeal,        310 
Henry  V.,  Emperor,  his  charter  to 

Venice,  52 

II(>ury  11.  (England),  bleeding  of  his 

corpse,  316 

Henry  III.  (England)  prohibits  the 

ordeal.  363 

Henry   VIII.,    England,  use  of  tor- 
ture under,  533 
Henry   U.    (France)    swears  not   to 

grant  duel,  207 

Henry  III.  (France)  reforms  Norman 

customs  in  158.i,  73 

Henry     iV.     (France),    his    edicts 

agsinst  duels,  964. 

his  pardons  for  duels,  98 
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Innocent  III. — 

explains    condemnation   of   the 

innocent,  127 

prohibits  ecclesiastical  dnels,        141 

condemns  hot  water  ordeal,  '248 

prohibits  the  ordeal,  363 

Innocent    IV.    releases    church    of 

Notre  Dame  from  duel,  143 

Srohibits  ecclesiastical  duels,       144 
irccts  the  use  of  torture,  42^ 

Inquest,  torture  not  used  in,  441 

procedure  in,  452 

InqueNt  of  Fame,  W 

Inquisition,  compuri^ation  used  by,       81 
use  of  ordeal  on  heretics,  363 

its  influence  on  Spanish  law,         40S 
use  of  torture  ia,  42:5 

secrecy  of  proceedings,  426 

cruelty  ofj  427 

used  in  trials  of  Templars,  427 

denies  counsel  to  accused,  428 

influence  of,  on  use  of  torture,       451 
Inquisition  of  State,  in  Venice,  443 

Inquisition-process,  torture  used  in,   441 
Inquisitorial    process,  not    used   in 

Spain,  410 

development  of,  4.'il 

unlawful  in  England,  500 

introduced  under  Tiidors,  603 

still  used  in  Germany,  518 

Inscription  of  accusers  in  Rome, 

381,  3S7 
Instruments  of  torture,  number  of, 

483n. 
International  questions,  duel  in,  pro- 
hibited by  Charlemagne,  11 
frequently      employed      subse- 
quently,                                          IJS) 
Inundation  of  1219  caused  by  ordeal,  365 
InvHlids,  questions  as  to  their  tor- 
ture.                                                       472 
Ireland,    responsibility  of   kindred         { 


I", 

18 

tribal  rosponsibility, 

39n. 

Judicial  duel. 

100 

miraculous    guidance    of 

Judg- 

m<MitK, 

238 

ordoal  of  boiling  water. 

2:jr> 

onlral  of  lot. 

312 

ordfiil  of  outh, 

.3-2U 

torture  not  UN«»d, 

392 

Iron  bandK,  puuiHlimout  of. 

329 

Iron,  red-hot,  ordoal  of. 

252 

in  Sweden, 

b9 

among  Arabs, 

2:^1 

among  Parsis, 

23;J 

in  Greece, 

2:^6 

Irregular  ordeals. 

.T2S 

Isidor  of  Seville,  his  theory  of  oath,  29n, 

Islam,  oaths  and  ordeals  in,  229 

Italy  —  see     also     L'/mhard    Law^ 

fiicilian  OtnJitHtntioivi,  etc. 

ju<licial    duel    imposed     on    all 

races,  121 

use  of  champions  in,  1<)8 

due)  i-rohiblied  in  1505,  20;> 

iron  onleal  in  1329,  203 

ordeal  of  cross  in,  297 

commencement  of  torture  in,         423 
nobles  not  exempt  from  torture, 

465i«. 


Italy- 
abolition  of  torture,  622 

I  TO  of   Chartres,  his  doubts  aa  to 

compurgation,  S7 

refuses  to  order  the  duel,  145 

his  opinion  as  to  ordeal,  349,  S5S 
claims  exemption  for  clerka,        358 

on  extorted  confessions,  420 

Ives,  St.,  intercession  by,  390it. 


JACINTUS  of  Ravenna,  his  ordeal,  2(5 
James    I.   approves  cold   water 

ordeal,  2»1 

on  bier-right,  318 

superintends  torture,  fi09n. 

Janssen,    Hendrick,   torture    of,    in 

1803,  513 

Japan,  judicial  duel  in,  99n. 

ordeal  in,  221 

Jardine  on  torture  in  England,  503 

Jarnac    and    Chastaigneraye,    duel 

of,  98 

Jayme   I.  of   Aragon  prohibits   the 

duel,  187 

prohibits  the  ordeal,  366 

Jeanne    de    Bourgogne    offers    the 

duel,  .     200 

JfffaUfed,  89 

Jerome,  St.,  miracle  in  a  case  of  tor- 
ture, 3S1,  390 
Jerusalem,  Assises  de,  60 
use  of  lawyers  recommended,     65n. 
I         rejection  of  negative  proofs,  68 
I          compurgation  not  alluded  to,            69 
I          women  and  clerks  not  received 
j              as  witnesses,                                    112 
minimum  limit  on  duel,                   1.3.) 
I          discriminations  of  race  In  duel,     13S 

regulations    to    procure    cham- 

I  p:ons,  139 

duel     not    used     in    admiralty 

court,  148 

penalties  of  defeated  combat- 
ants, l.'i2 
special  penalty  for  women,  154 
swearing  of  champions,  162 
defeated  champion  hanged,  163 
limitations     on     champions    in 

criminal  cases,  171 

red-hot  iron  ordeal,  257,  262 

conditions  of  ordeal,  337 

torture  introduced,  422 

Jew.  miraculoQs  conviction  of,  184 

Jews  should  not  be  forced  to  com. 

purgation,  84 

oaihs  among,  26 

liable  to  duel,  136,  1.38 

or«leals  among,  228 

ordeal  used  to  convert,  260 

belief  in  bleeding  of  murdered 

corpse,  316 

convicted  by  bier-right,  316 

torture  not  used  by,  372 

of  England,  torture  of,  by  King 

John,  418 

case  of  torture  of,  433 

cruel  punishment  of,  444n. 

Johanan  beu  Saccai,  229 

John  XII.  declines  the  duel,  120 

his  crimes,  359it. 
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John  of  Franre  abrogates  compur- 
gation in  Lille,  73n. 
John  of  England  tortaros  Jews,  41S 
John  of  Coldinghara,  170 
John  of  Avranches  on  the  duel,  3-^8 
Johnnon**  case,  in  IS24,  344 
Jonah,  ttflo  of  lot,  220 
Joscelin  of  Die,  couTictlon  of,  32) 

Jiwm  Inpilptn  Jurat «t  237 

JudaiHm,  oathR  in,  26 

Judges,  challenging  of,  113 

f>enaltj  when  vanquUhed,  116 

nspirution  of,  in  Islam,  230 

among  Foini,  238 

cruelty  of,  in  Bohemia,.  41A 

cannot  be  witnesMes,  449 

abuse  of  torture  bj,  in  Spain, 

4O\407,  4O0 

in  Germany,  468,  475,  479 

llabilitY  or,  in  Wisigothic  law,     44)2 

in  France,  4M 

in  (lermanj,  462,  468,  481 

discretion  of,  as  to  torture. 

466,  480,  484,  486 

as  to  torture  of  wltneflNeit,       470 

influence  of  t4)rture  My«tem  on,      4^1 

exempt  from  torture  in  Naples,  46.)n. 

Judgment  of  God,  94,217 

Judgiiientn,    guarantee   of,    among 

Feini.  238 

Judicial  duel,  93 

jHfiirium/rrri^  2*>2 

Jwfiirium  oqt'a/rigitUt,  279 

Jwliei'im  crucU,  iJ9(5 

JudirtHtn  nfa  299 

Judith  of  Nortnumberland  tests  relic 

by  Are,  278 

JmUk,  2'»2,  H\1 

JuliuH  11.,  Pope,  prohibits  the  duel,    2<)9 


Jura  *U  JuieiOy  2Ji.. 

Juramt,ntnm  fujtntn'rtuHv^  .V2 

JurfttorfS—n^t*  Comyiurgators. 
Jury-trial  urigluates    in  compurga- 
tion, 4'» 
in  Normandy,                                     133 
obviates  use' of  torture, 

497.  498,  499.  :^^ 
Jul*  I*n>Tlnciale  Alamanuicum— »ee 

S'  h  tc*ifien  sptfffr/ . 
Jus      Provlncialo     Saxoniciim— see 

SnchxfnhpitatL 
JuHirrs,  church  of,  privileges  grant- 
ed t<»,  143 
Ju-jHrfindum  neeet»9irium  t^ud  in 

i**Tt,  21 ». 

JuNtinisn.  hi^  laws  as  t.>  torture,         3sl 

etiforce*  the  talin,  3Sl 

commandH  torture  of  witnesses,    3vVj 


KAI.ARARR<R  urd.'sls,  221 

Kslahar-nnt.  ordral  of.  222 

Kay-or  KiM-hl.  lituitations  on  duel,      ISI 
dt*uouur«>H  th«'  duel,  1S6 

tortiiro  not  uted  in,  421 

Keller.  Kiiedrich,  »>n  torture,  512 

A'^MT*- «l««  Mruk'ex,  IM) 

K-ytrr  Retrnn,  torture  used  in,        4.'9rt. 
KIioimIh.  ordeals  anioui;,  225 

Kilty,  Chancellor,  on  duel  in  Mary- 
land, 316 


Kinraid,  witch-pricking  by,  A07 

Kindred,  solidarity  of,  IS,  18 

evidence  of,  36i». 

an  compurgators,        36,  .t8,  42,  45,  47 
as  champi  >ns,  158 

duels  forbidden  between,        129,  191 
not    received    as    witnesses    in 

Spain,  407 

witness  not  tortured  against,        471 
King  V.  Williams,  80 

Kinswoman,  punishment  of,  19 

Klunti,  Peter,  on  Eucharist  ordeal,    .311 
Kmeth't,  or  PollHh  serf,  16fi. 

Knighthood,  championship  required 

of,  165 

Knipschild  on  privileges  of  nobilitr,  465 
Knox,  John,  on  challenges  of  Both- 
well.  211 
Koran,  multiple  oaths  in,                    43a. 


f  A  CHASTAICiNRKAYE  and  Jar. 
|j    nac,  duol  of.  98 

Ladislan  of  Hungary,  laws  of,  243 

Lan\)»ert  of  Tuscany,  case  of,  US 

Lamoort  of  Re<lonbi>rg.  cawe  of,  319 

Lamoignon  on  couiihoI  for  accused,  456 
Lance  of  St.  Andrew,  cane  of,  270 

Lancellottl  defines  use  of  compurga- 
tion, 85 
Lands  aci|uired  by  judicial  duel.         It^ 
disputed,  ordeal  of  crons  in  csseK 
i»r,                                               296,  299 
Lang.  J.  P.,  on  cold  water  ordeal,       2<>2 
Languedoc,  crutWtyof  Inquisition  in,  427 
cliart«>rof  131.^                                  436 
Laon.  roMjory  of  church  of.    126,  28\  416 
Lard,  UHe  of,  to  det«>ct  witrhoH,             4t>8 
LsMrariH,    Thetid.,   torture   invented 

by,  49ln. 

La  *S»»auve.  Abbey  of.  fee-*  for  ordoaln 

grunted  to,  3X) 

Latoran,    IV.   Council,   forbids    the 

diH'l,  141.  1^4 

pmhibiti  the  ordeal,  2IS,  ;««3 

LatiuM.ordfsl  snittng,  237 

Lautuniie,    duelti     in    cccleMiaslical 

roiirt,  145 

Lawyom.  advantnce  of  employing,       65 
lufliu'iirt' of.  in  <icrinaiiy,  463». 

Laymen.  mIii  of  Hhsviuk'  l>y,  .'^^1 

Leather.  iIickh  of.  in  duel.  2lK{ 

Leckv  on  witrh-triaU  and  torture. 

Le^'Hl  qiieittiont  settled  l>y  dnel.  119.  124 

l>n>codur«*  UHi'le-ittn  witch  lri:«l<».  492 
Legit imucy.  ordeal  for.  among  CeltH,  239 

miracnlttuii  proof  of,  S.'t3 

Le  (irii  and  CarrongeH.  duel  of,  202 

Lemarinit^r.  Jehau.  case  of,  456a. 

Lem^ow,  witch  trialn  in.  in  1583,  288 
L'Migth  of  rope  in  c^>ld  water  ordeal,  2S0 
LiMit,  i>rdealN  allow«>d  during,  356 

Loo  III.  tri<«d  by  (harlemavne,  .3.1 

cold  Water  ortleal  attrilmted  to,    282 
Leo  IV.  condemns  the  ord«*al,  355 

LejMT.  cur.*  of.  by  St    Martin,  3tl 

Lt>p  TH,  battle  not  allowed  to,  129 

L^te-iiiajt'ttt'-.    first    allusion    to   la 

Kranci»,  497 

in  England,  MIA. 
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Lcs»iDgon,  case  of  chnrch  oT, 

Lcudastes,  case  of, 

Lex  apparens  or  paribiliSy 

Lex  Oundebalda, 

Lex  MIonaeJwrum, 

Lex  Talionis, 

enforced  in  Rome, 

even  for  ulaves, 

in  Wisigothic  law, 

in  Spanish  law, 

abandoned  in  tortnre-process, 
Libo  and  Silanus,  prosecntion  of, 
Lie,  llie,  not  necohsary  in  duel, 
Llego,  case  «»f  torture  in, 
Liege,  Bishop  of.  claims  the  duel, 
Liguairc,  St.,  relics  of,  bestowed  by 

lot, 
Lilburne  and  Claxton,  case  of, 
Lille,  responsibility  of  kindred  in, 

compurgation  in, 

torture  not  nsed  in, 
Lillebonne.  synod  of,  on  ecclesias- 
tical duellists. 
Limitations  on  judicial  dnol, 

of  torture  disregarded, 
Lindeubruck  on  Ihe  rorsnted, 
Lindisfarue,  story  of  priost  of, 
Liolia,  St.,  of  Bis«hoff.^heim, 
Lithuania,  judicial  duel  in, 
Liluh  can  prove  treodom  by  duel, 
Llutgarda,  case  of, 
Llutprand,  his  law  as  toconiurators, 

seeks  to  alK>lish  judicial  duel, 
Llutprand,   BUhop,  his  recourse  to 

the  duel, 
Llutprand  of  Milan   andergoos  fire 

ordeal, 
Livingston,  Dr.,  on  African  ordeals, 
Livonia,  ordeal  introduced  in, 
Lombard  law  on  compurgation, 

selection  of  compurgators, 

liniitatioti  of  compurgation. 
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396 
131 
103 
357 
LW 
381 
387 
401 
406 
452 
384 
202 
447 
144 

314 

2U 

19 

72 

439 

140 

128,  is:i 

480,  484 

302 

80.> 

297 

108 

13.> 

119 

5S 

105 

120 

268 

222 

366 

45 

47 
48 


compurg.  in  default  of  evidence,  50«. 
form  of  oath- taking,  5) 

foi  mula  of  compui-gatorial  oath,  5.) 
pcijui-y  in  compurgation,  58 

witnesses  compared  with  conju- 

rators,  58 

duel  in  place  of  compurgation,  62 
persistent  use  of  duel,  104 

puiii^hiiieut  for  refusing  duel,  122 
duel  not  used  in  ca^^cs  of  treason,  132 
limitutions  on  duel,  i;U 

slaxc*  «uiit|cd  to  duel,  l.W 

oaths  required  of  combatants.  149n. 
p«'nalty  •)f  defeated  combatants,  l.»0 
kinsmen  as  champions,  l.')9 

u»c  of  champions  universal,  160 

use  of  chami  ions  restricted,  168 

freed mon  as  champions,  165 

hot-water  ordeal,  248 

water  ordeals  for  slaves,  284 

duel  in  wltch-trluls,  287n. 

ordeal  of  cross,  298 

no  allusion  to  torture,  393 

Lombardy,  use  of  torture  in,  425 

nobles  not  exempt  from  torture,  465n. 

Long   Parliament  fails   to  abrogate 
duel,  214 

Lorraine,  dukes  of,  their  right  to  pre- 
aide  over  duel,  208 


Lorria,  pargatorial  oaths  in,  23n. 

evasion  of  duel  in,  13li». 

Lot,  ordeal  of,  SIl 

among  Hebrews,  S28 

use  of,  in  Islam,  231 

in  Greece,  237 

Lothair  and  Teutberga,  247 

killed  by  Eucharist  ordeal,  806 

Lothair  I.,  compurgation  in  default 

of  evidence,  50n. 

prescribes  form  of  oath-taking,        55 

condemns  cold  water  ordeal,  2S3 

prohibits  ordeal  of  cross,  298 

Lothair  II.,  his  treatment  of  Erfurt 

and  Halle,,  417 

Loudon,  ordeals  as  punishment  in,      .^i40 

Loul<-Ie-Dibonnalre,  tries  Pascal  I.,    34 

on  selection  of  compurgators,  47 

compurg.  in  default  of  evidence,  50n. 

condemns  cold  water  ordeal,  283 

on  ordeal  of  cross,  297,  298 

his  laws  on  holding  courta,  413 

Louis  II.,  Emperor,  compurgation  in 

default  of  evidence,  60» 

Louis  IV.,  Emperor,  exempts  Dort- 
mund from  duel,  182 
punishes  Ueberllngen,                     317 
Louis    d'Outremer    offers    duel     to 

Hugh-le-<>raud,  120 

Louis  VI.  (France),  his  charters  to 

serfs,  113«. 

Louis  VII.,  his  charter  to  Lorris,       23n. 

exemptions   from  duel   granted 

by,  143 

Louis  VIII.  his  charter  to  Crcspy,       179 

Louis  IX.,  legislation  as  to  oaths,     22n. 

ou  statements  by  advocates,         65n. 

does  not  recognize  compurgation,    70 

his  legislation  on  the  duel, 

116,  129,  190 
condemns  Eng.  de  Coucy,  I94n. 

torture  not  used  by,  4^ 

on  criminal  pn>codure,  452 

Louis  X.  struyglos  to  abolish  duel,     200 
orders    cold    water    ordeal    for 

witches,  287 

establl?>hes  use  of  torture,  4!I6 

Louis  X 1 V.  reforms  the  criminal  pro- 

ccdure,  456 

Louis  XVI.  abolishes  torture,  520 

Lourdes.  duel  restricted  in,  178 

Luuvaiu,  bur>:her  of,  challenged  by 

Bishop  of  Liege,  I44 

Lower  Empire,  ordeals  under,  243 

Iron  ordeal  In,  2<i3 

Lowes,  torture  used  In  trial  of,         507n. 
Loy  Oonibcite,  103 

Lubeck,  umo  of  torture  in,  424 

Lucius  III.  pronounces  ordeal  void,    362 
Luitzes  and  Saxons,  quarrels  of,  121 

Lycunthrophy.  torture  in.  486 

LyouH,   Archbishop  of,   uses  ordeal 
on  heretics,  357 


MACPHERSON      on     ordeals     in 
Orlssa.  22.5 

Madagascar,  ordeal  in,  224 

Madrid,  Fuero  of,  compurgation  In,  69m. 
Magi    test    by    fire    the    swaddling 
cloth  of  Christ,  278 
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Magicians,  loss  of  weight  by,  287 

tortared  in  Rome,  3S0 

Magna  Charta,  do  reference  to  tor- 
ture in,  AOl 
Magnni  of  Norway,  on  selection  of 

compurgators,  46 

form  of  eompnrgatorial  oath,  6( 

Mahomet's  accusation  of  Ayesha,      43«. 

use  of  oaths  by,  229 

Mahuot  and  Plonvier,  duel  of,  80.3 

Maino,  Sir  U.,  on  social  orgauiia- 

tiiin,  U 

Maioier  of  Paris,  on  Ronisn  law,      67n. 
Maim,  Council  of,  in  S18,  on  iron 

ordeal,  2^7 

in  S8S  and  1028,  prescribe  the 
ordeal,  3.36 

Mainz,  Templars  olTer  iron  ordeal,      26:) 
Majorca,  duel  prohibited  in,  187 

ordeal  prohibited  in,  366 

Mallnm,  or  Judicial  assembly,  16 

heldin  nubiir,  413 

Manasses  01  Kheims,  rase  of,  57 

Manava  Dharma  ^Hstra— see  Mann. 
Mandenre,  ordeal  of  staff  in,  31.3 

Manicheans,  ordeal  used  on,  3.37 

Mann,   Laws  of,   villaire  commuui- 

ties  in,  14 

oaths  presrribed  in.  24 

ordeals  in,  234 

character  of  evideuce,  .373 

Mansuetns,  St.,  intercessiun  by,       32^11. 

Marc,  value  of  )34n. 

Marcus   Aurellus,  e.xemptions  from 

torture  by,  379 

Marculfus,  selection   of   compurga- 
tors, 40 
MarescH,  Marc  Antonio,  case  of.            4.3!) 
Maritime   law,    its   derivation   froui 

Roman,  14n 

Marmou tiers,  case  of  A1>bey  of,  3J2 

Marriages,  c  insanguinity  lu,  decid- 
ed bv  ordeal,  '  .3.3.3 
Maischalck,  cane  of.  134 
Marsigll  on  bier-right,                            317 
on  abuse  of  torture,                            468 
hiM  torttire  of  •ile<'|»l»*s>tBeHs.           4S:t 
coiidemuH  deceit  to  |«ri'*oii«TH,    49-3fi. 
MarttT-knmmi:r,     or     torture-cham- 
ber,                                                         472 
Martial.  St.,  miracle  wrought  l*y,        3*2-3 
Martiu  of  Austraiiia.  his  d«*ath.  2d 
Martin.   St..   his    superiority   to    St. 

tjermaiii.  331 

his  cope,  used  to  Hwe.ir  ou.  .3.3 

Mary,  Kmi'r.'hH,  ca««e  of,  2-38 

Mary    of    Scotland    prevents    Both 

well's  duel.  211 

Maryland,  wager  of  law  in,  81 

appeal  of  death  in,  216 

Ma8sachusett.<4,  appeal  of  death  lu. 

214.  216 
Masteri*.  slaves  n>>t  tortunMl  against. 

3N3.  4«^ 
except    in    cases   of    majo^- 

tatls,  .3V» 

other  excepti«>n«.  3S3 

n>t  allowed   to  offer   siaveN   in 

evidence,  386 

Msthleu  le-Voyer,  his  >«nit  with  the 

king.  193 

46 


Matthew  of  Westminster  on  prohi- 
bition of  ordeal  in  England,  .364 
>  Maui)ourguet.  duel  restricted  in,         180 
Maur,  St.,  relics  of,  323 
'  Maximilian    1.  restricts    compurga- 
tion, 7A 
Maxiaius  on  evidence  of  slaves,          386 
Mazdeisui,  reMponsibllity  of  kindred 

in,  14 

ordeals  in,  233 

torture  not  prescribed  in,  373 

Mec'vieuburg.  ordeal  iutroduecd  in,  241 
Men,  red-hot  lr»»n  ordeal  for.  2.37 

Menelaus  and  Paris,  duel  between,  99 
Mercantile  law,  duel  not  used  lu,  147 
Mercantile  e-isex,  torture  in,  477 

MerchantN,  nuiltlple  oaths  by,  27 

I  exempted  from  duel,  ISO 

Merlda,  Council  of,  in  666,  on   tor- 
ture, 491 
Meroviugiau'*,  torture  under  the,         396 
Mersebtirg.     robberH    convicted    by 
chami'iouH.  169 
;  Metz,  duel  in  ecclesiastic  ii  court.         147 
Michael  l'al»olo^us.  iron  ordeal  for,    26.3 
Milan,  fire  ordeal  in,                               268 
thief  convicted  by  oath  on  relic!t,  .32-3 
Miles  the  Stammerer,  duel  of.                127 
Milhaud.  UM«>  of  tonuro  in,                    440 
MInden.  bier-right  in.                               330 
Mininium  limit  in  judicial  duel,  129,  1.33 
Mir,  or  Russian  couimunal  s  >ciety,       l.t 
Miracles — 

for  perjury  on  relics,  30,  324 

couvirtiou  of  a  J«'w,  181 

conv(ctlt>n  of  thief  in  China.  22) 

ac(|uitlal  of  homicide  in  Islam,     231 

wroutrht  by  P<>nce  of  Andaoae,     230 

by  St.  <i«Miirulphus,  231 

liv  St.  Hertrand  of  Commin. 

ges.  331,  328 

reversal  of  hot  inm  ordeal,  26.3 

of  Eucharist.  303 

in  l(M>sening  bands  of  iron,  329 

in  pnving  Catholic  orthodoxy,     .'i-'IO 

wrouKfht  by  St.  Martin,  SSI 

conviciM  saved   by  St.  Nicholas 

and  St.  Olaf,  333 

wroutrht  by  confession  and   re- 

peiitan(*(>,  2oI,  .3.30 

constantly  to  be  expected.  368 

woman  hccus«mI  of  adultery  pro- 
served  l»y.  381 
in  a  ca'<e  ot'  torture,  415 
Modt'ua.  iron  iird«stl  in  1.329,                   263 
Mo<l«>MtinuM  on   evidence  under  tor- 
ture.                                                       388 
JfoivM  di  Ci*n — a  klud  ^f  t  trtnre,      46.3 
M-maehorum  L^jc,                                  337 
MonaHteries.  torture  in,                           497 
Monkh  as  duellists,                                   I41 
ordeals  claimed  by,                           .337 
torture  of.  in  Knciand.                     A0i3 
Montaigne  denounces  torture,               All 
Moutiirgis,  stor>'  of  doi^  of,                     203 
Monte  Canino, 'monks  of,  test  relio 

by  Are.  278 

Mouteil  on  profesnional  champion^,     174 
Montes*|uleu.  his   ermr   as   to   the 

Kaiic  Law.  3)1,  3«7 

on  use  of  torture,  M^ 
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Mont-Offier,  ciioe  of  torture  in,  433 

Montpellicr,  c  )Dsont  of  both  parties 

requisite  for  duel,  133 

for  ordeal,  337 

Moraria,  judicial  duel  in,  108 

Mosaic  Law,  oaths  in,  26 

ordeal  in,  2:28 

absence  of  torture  in,  372 

Moslem,  oaths  among,        27n.,  4391.,  230 

ordeal  among,  281 

Mozarabic     liturgy    preserved     by 

duel.  12S 

triumphs  in  fire  ordeal,  274 

Mstislas  Davidovich,  his  treaty  with 

Riga,  181 

Mnh-Wang  on  Divine  government,      21i) 
Multiple  oaths,  27 

Municipal  chttrnpions,  174 

Muntaner,  his  account  of  Pedro  III.      97 
Muratori  on  cold  water  ordeal,  293 

Murder,  appeal  of,  212,  216 

detected  by  bleeding  of  corpse,  315 
Murray,  James,  challenges  Both- 
well,  211 
Mutilation  of  defeated  champions,  164 
Myagh,  Thomas,  torture  of,  iJ05n. 
Myrc,  John,  instructions  to  priests,    212 


XTAOA  used  a**  ordeal,  328 

2y      Kails  pared  in  duel,  206 

Mamur,  State  Council  of,  refuses  to 

prohibit  duel,  210 

Naples — set*  Sidlinn  non»titution9. 
use  of  torture  commenced  in,         423 
punishment  for  suspicion  in,  4.')9 

oxeuiptions  from  torture  iu,  46.')n. 
torture  after  confession  in,  476n. 
persistent  use  of  torture  in,  «*j22 

Navarre    and    Castile,    controversy 

between,  120 

Nebuchadnezzar    presides    at     fire 

ordeal,  270 

Necromancers,  red-hot  iron  iu  trial 

of,  353 

Nfffn  i  kyn,  or  oaths  of  Itindied,  S9 

ya/ninfff.  or  Danish  jury.  4J>8 

Negative  promts  in  HHrbiuian  laws,      67 

not  n^quired  in  Koman  law,  68 

rejected  by  medieeval  jurists,         68 

Nehring,  J.  ('.,  on  cold  water  ordeal,  "292 

on  bier  right.  321 

Nemptlnrii,  Swedinli  juries,  4»P 

Nero,  his  per»ecution»  of  Christians,  378 

76 
296 
322 
460 
513 
289 

4.^57 


Netherlands,  compurgation  iu  the, 

ordeal  of  linlanco  in  the, 

bier-right  in  the, 

torture  in, 

torture  abolished  in  1708, 
Newald  on  cold  water  ordeal. 


New  evldenc« 

for. 
New  Grenada 


2S8, 
rei>ctition  of  torture 


Nicholas  I.—  . 

forbids  the  duel,  183 

forbids  use  of  torture,  41« 

Nicholas,  Aug.,  on  abuse  of  torture,  4S9 

Meuport,  Laws  of,  compurgation  in 

default  of  evideoce,  fiOit.,  61 

duel  not  used  in,  179 

iron  ordeal  in,  2.'t7 

mthtftong,  155 

Nobles  privileged  to  use  championa, 

171,  172 
liability  of,  to  torture,  437,  440,  441 
exemption  of,  from  torture, 

44)5,  408,  464,  465,  506 
and  villeins,  duels  between,  133 

Nodm  ffiy  42 

their  oath,  55 

Nogent,  Are  test  of  St.  Amours  relic,  278 

N  organ d  of  Autun,  case  of.  54,  61 

Normandy,  compurgation  in,  73 

formula  of  compurgatorial  oath,  M 
duel  in  default  of  jury  verdict,  13:< 
minimum  limit  on  duel,  l.'H 

Jews  subject  to  duel,  136 

penalties  of  defeated  pleaders, 

149,  151 
of  defeated  champions,  161 

witnesses  as  chani pious,  161,  163 
prolonged  exlHtencu  of  duel,  2  )4 

conditions  of  ordeal.  .S37 

disappearance  of  ordeal,  .3ft5 

torture  not  used  in  l.Sth  century,  4t£9 
struggle  to  avoid  torture,  437 

Normans,  duel  habitual  among,       S42i». 
and  Saxons,  duel  between,  106 

Norsemen,  form  of  oath  used  by,  25 

compurgation  among,  32 

judgeH  decide  as  to  compurgation,  49 
compurgation  set  a^ide  by  duel,  56 
accusatorial  conjurators,  87 

judicial  duel  among,  101 

ordeal  among,  240 

hot-water  ordeal,  .33^ 

torture  used  by,  3i^6 

Northampton,  assizes  of,  on  the  or- 
deal, 2b3,  348 

Norway,  compurgation  in  default  of 

evidence,  50m. 

form  of  compurgatorial  oath,  .M 

accusatorial  conjurators,  9"^ 

abolition  of  duel,  176 

ordeal  prohibited  in,  .365 

Notre  Dame  de  i'aris,  church  of,  and 
the  duel,  14.3,  146 

Nuns,  torture  of,  497 

Niirnberg  exempted  from  duol,  181 


0 


use  of  torture  iu,  469,  578 


New  Hampshire,  duel  iu,  216 

New  Jerhcv.  bier-right  iu,  322 

New  York,'  bier-rigui  in  1824,  344 

Niam  Nium,  ordeals  used  by.  223 
Nicholas,  St.,  saves    a   condemned 

criminal,  332 

Nicholas    1.    relieves    clerks  from 

duel,  141 


.\TII  and  its  accessories,  20 

inii>ortance  of,  in  Koman  law,  21 

nature  of,  24 

sanctions  of,  2.'^ 

multiple,  27 
of  ecclesiastics,  31n. 
valuation  of,  among  Anglo-Sax- 

ons,  44 

valuation  of.  in  Bordeaux,  90 

compurgatorial,  formula  of,  A.S 

modified  by  the  church,  66 

not  allowed  to  perjurers,  310 

required  of  parties  to  the  duel,  148 
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Oath  required— 

or  rhamploQB, 

of  kntghthood, 

as  ordeals, 

amonK  Khonds, 
in  IslHm, 

theory  or  In  India, 

not  u«ed  lu  China, 

guarantees  of.  among  Greeks, 

use  of,  in  Koine, 

of  roaster  releases  slave  from  or 
deal, 

of  clerKf  sufflclent  for  acqaittal,  3  )S 

exacted  of  the  tortured,  4^7 

Odin  tortured  br  CeirrOd,  S»6 

Odum  wood,  ordeal  of,  22:i 

Oelsner  on  bier- right,  321 

Ofr»  judicium,  299 

Official  champions,  174 

Oil,  boiling,  ordeal  of,  in  Rajmahal,  226 


161 
Itf.'i 
30,  321 
226 
230 
234 
219 
236 
237 


339 


in  India, 

Olaf,  St.,  undergoes  lire  ordeal, 
his  impartiality  questioned, 
saves  a  condemned  criminal, 
his  relics  tented  by  Are, 

OlafTryggvesson's duel  with  Alfln, 


249 
261 

332 

278 

106n. 


OlauH  Magnus  on  Russian  torture,      4V> 
Oldenkop  on  o-ild  water  ordeal,  290 

Olim,  compurgation  in,  70 

cases  of  torture  in,  4.32 

Oioer,  St.,  inlerces«ion  by,  330 

Oodeypur,  red-hot  iron  ordeal  used  in 

1k;3,  2^'> 

Oppert  on  language  of  A  vesta,        2X\n, 

Oracular  ordeals  In  Egypt,  227 

Ordeal,  ihe,  217 

of  oath,  30 

to  ronflrm  compurgation,  45.  5(> 

for  conju  raters,  59 

a<«  itub-ttitute  for  duel,  140n. 

UHo  of.  after  t  >rture,  4'22 

Ord«>uI-uut.  nse  of,  222 

Ordenauiiento 'le  .Mcala,  1S9,  407 

OrdoMuanre    of    12W,    torture    pre- 

scrib.'d  by  4'28,  4'M 

(>rlt>auN,  liuiitations  on  duel,  1.34 

OrltRUA.  BiHhop  of,  clsiuis  Jurisdic- 

tiinofduel,  liH 

OMrh«>rslcben.  torture  at,  in  17.')2,         oli 
OdtrogottiH,   Jmiicial    duel   n'»t    em- 

ployod  liy,  107 

UHO  of  torture  by.  3  8 

OMwyn,  relics  of.  t0J<t«'d  by  Are,  2."S 

Otblonus,  miracle  n'lnted  by,  .Vil 

Otho  I.  •Miconmife^  nHt>  of  duel,  Il'> 

puni'*h«'H  refuHal  of  duel,  I2J 

OtboII    roNtricts  rompurifation,  i\'2 

KubttiiutoN  citmpuri;atli>n,  109 

iniuiiDuiii  limit  tor  duol.  ]'M 

iutri>d(ittli)n  of  duol  ascribed  to 

bim,  121 

rent  irts  n^«»  of  champions,  l«»s 

Otho  III.  eK<Tiit<»«  hl>«  wif«»,  'ilH 

on  d<*i;radation  of  the  papacy,    3.*i9m. 
(>(lio  of  Bavaria,  caM«»  of.  123  , 

<>nd«>waier,  ordinal  of  balance  in,         2!»i  ' 
Outlaws  tortured  In  Iceland,  49.H  < 

Owner,  slaves  not  tortured  agalaat,    9K3  I 


PALENCI  A.  Council  of,  la  1322,  pro- 
hibits ordeal,  366 
Pallor  J  ustiflet  torture,  467 
PanU  c^njumtio,  299 
Papacy,  condition  of  in  X.  and  XI. 

centuries,  .3A9 

its  opposition  to  the  duel,  183 

its  opposition  to  the  ordeal,    ^\  .362 

Papal  States,  duel  prohibited  in  l-VU,  209 

PnribUtM  Lex  134 

Parikynh  or  Indian  ordeal,  235 

Paris,  church  of,  and  the  duel,     143,  146 

universitv  of,  its  privileges,  363 

Parlenient  of  Paris,  growth  of  it!* 

jurisdiction,  201 

seoks  to  abrogate  duel,  198 

final  decisions  as  to  duel,       202,  204 

early  recor.U  of  torture  In,  412 

Parliament  declines  to  abro^'ate  duel,  214 

debate  on  appeal  of  death,  214 

ParsiHin — Nee  Maxdeism. 

Partidas,  Las  Siote.  69 

regulations  on  duel,  1S8 

neg.itive  proofs  rejected,  366 

torture  system  in,  404 

Pascal  I.,  j>urgat>rlal  oath  of,  34 

Pnt^/amiiiati,  torture  qf  his  slaves 

by,  386 

Paternity  decided  by  conjurators,         ."Jl 
decided  by  ordeal,  2.V) 

Patra,  14 

Patrician  ordeals,  283 

Patr  ciauH  exempt  fr.im  torture,  3T9 

Patriclc,  St.,  eude.iVors  to  reprens  the 

duel,  100 

Jaw-bone  of.  326 

Patron  and  clients,  in  Rome,  15 

Patron,   bin   freedmeu   n»t  tortured 

aifainst  liim.  .384 

Paul.  St..  hit  KomMu  citix(*nship,  .381 
Pauluft  JoviuN  on  Russian  torture,  4.'M) 
Payment,  rate  of,  to  champions,  174 

Peacbam's  rase,  umo  of  torture  in,  504 
Peacock's  ca«e.  use  of  torture  in,  .W4 
Peasants  entitled  to  duel,  13'i 

cbampions  refuMed  t<>,  17] 

Pedro  III.  of  .\rugon  challenged  by 

Charles  of  .\njou.  97 

Pedro  the  Cruel  prescribes  compnr> 

gallon,  74 

Pt^ine/trt^fJ  dur^,  510 

Pela^inx  I.,  pun^atorinl  oath  of,  27 

PenniwluiilH.  torture  of,  509»i. 

PeuiiNvlviiuia.  bier-right  in,  .3.22 

di\i'iin.'  nid  in.  370it. 

Pej»li»-1»»-Bref    prescribes    ordeal  of 

croHH.  296 

P.rljfi»ril.  rliarter  of.  In  1319.  43.S 

Perpetuity  of  xiiperMtition.  369 

PerikoiiiAciitiou  of  brtlance,  294 

of  poison.  .327 

P«>rMiHn«.  ancient,  ordealn  among,       232 

Perjury,  decree-*  of,  28 

e\t"iiuatioii  of,  29 

niiiiiMhiiient  coniieiiueiit  on,        30,  .^8 

judinal  <ln<-l  iined  ti>  MuppresN,      |ii«} 

di'feit  in  duel  e<iiiivHleijt  to.  149 

rr  rilmtioo  for.  lu  ln<lin.  234 

Perjurers,  o-deais  oblig»tory  on,         340 

Paifr,  81.,  iat«rc«Miiou  by,  329 
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Peter,  Bishop,  case  of.  In  794,         61 ,  3.38 
Peter  Barihulomew  and  lance  of  St. 

Andrew,  270 

Peter  Cantor  argues  against  duel, 

145,  183 

againHt  ordeal.  !272,  349,  382 

Petrus  Igneus,  case  of,  267 

Philip  or  Alsace,  his  laws  of  Ghent 

and  Nieuport, 
Philip  the  ulave,  torture  of, 
Philip  Augustus  regulates  weapons 
in  duel, 
enforces  the  talio  in  duel, 
limitM  the  ordeal, 
his  churter  to  Tournay, 
Philippe  le-Ilardi  presides  at  a  duel,! "5 
Philippi-le-Bel  admits  cumpnrgatiou,  71 


173 
389 


Id/ 
1.^1 
363 
179 


m     I 


l»:» 
427 
427 
201 


his  legiHlation  on  duel, 
proves  cruelty  of  inquisition, 
his  prosecution  of  Templars, 
Philippe-le-Long.  his  legal  reforms 
on  secrecy  of  criminal  proceed- 
ings, 
Philippe  de  Valois  restricts  right  of 

appeal, 
Philippe-Ie-Boa   abolishes   di}el    in 

Burgundy, 
Philip  li,  introduces  torture  in  Ne- 
therlands, 
Philotus.  torture  of,  374, 

Phocion  threatened  with  torture, 
Phnitria. 

Picardy,  duel  customarv  in  1325, 
Pierre 'de  Fontaines,  his  opinion  of 

duel, 
Pietn>  do  Puvia  convicted    by   Are 

urdeal. 
Pllte  on  absence  of  duel  among  An- 

gl«»-SaxonM,  10«5n. 

on  fate  of  approvers,  213«i. 

Pisa,  charter  of.  177 

Pi»»o,  conspiracy  of,  379 

Pius  IV.  uses  torture  in  trial  of  Ca- 

raffa, 
Plainiiff,  onlcal  for,  in  India, 
PlantaijonetH,  use  of  torture  by. 
Plead,  refusal  to.  torture  for, 
peine  forte  et  dure  for, 


438 

201 

*iOi 

461 
391) 
374 
14 
201 

19.J 

267 


Pleaders  obliged  to  indemnify  wit- 


uesse**. 


Plebeian  ordeulH, 


PloughKhare»«,  re«i-hot.  ordeal  of, 
Plouvier  and  Mahunt.  duel  of, 
Poison  ordeal,  in  Orcece, 

in  India. 
PoltierH  obtains  tho  relics  o(  St.  Li- 

guaire, 
Ptiix,  Si'lgnoiir  de,  case  of, 
Poland,  wer-glld  in, 

c  tmpurgtition  uned  in  ISth  cent., 

judicial  duel  in, 

al>oliHhed  in  Hth  cent., 

use  of  torture  iu. 
Political    offences,    torture    for,    in 

Greece, 
Polus,  Philijipe,  case  of, 
Poinerania.  judicial  due]  in. 
Ponce  of  Andaone,  miracle  by, 
Poor  Men  of  Lyons,  pronccntion  of, 
Poppo,  Bishop,  Iron  ordeal  of, 
Froifuramentuw , 


470 
2:<5 

470 
510/1. 


113 
2S;K  346 


2.V2 
2(..'» 
2:J6 
.327 


314 
71 

m 

77 

los 

210 
44J» 

374 
492 

2 'XI 
426 
260 

88 


Prayer,  use  of, In  judicial  duel,  12S 

Pre- Aryans  of  India,  ordeaU  among,  225 
Precautious  used  in  ordeal,  '  S-M 

Pregnant  women  not  tortured,  387,  405, 

40^,  463,  472 

except  in  Iceland,  497 

Prerogative,  royal,  torture  under,        503 

Preslcs,  Kaoul  de,  case  of,  435 

Prevarication,  torture  of  witnesses 

for,  470 

Pricking  of  witches,  607 

Priests.  »ee  Ecrlf^itmiiftt. 

unchaste,  warnings  to,  305 

Proeit  ordinaire   and   e^traorcfJN- 

aire,  441 

Procuress,  ordeal  obligatory  on,  341 

Professional  chxmpions,  166 

Profits  from  jurisdiction  of  duel,         192 
of  ordeal,  360 

Prosecutor  to  be  present  at  ordeal,     3.V4 
Protestant  clergy,  torture  of,  466 

Protestants  reject  the  Eucharist  or- 
deal, 311 
Providence,  interposition  of,                 218 
PruMsia,  ordeal  introduced  in,  306 
restriction  of  torture  in,  614 
retention  of  torture  iu.                    617 
Prussia,  West,  cold  water  ordeal  in 

174),  293 

Pselli,  test  of  legitimacy  among,    239ii. 
Publicity  of  legal  proceedings  in  9th 

century,  413 

Punishment  for  evading  duel,  131 

for  defeat  in  duel,  1.50 

for  default,  155,  206,  207 

for  retraction  of  confession,  4S6 

ordeal  regarded  as,  3:9 

torture  used  as,  417 

Purgatin  eanoni'ra,  31 

Purgatorial  power  of  oath,  21 

Pumheh^  or  Indian  ordeal,  2:i5 

Pyrrhus,  his  miraculous  toe,  277 


QUERCV,  regulation  of  torture  in.  43S 
QufMtinn  pr^porntt  Ire^  464,  457 

abolished  in  1780,  520 

Question  fl^/lnltiv*'  or  prialabU^  4.V4 

not  allowed  in  Rome,  387 

usod  in  Denmark,  4i>9 

abolished  in  France  in  178S  521 

Qufjftinn  ordinnite  and  txiraordin- 

alr^.  455 

Quintilian   on  evidence    under  tor- 
tun'.  3S*» 
Quintiu!«  Curtius  on  torture,  390 


RAGUALD,  torture  not  used  in  laws 

of,  499 

Raith,  or  WeUh  compurgation,  a6 

numbers  re<iuired  in,  38,  43 

character  of  com])urgators,  42 

overrides  evidence,  51 

form  of  oath  in,  65 
Ralner,   case    of,   at  Council  of  St. 

Baseul,  344 

Rajniahal.  Ilill-tribes  of,  14 

ordeals  among,  225,  2*^ 

invocation  of  salt  303 

Ramayana.  ordeal  in,  234 
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E  USB  la — 

duel  in  17th  century, 
ordoal in, 

hot  water  ordeal  In, 
red-hot  iron  ordeal, 
converted  by  Arc  ordinal, 
supenttitiouft  triaU  for  theft, 
ordeal  in  spite  of  evidence, 
ordeal  for  accuser, 
torture  introduced  in, 
dlsutte  of  tortuie  in. 


210 
240 
248 
257 
272 
2it4 

ais 

4.10 
616 


418 


22n. 

39n. 

6dn. 
75 
89 
117 
13'. 
l:<7 
IM 
155 
157 
160 
139 
167 
249 
256 
2S5 
334 

340 
421 


SACHENTAGB,  torture  of, 
SachaenHpiegel — 

purgatorial  oaths  in, 
purgatorial  oath  of  father, 
advaiitHgeof  lawyers, 
compurgation  in 
accusatorial  coujurators, 
appeals  from  judgment, 
restrictions  on  duel,  129, 

queittions  of  rank  in  duel, 
penalty  for  defeat  in  duel, 

for  default, 
regulation  of  weapons, 
riiiht  to  employ  champions, 
champions  for  the  dead, 
disabilities  of  champions, 
hut  water  ordeal, 
hot  iron  ordeal, 
ctild  water  ordeal  for  lands, 
conditions  of  ordeal, 
ordeal  oltligatory  in  second 

accuKatiouM, 
torture  not  used  in, 
Sachsische  Weichblld— 

oath  in  reclaiming  stolen  horse,  25ti. 

purgatorial  oath  of  father,  39n. 

jurtimt-.ntum  gnpemnfrtutitny  52 

compurgation  in, 

atxuMHtorial  conjurators, 

rentrictlons  on  judicial  duel, 

questiouM  of  ranic  in  duel, 

penalty  for  defeat  in  duel, 

riglit  to  employ  champiouH, 

duel  only  in  criminal  cai^es, 

ordeals  for  the  dewd. 

ordeal  obligatory  in  second  ac- 

cuMatiouM. 

Socrnmentalf^ — see  Compurgators, 

Sacrifloe«  to  sanctify  oatliK, 

8afeguHrd»  provided  for  ordeal. 

Saga  of  Burnt  Njal, 

of  Vlu'a  (Uuui, 

of  Egil  SkallngrimHHon, 

St.  Andrews,  witch-pool  of, 

St.  Aubin,  Abbey  of,  ease  of, 

St.  Uiisenl,  Council  of, 

St.  Brieuc,  BImIiop  of,  claims  juriH- 

diction  of  duel, 
St.  Clement  of  Pescara,  Abbey  of, 
St.  Disier,  torture  not  used  iu, 
St.  Martin-dQ8-Champs,  Juri«<liction 
of,  440,  442. 

Saint-P6,  Abbey  of,  fees  for  ordeals 

granted  to, 
St.  Quentin,  customs  of, 
St    Kemy,  Abbey  of,  claims  jurisdic- 
tion of  duel,  146 
St.  Se.-giuM,  case  of  priory  of,  J27 


75 

8') 

VM 
153 
100 
ISl 
2.5871. 


341 

25 
353 
17 
2<{ 
102 
292 
142 
344 

147 
112 
438 

4.J8 


St.  Searln,  altar  of,  90 

St.  Vaafet  d'Arraa,  Abbey  of,  claims 

jurisdiction  of  dael,  146 

Saints,  their  interposition  in  behalf 

of  criminals,  3^2 

Salic  Law,  compurgation  in,  S2 

number    of    compurgators     re- 
quired, 40 
compurgation  in  default  of  evi- 
dence,                                              48 
perjury  of  conjnratirs,                      A9 
accusatorial  conjurators,  86 
judicial  duel,                            103,  109 
ecclesiastical  duels,                         140 
ordeal,                                         240,  .H34 
hot-water  ordeal,                               248 
additions  to,  ordeal  of  cross  in,      298 
ordeal  in  default  of  compurga- 
tion,                                               338 
com  po  n  nd  i  ni?  for  ordeals,                347 
torture  only  for  slaves,                    .'<94 
Salt,  imprccatiou  of,  in  Kajroahal,       303 
Salvation,     exclusive,     deductiona 

from,  fi23 

Salxburg,  Council  of,  in  799,  pre- 
scribes the  ordeal,  3.15 
Samaritan  legend  of  lire  ordeal,  276 
Sancar,  case  of,  in  1783,  2.V) 
Sancheof (iascony UHcs waterordeal,  284 
Sanctio  of  Orleans  escaped  by  com- 
purgation, 57 
Sanctnrum  Mortes,  3 1 .1 
Sand-bag  usod  in  duels,  213 
8and*mend,  or  Danish  jury,  498 
Sanila  and  Bera,  duel  of,  108 
Sataad,  61 
Snrnga,  poison  used  in  ordeals,  3'i7 
Sas8y-);ark,  ordeal  of,  5522 
Satan,  his  aid  to  witches  in  ordeal, 

264,  2^8,  289,  20.'* 
in  torture,  4l>2 

Satanr,  ordeal  of,  in  Rajmahal,  226 

Sathef^  or  Indian  Kice,  used  in  or- 
deal, 303 
Savonarola  offers  the  fire  ordeal,          272 
Saxo  (■rammaticuK  asKcrts  antiquity 

of  duel,  101 

Saxou  Law — see  SachM*tn*pffgel. 
Saxon  Feudal  Law,  ordeal  Iu,  337 

Saxons,  judicial  duel  among,  105 

torture  not  uned  by,  .393 

Saxon»  and  LuitzeK,  quarrels  of,  121 

Saxony,  no  dolence  allowed  to  ac- 
cused, 474 
diHU^4e  of  torture  in,  516 
Scale.H.  ordeal  of,  2r»4 
Scundiuavian  races,  torture  iu,  49S 
Scavenger's  Daughter,  605 
S  htinf/rhmn,  322 
Schwiibenspiegel,  purgatorial  oaths 

in,  23 

Jurametitum  supermortuumf  52 

compurgation  in,  75 

accuHatorial  conjurators,  b9 

Judgment  of  (!od,  94n. 

appeals  from  judgment,  117 

diKtinction.s  as  to  guilt,  }'2'i 

restrictions  on  judicial  duel,  12-* 

quPHiiun8  of  rank  in  duel,  1:{7 

penalty  for  defeat  in  duel,  1;W 

for  «le.atilt,  1..3 
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Schwabensplefzel — 

cripples  forced  to  present  chain* 

plOD8,  139 

dlsabilitleii  of  champioDB,  167 

restrictions  on  champions,  169 

duels  forbidden  between  kins- 

men,  191 

hot-water  ordeal,  249 

iron  ordeal,  25ti 

conditions  of  ordeal,  334,  337 

ordeal  obligatory  in  second  acca- 

Nations,  341 

torture  not  used,  421 

Schweinfarth,   Dr.,  on   African  or- 
deals, 223 
Schworin,  Synod  of,  denounces  the 

duel,  IS^Jii. 

Scialoja  on    punishment  for  suspi- 
cion, 4'»9 
Scipio  endeaYors  to  prevent  duels,      1(X) 
use  of  oath  by,  ^37 
Bcober,  James,  a  witch-pricker,           607 
Scotland,  selection  of  compurgators,    41 
compurgation  in  default  of  evi- 
dence,                                         60n. 
alternative  compurgation.  Mi 
comporgatlon  in  14th  century,        76 
restrietiun  on  champions,               170 
exemption  from  duel  in  towns,      180 
porniKtence  of  duel,                          210 
water  ordeals  servile,                     2S4 
cold  water  ordeal  in  witch-trials,  291 
bier-rlKht.                                           318 
brilioH  forbidden  in  ordeal,             'i^-4 
ordeal  n^Htricted,                               364 
use  of  torture,                                    fl*'8 
torture  a  Hurplusage,                       54>9 
aboliKhed  iu  HtH).                       AlO 
Scott.  Sir  Waller,  on  bior-right,            318 
8courg«»,  use  of,  as  torture,                     4i>}> 
ScriboniuM  on  cold  water  ordeal,  2^S,  2.^9 
Seuz  iam,                                                2.^ » 
Secrecy  of  inquisitorial  process,  426,  4.'ii 
forbidden  by  Philippe-le-Long,     4:V^ 
evilb  of,                                               481 
Sifeta,                                                             7<s 
Secular  legislation  against  the  ordeal,3(>:t 
Security  required  of  combutauts,          IJ'i 
R^avidom,  48 
SeTguorial  Jurisdiction  exercised  by 
cliurcb,                                                 147 
cuurtH.  torture  used  by,                   440 
SelauuM,  plot  of,                   '                       376 
Si'iectiou  of  defence  allowed   to  ac- 
cused,                                                      3:14 
SelingciiHtadt,   eounril   of,   in    1023, 

presfrlbeH  the  ordeal,  .V»"i 

SeniiteK,  une  of  ordeal  among,  227 

UMo  of  tortnrt*  among,  372 

8*fntp*r/r{,  prlvllegeH  of.  in  duel,  137 

Senchui*  Mor— i«e»'  f^lHi. 
heulli*.  ca»e  of  torture  iu,  432 

BeuH.    Arcbbi(«liop   of,   employs    Eu- 

cbariHt  ordeal.  300 

SerfM  allowed  V*  act  as  witnesses,        ll.'t 
cannot  challenge  a  lii*>emao,  12!' 

eufrancliiited    to    serve    as  wit- 

nej»i»ei«,  13.1 

entitled  to  the  duel,  i:i6 

torture  of.  43| 

Serpent  used  as  ordeal. 


Servia,  Judicial  duel  In,  108 

duel  still  legal  in,  210 

Soverus,  Sept.,  his  law  as  to  evidence 

of  slaves,  385 

Sexhundtnuin,  44n. 

Seyno,  Count  of,  case  of,  82 

Shadrach,  Meshach,  and  Abednego,  267 
Shakespeare  on  bleeding  of  mur- 
dered corpse,  316 
Shaving,  sin  of,  in  laymen,  3A1 
used  in  witch-trials,  493 
Shaw,  Lient.,  on  llill-tribes  of  RaJ- 

mahal,  14 

Sheriff,  his  presence  at  ordeal  re- 
quired, 354 
Shower-bath  as  punishment,  45(t». 
as  torture,  451n. 
Shrewsbury,  Countess  of,  case  of,  fiOB 
Shrift  of  duellHt,  212 
Shrines  of  saints,  oaths  on,  323 
Sicilian  Constitutions,  compurgation 

not  alluded  to,  70 

witnesses  as  champions,  162 

ordeals  ridiculed  in,  364 

introduction  of  torture  in,  4'23 

Sierra  Leone,  ordeals  in,  222 

Sigurd  Thorlaksson,  case  of,  3.V1 

Silence    required    of    spectators    of 

duel,  2<^7 

Justifies  torture,  466 

Silesia,  Judicial  duel  in,  lOS 

Simancas  on  compurgation,  82 

on  universal  use  of  torture,  410 

couili  nins  deceit,  40-1 

Simon  de  Montfort  limits  the  dael,      1H4 

Simony,  trials  for,  54,  57 

c«>uipurk'ation  in,  8> 

ordeal  denied  iu,  S3  >n. 

Sin,  expiation  of,  by  confession,  :i.*>0 

Single  ordeals,  244 

SIta.  trial  of,  by  ordeal,  2.34 

Skevingtou's  daughter,  6(Vm. 

Skirfln,  a  Xorse  ordeal,  240 

SItuIl  of  chimpanxee,  ordeal  of,  221 

Slavs,  Mocial  organixatiou  among,  15 

persistence  of  compurgation,  77 

Judicial  duel  used  by,  108 

vitality  of  duel  among,  210 

ordeal  Ut«ed  by,  240 

ordeal  introduced  by  the  church,  243 

SlavcH  can  prove  freedom  by  duel,      I.H.1 

iron  ordeal  uned  for,  2.17 

wat«T  ordeals  for,  2S3 

evid»Mice  of,  in  Kussia,  S36n. 

oriieal  for,  .S.i9 

tort  UP'  of,  in  Greece,  374 

in  Home,  382 

not  lortuied  against  maKtert,        .HS^t 

ex<  ept  in  caKi*j«  t»f  treason,  38 1 

prott'cied  l»y  iuHcription,  .t>7 

torture  of.  amonif  Barbarians,        393 

among  i>'«trvi)i:oths,  .i9S 

anioiii:  Wisigoths,  M'<\ 

in  Si-aiii.  40*1,  4  >9 

a^'aiiiMt  masters,  in  Germany,  446 

iu  lc«'  and. 

Slavoniit,  ur««*  of  conipur^'ntion  in, 

SUeplesuni'-M,  t<>rture  of,  ^»m»  Viyilg. 

Smith.  Sir  Thomas,  nu  torture, 

Rn»k«wf^0f ,  ordeal  of, 

afappMil  of  death, 
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134n. 

468 
203 
287 
380 
399 
411 
4«2 
31. J 
229 


3  6 

80 

216 

22-». 

Sin. 

62 

69 

74 

68 

ICO 


Soavo,  municipal  champion  in,  174 

Subjrnoie  Ulogeuie,  duel  in  the,  210 

torture  in,  451 

Soest,  Laws  of,  accusatorial  conju- 

rators  in,  89 

duel  prohibited  in,  179 

Soissons,  Bishop  of,  uses  ordeal  on 

heretics,  356 

chapter  of,  claims  Jurisdiction  of 

duel,  146,  198 

synod  of,  prescribes  the  ordeal,    3o6 
Soldiers  exempted  from  torture  by 

Diocletian,  379 

Solidsriiy  of  the  family  and  tribe,         14 
Solitlus,  value  of. 
Sorcery  used  by  judges, 
Sorcerers,  challenge  between, 
loss  of  weight  by, 
tortured  in  liome, 

among  Ostrogoths, 
among  Franks, 
their  confexsious  not  evidence, 
S'-rtet  gnnetorum, 
8otn^  or  trial  for  adultery, 
Sou&be,  Mirolr  de,  orde«l  maintained 

in. 
South  Carolina,  wager  of  law  in, 

duel  legal  in, 
Spain,  leKisltttiun  as  to  oaths, 
episcopal  oaths  in, 
compurga'ion  in  11th  century, 
in  medieval  codes, 
in  Castile, 
negative  proofs  disallowed, 
duel  ut-ed  in  oarly  timen, 
liturgical    question    settled    by 

duel,  122 

by  ordeal  of  fire,  274 

distinctions  of  rank  in  duel,  138 

restriction  on  use  of  chsmpions,    173 
limitations  ou  duel,  1^8 

fchape  of  ordeal  iron,  253 

paternity  decided  by  ordeal,  2.'*9 

ordeal  in  16th  cent.,         311,  351,  367 
UHO  of  lot,  314n. 

ordeal  obligatory  for  abandoned 

women,  341 

dlsappcuranoo  of  ordeal,  .366 

une  of  torture,  403 

torture  useJ  for  oxtorlion,  41S 

vigils  ol,  a  torture,  4S9 

torture  Hboli'hecl  in  1812,  51S 

Spanish  colonies,  torture  in,  46S,  .'>1S 

Speculum  Saxouicum — hoc  Snekgen- 

ttpUg^l. 
Speculum  Suevicum — see  Scfitcfiben- 

spifget. 
Spectators  of  duel,  silence  requirml 

of,  207 

Spiritual  courts,  duel  In,  144 

Spoou,  ordeal  of,  among  Arabs,  231 

Sprenger  ou  ordenls  and  duel,  187 

on  iron  ordeal,  2»»4 

c  »ld  water  ordeal  unknown  to,      2*^7 
ou  bier-right,  .320 

rec(»mniou<ls  deceit,  49.* 

Staff,  onleal  of,  345 

Ktandsfleld.Philip,  convicted  by  bier- 
right,  .^11) 
Stat/Moken^  240 
Staundford,  Sir  Wm.  on  the  ordeal,    367 


Stephen  V.,  ordeal  condemned  hj, 
Stephen,  St.,  laws  of, 

grant  to  Abbey  of  Zala, 
Stoeknfffhf 

Stonyng*8  case,  use  of  torture  in, 
Strappiuio,  torture  of, 
Strasbourg,  heretics  of. 
Stylo  on  compurgation, 
Styria,  duel  limited  in, 
Suahia,  accusatorial  conjurators  in, 
>SuMbian  Law — see  Sohiotben^pit-fftl. 
Suabian  Feudal  Law,  ordeal  in, 
8ubico  of  Speyer  undergoes  Eachar- 

ist  ordeal. 
Submergence,    amount   of,    in    cold 

water  ordeal. 
Substitutes  in  ordeal, 

for  torture  system. 


343 
243 
142 

46 

A05 

407,455 

261 

7« 
l«r 

90 

337 

308 

280 
346 
615 


Snrce»>siou,  law  of,  decided  by  dnel,  119 
Sudebtnick  allows  champions,  17.1 

use  of  torture  in,  451 

Sudras,  cold  water  ordeal  for,  281 

poison  ordeals  con  Sued  to,  S2S 

Suidger  of  Munster,  his  power  of  ex- 
orcism, 266 
Suits,  speculation  in,  17 
Superstition,  perpetuity  of,                    «69 
Surlet,  Gillcs,  esse  of,                            447 
Suspicion  of  guilt  purged  by  ordeal,    3:^7 
pnnishment  for,                                 4.'V8 
Swaddlingcloth  of  Christ,                      278 
Swantopluck  of  Bohemia,  use  of  tor- 
ture by,                                                    417 
Sweden,    compurgation    and     jury 

trial,  46 

compurgation  used  io  17th  cen- 
tury, 77 
accusatorial  conjurators,                  Sd 
re<l-hot  iron  ordeal.                   2.!i3,  262 
paternity  decided  bV  ordeal,          259 
prelates  subjected  to  ordeal,          358 
fees  for  ordeals,                                  361 
ordeal  prohibited,                             3d5 
torture  not  u^ed,                               4S9 
Swithiu,  St.,  intercession  by,            330n. 
Switxerlund.  disuse  of  torture  in,        516 
reci'nl  case  of  torture,                      522 
Sylvester  11.,  ordeal  condemned  by, 

343,  355 
Synsgogue,  sanctity  of  oath  in,  26 


M' ACITI'S  makes  do  mention  of  duel,  103 
I     TacitUK  (Kmp.)  promises  to  limit 

torture  of  slaves,  .385 

Tahiti,  divination  in,  224 

Tai-ki,  or  Supreme  Power,  in  China,  219 
Talio  (the) — see  L*<f  taiionin. 
Tsng/Mia  uut,  ordeal  of,  224 

TuoneroM  witch  trials,  496 

Taoi.sm,  leudencies  of.  220 

Tarben,  church  fee.-*  for  ordeal,  380 

ThnhiIo,  ordeal  alluded  to  by,  240 

Teeth,  loss  of,  ill  duel,  '  132 

Templars  offer  the  Iron  ordeal,  26.3 

torture  used  in  their  tiials,  427 

Temple,  the.  oath  taken  in,  2G 

Territorial   privileges  in    declining 

duel,  130 

TfMtimonis,  4S 

TMiimonv  made  known  to  accused,    4l.i 
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TeMtiinony — 

withheld  froin  aceoiied,  4-'>3 

absence  of,  reouisite  for  ordeal,    3^U 
Tentberga,  CNRe  or,  247 

Tentonic  Kuights  Introduce  the  or- 
deal, 366 
Texas,  recent  case  of  torture  in,  522 
Thanes  required  as  compurgators,        44 
Thangbrand,  the  apostle  of  Iceland, 

176n. 
Theodore,  Peoetential  of,  28 

Theodore    Lascaris   orders  iron  or- 
deal, 263 
Theodorlc  seeks  to  repress  the  dnel,  103 
torture  iu  Edict  of,                           398 
Theodusius  the  0  reat  exempts  priests 

from  torture,  380 

Thomas  AquinaM  on  the  ordeal,  1S4 

Thomas  of  Ciloucester,  his  rules  for 

the  duel.  l'>2 

Thoman,  rhrintian.  o^po^en  torture,  fil3 
Thornton  aii<l  Anhford,  case  of,  215 

Thrace,  ordeal  in,  a.***) 

Thuriugians,  irtta  ordeal  amonsT,  2'>6 
Tiberius,  his  delight  iu  torture,  376 

eludes  restriction  as  to  slave  tor- 
ture, 3'^4 
Tibet,  ordc»l  in,  23« 
Ticlcling  of  soles,  torture  of,             483n. 
Tiers-Etnt,  its  influence  iu  abjllsth- 

ing  duel,  177 

Tiht-bytig  man,  ordenls  for,  ."U4) 

Tison,  Marie,  case  of  in  17H8,  '>3i 

Tith«»M.  cast' of,  determined  by  ordeal,  3-^6 
Toads  as  eviilence  justifying  torture,  4(i7 
Toe-relic  of  King  Pyrrhus,  277 

Toledo,  13th  Council  «»f,  on  torture,  4oM 
TotUh-rclic  of  Buddha  tested  by  fire,  277 
Torture.  371 

cold  water  ordeal  a  preparation 

for,  2>H,  21H» 

and  urdeal   are  uintual   subi«ti- 

tuteM,  371 

ordoal  supplanted  by,  S4't 

ordeul  regarded  nh,  313 

Toulonit«>.  dui'l  forbiddt'n  at,  1**7 

otnciaU  oxompt  from  torture,        4i « 

Tourusy,  cu.^toniH  of,  M\n. 

du«»I  roHiricted  in,  17l> 

ordeals  ax  puiiiNhiuent  In,  34<i 

TouTH.  ('«>nncil  of,  iu  l»ii,  prdtcribe"* 

theordotti,  .'IV» 

Tout  Lion  de  St.  Dlnior,  4i> 

TowuM.  thampi«»UH  of,  J74 

Townships,  r<'NpouNibility  of,  \Wn. 

Tradt',  itN  iiifluoiue  advorse  to  duel,  l.s(> 
Trsjan  protects  msNtort  agalu-it  evi- 

deuce  of  nIsvos,  3n.^ 

Tnillei*.  lawH  of,  1.^ 

Transylvania,  c  >ld   water  ordeal  in 

l>tb  century,  2^ 

Travaocore,  ordeals  Iu,  'i:)M 

Treachery    a    prerequisite    for    the 

duel,  I"*"* 

of  champions,  provision  against,  IM 

Treason,  dupl  rei|uisiie  in  cai>e«  of,      13J 

legaliies  torture  in  Home,  .tNi 

no  limitation  on  t  trture  in  trials 

for.  In  Spain,  400 

torture  in,  in  Uermaajr,  *•* 

in  Toralea, 


Treason — 

torture  of  witnesses  in  eases  of,    470 
torture  iu  England  for,  fi05 

ceases  in  1640,  506 

torture  as  punishment  for.  417 

Trent,  Bishop  of,  tried  by  compurga- 
tion, A7 
Trent,  Council  of,  prohibits  duel,        209 
Tresteaux,  grand  et  petit,                     444 
Treves,  Council  of,  iu  1227,  prohibits 

ordeal  of  hot  iron,  363n. 

Tribur,  Council  of,  in  895,  prescribcHS 

the  ordeal,  356 

on  iron  ordeal,  257ii. 

enjoins  Eucharist  ordeal,        307 
ordeal  for  failure  in  compur- 
gation, 23^ 
Trinity  proved  by  miracle,  XU 
Triple*  ordeals,                                           244 
Triumviri    capitales  as  ofliclal  tor- 
turers, .3<6 
Truth,  symbols  of,  Iu  Egyptian  eouris,  372 
Tryix  iarn,                                                 2.W 
Tucca  the  Vestal,  case  of,                       2:W 
Tuers,  Nicholas,  case  of,  322 
Tnrgau,  story  of  prieNt  of,  304 
Turks,  diviuation  amouif,  %M 
refuse  t4»  try  the  flre  ordeal,           272 
Tuscany,  use  of  torture  in.                    42.^ 
abolition  of  torture  in  1786,           522 

Twins  count  as  one  man  in  Wales,  158 

TMtyhinduji^  44n. 

Tvlor.  E.  H.,  on  ordeals  in  Borneo,  224 

on  Hihle  ordeal.  296 

on  ordeal  of  Bible  and  key,  315 

Tyndareus,  oath  exacted  by,  25 


flEBEKLIXr.EN,    Jews    convicted 
I J     hv  bier-rigbt.  317 
Tifo  o?  TuHcany,  case  of,  :t;t3 
ripiau  astterts  exemptions  from  tor- 
ture, ."Hft 
on  evidence  under  torture,  .*U»8 
riairenie  /akouof.  t  irture  in,  4'iO 
riric  of  C»»i.heliu.  ca««e  of,  123 
UnrhaNtity.  puni-hment  of,  yi& 
Tutted  States,  wager  of  law  In,  80 
appeal  of  de4th  in,  216 
bier-riglit  in.  :i22 
diviuln^;  rod  in,  ."^0 
uj«e  of  Mhower-l)ath  In,  450i». 
rerput  ca-'e  of  t  »rlure,  522 
UuterHurhungNchaft,  or  Inquifitorlal 

prorcM-*,  518 

Vptttalleob  torn,  laws   of,  absence  of 

ord«>al  in,  M^ 

aboem  e  of  torture  in,  499 
rpt«>n   ppi'serllx's  equality  between 

coiiiliatants,  158 

on  the  duol  in  I 'tth  century,  2^*4 

TriiM  and  Thuniuilm,  228 

f'r/»V./'i.  4>7 

rBury.  qiie«.tliim»  as  to  torture  In,  476 

rta,  ciiuipurK'Htioii  «if,  37 

Utrecht,  disu<«e  of  torture  in,  513 


WTAfawsfl.  e«U  water  ordeal  for.       2^1 
!<Mi»cll  of,  In  855,  22 
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Valence,  CouncU  of — 

condemQH  the  duel,  183 

iu  1248,  refuses  counsel 
to  accased,  42Sn. 

ValencienaeN,  privilege  of  duel  in,    ^•'i 
fees  for  tortnriug  In,  481 

nrf(e>4  abolition  of  torture,  A20 

Valentlnian  I.,  exemptions  from  tor- 
ture by,  380 
Valentlnian  11.,  requires  inscription 

for  slaves,  .'tt? 

Valerius  Maximus  on  torture,  3Hfi 

Valtelilue,  use  of  torture  in,  44S 

Valuo  of  extorted  confession,       48^,  4S7 
Van  Arokel,  judicial  duel  of,  9ti 

Vannes,   Council  of,   condemns  the 

lot,  31 3n. 

V'tr  nfrang,  or  Pehlvl  ordeal,  233 

Varieties  of  ordeal,  243 

of  torture  in  Greece,  37.5 

in  Rome,  3^0 

In  Spain,  407,  4<)ft 

In  Prance,  453,  4.3') 

in  Ot'rmanr,  4S3». 

In  England,  dOJ} 

iu  Scotland,  500 

Vase  of  SolsMons.  story  of,  3^1 

Vat-^a,  Ri«hi,  undergoes  the  ordeal,    234 

Vehmtfericht,     accusatoilal     conju- 

rators  in,  91 

Venj<eance,  private,  It^galized,        13,  IH 

Venice,  compurgation  in,  52 

use  of  torture  in,  448 

nobles  not  exempt,  4657i. 

Vermanduis,  appeaU  In,  115 

nobles  of,  demand  the  duel,  2(H) 

charter  of  13l."i,  4.36 

Verona,  Council  of,  122 

duel  at  discretion  of  podest&,        I'l.i 

iuMtitutiuu  of  champions,  168 

e(i<ializ:(tion  of  champions,  173 

ordeal  of  cross  in.  207 

U"<e  of  torture  in,  4*23 

Vestal H,  not  required  to  take  oaths,  34 w. 

ordeaN  used  by,  2'17 

Vttrillum  crtitit,   '  2J'9n. 

Vt'xelai,  heretics  condemned   by  or- 

deiil,  ^u 

Vidmnf,  17.1 

Vie  ina  exempt-^d  from  <iuel,  ISI 

ca-ie  of  Itier  ri^fht  in,  3-'l 

Vleschor.  Iiis  Treullte  on  th"^  Duel,  Ol*-, 

Vi^ra  <.lum'K  oath.  2« 

Vigils  of  Florence,  torture  of.  4S:t 

severity  of.  iu  England,  .107 

in  .Scotland,  5o^ 

ill  Spaiu,  4S9 

Villadlogo  coudemuf  compurgation.  S4m. 

on  torture.  4i»h 

Villein    not    allowed    to    chall«'nge 

ju.lge.  U.l  ' 

regulations  concerning  du«'l,  l.'.ij  -^ 

no  rights  acct>rded  t4»,  431 

VllI'Mieuve,  consiiltt  of,  exempt  from  | 

torture,  4*0  ' 

Villon,  torture  of,  4.V<n.  ' 

Vinr-nt.  St.,  martyrdom  of,  391 

Virgin,  the,  image  of,  at  Cardi.'an,        3  » 
Inlerpo-es  to  convict  a  Jew,  184  i 

her  interposition  to  save,  .368  I 

Virginia,  bierrlght  In,  320,  32:1 


Vtjthnnaga^  poison  ns^d  in  ordeals,     328 
Vives,  Juan    Lois,  denounces    tor- 
ture, 511 
Vladislas  II.  restricts  duel  in.  Han> 

gary,  908 

Voltaire  denonnces  nse  of  torture,       619 
Volterra,  church  of,  jurisdictioB  of 

duel,  14A 

Vnm*T*»  igniti,  2ft2 

Vorftgfia  or  Russian  sorceress,  294 

Vuillermoz,  Guillaume,  case  of,  40i 


WAGBXSRlLontheSoU,  229a. 

Wager  of  Law,  13 

Wager  of  Battle,  93 

Waldomar  II.,  Constitutions  of,  30 

fitockn^ffn,  48 

ordeal  prohibited,  S*i) 

torture  not  alluded  to,  498 
Wales,  Ihws  of — 

compensation  for  Injnrles,  17 
legislation  as  t«)  lines,  19 
punishment  of  kinswoman,  19 
responsibility  of  clerks,  20 
purgatorial  oaths,  23 
multiple  oaths,  27 
reiicH  required  io  litigation,  29 
veuerallun  for  relics,  31 «. 
the  raith,  or  compurgation,  36,  .IS 
number     of     compurgators  re- 
quired, 38,  41 
selection  of  compurgators,  42 
r..ith  set-«  aside  evidence,  61 
Jurntnfntum  Mupitrmo  tnum,  62 
forms  of  compurgatoilal  oath,  66 
ralths  lakrn  iu  churches,  6> 
duel  originally  not  used,  101 
questions  of  rank  in  duel,  13S 
twins  c.mut  as  one  combatant,  laS 
strangers  as  chara|)ions.  165 
relics  nut  required  for  c^'ufessioa 
lit  gallows,  dOOn. 
W«>lsh  and  Saxons,  ordeals  between,  242 
War,  duels  forbidden  during,       196,  199 
Warrantor  liable  t  >  duet,  112 
Water  of  jetlouxy,  229 
Water,  boiling.  «»rdeal  of,  244 
used  in  Japan,  221 
in  Rajniahal,  226 
iu  Mazileism,  232 
in  'I  ibpt,  236 
among  Keini.  39 
ainoiig  (ioths,  2*1 
among  Norsoinen,  335 
sevnilty  of,  343n. 
Water,  cold,  ordesil  of,  279 
use  of,  as  torture,  4.10 
Wat«'r  torture,  pro'ess  of,  4.1.1 
Wax.  divination  by,  232 
U'fttlrt"/,  44n. 
We;ii'on.s  of  witnesses  blessed.  111 
choice  of,  ill  duel,  156 
Woiclibild — see  Hnrhniarhe  W. 
W.'ir  of  Altorf  subjected  to  ordeal,      284 
Welf  of  Bavaria,  12:1 
Well-*,  poisoning,  ciiKe.*  of,  445 
Weuce>-las     of      Bobeiiiia      reforms 

cruelty  of  Cf)nrts,  41.^ 

Wi'.r-g'id,  or  Mood-monoy.  14 

Wer-^ild,  nature  of,  J  7 
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Wergild— 

traePR  of,  in  Greece  and  Rome,        13 

In  RtiAsia,  1-^ 

In  Poland.  16 

of  cccleslaHtlcH,  20 

Jfoitlem,  or  IH^,  27n. 

connected  with  compurgation,        36 

oath  rated  according  to,  44 

Werner,  J.  P  .defend**  nno  of  torture,  514 

Westbnry,  Monantery  of,  37 

Westphalia,    accu«atorlai    coojura- 

tor«  in,  ^9 

cold  vratorordoal  in,  288,  289 

WcHt-PruHsia,   witch-trialu    in  ISih 

century,  293 

Whipping,  torture  io  canes  invulr- 

ing,  477 

Widow  not  liable  to  duel  l:)3 

Wior  on  cold  water  ord»»Hl,  2ft7 

Wife,  torture  of,  in  hunbaud'H  pret- 
ence, 4"3 
William  Clito,  his  privileges  to  mer- 

chants,  IfO 

William   the  ronqu«»ror  introduces 

indictal  du*>l  in  England.  lO*^ 

William  of  Ely,  compurgation  of,  W 

William    of    Holland,    his    oath    of 

knighthooti,  I65n. 

William  of  Utrecht  perishes  by  the 

Buchari-t.  -HO 

Wilson,     ChriHtian,     conticted     by 

bier-right,  31J>«. 

Wlnt«'rbottom,   Dr.,  on    African   or- 
deals. 

Wirteroburg,  torture  usod  till  18Mt,     :t\7 

Wlsigoths,  their  clvilixation,  3i)8 

thoir  Romanixiiig  tendencies,        107 

Taluo  of  oaths,  21 

evidence  of  klusmon  reJocte*i,     3*»m. 

duel  abandoned,  lt>7 

duel  revived.  K''* 

regulations  of  t>iture,  3;»9 

Wltrh-bridle,  A«»8 

Witchcraft,  tests  of,  3S:< 

unconscious,  4W1 

Witch-Po**!  of  r<t.  Andrews,  2:»2 

prickers,  •V»7 

Witches.  loM«  of  weight  by.  287,  29  > 

aid  of  Satan  for,  \LM.  2-8,  28J>,  2:»3,  492 

insen.'ibility  to  t»riure,  493 

extent  of  perMCcntion.  496 

burnoc!  in  1722  in  Sonland,  All 

Witch-trials,  ordeals  noi  lo  be  u-^rd  in,  1 87 

iron  ordeal  in,  2.^i,  2'4.  3'».^ 

cold  water  ordeal  in,  2^6 

fall"  into  deniK'tude,  2S7 

revivetl  in  l«»th  century.  2>S 

induenc*'  of.  on  torture,  4!'0 

in  England.  d(>6 

in  Scotland.  .'M>8 

torture  used  in  Rome,  3M) 

aroonif  the  Franks,  411 

in  Russia.  4.%0 

confession  lit  not  evidence,  4^2 

evidence  to  Justify  torture,  167 

detection  by  greased  bo«)ts,  4<J8 

retraction  of  confession,  4S^ 

imprisonment  to  extort  confes> 

sion,  4M 

use  of  torture  In,  4M 

diflcnlty  In  proving  gnllt,  491 


W^itch-trials— 

deceit  to  procure  confession,  49.^ 

use  of  pricking,  d07 

severity  of.  in  England,  596 

in  sicotlaud,  fi08,  AlO 

Witlkind  and  Charlemagne,  duel  be* 

twcen,  121 

Witnesses,  kinsmen  as,  86 

compared  wiih  conJnrat'>r8,  .  A7 

of  defeated  pleader  fined,     109n.  149 
liabiliiyof  toduel.  111 

ome  armed  to  court.  Ill 

their  weapons  blessed,  HI 

must  bo  able  to  bear  arms,  11') 

as  champions.  161 

penalty  when  defeated,  163 

restricted    in   employing    cham- 
pions, 172 
women  admitted  a**,                         201 
ordeal  of  cross  for,                             2^>7 
to  be  prenent  at  ordeal,                    3VS 
slave,  torture  of,  in  Greece,           37A 
torture  of,  in  Rome,                           S8i 
prients  exempted,                       3:0 
not  tortured  among  Barbarians,    S9A 
except  amoni;  Wislgoths,         401 
tortured  in  Sp.iln,                             4*XI 
in  (]ermauy,                                 470 
in  bankruptcy  cases,             477ii. 
confrontation  of,                                 4.VI 
confiimatlon  of  evidence  by,          487 
Witiendorif,  ca»e  ..f.                                 2t»4 
Women  received  an  eonj orators,  4.3 
not  received  as  wlineswes,               112 
their  evidence  admitted,                  2'>1 
entitled  to  duel  in  Germany,          ]:i9 
ordeal  as  a  substitute  for  duel,  U0». 
punishment  of,  when  defeated  in 

duel,  1^2 

habitual   cruelty   to,   in   Middle 

Age«,  IM,  4I4». 

b.iillnt;  water  ordeal  for,  257 

tortured  lor  )>oi«onlnif,  .HtiO 

pregnant,  exempt  fr«>m  torture, 

M>7.  Hl\  408,  453,  473 
except  in  Iceland,  497 

Worms,  exemption  (nun  duel  In,  ISi 

WoruiH.     (ouiicil     of,    in     829,    con- 
demns cold  water  ordeal,  2M 
enjoins  Eucharist  ordeal.                3i)7 
Wnriburg.  t'ouneil  of.  in  1298,  pro- 
hibits onleal,                                            366 
WuiilMirir.  l>iet  of,  ra»e  of   Henry 
the  Lion  in,  ]24 


\'AHVEn,  appeal <»  to  judgment  of, 
Vajnavalkya,  c«)de  of,  ordenl  In, 

2.«M., 

red-hot  iron  ordeal. 

cold  water  ordeal, 

ordeal  of  balance, 

pols  'U  ordeal, 

conditi  HIS  of  ordenl. 

ordeals  as  pui;t>hmenls, 

.33'», 
Yamslav  Vladomimvich,  laws  of, 
Yaiataa,  or  II aidean  angeU, 
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334 

314 
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ZABOLCS,  Gonncil  of,  in  1092,  regtt- 
iHtes  fees  for  ordoal,  :i60n. 

Zadruga,  or  Slav  commnoal  socletj,  16 
JSala,  monaHtery  of,  iU  prlTilegov,  142 
Zanger  on  exculpatory  oaths,  2:\ 

on  bier-right,  321 

his  troatine  on  torture,  464n. 

Zends,  ordealn  among,  232 

Zerbst,  ettcacions  torture  in,  614 
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Zernbbabel  deflBated  in  fire  ordeal, 
Zierkin  Yon  Vola,  C4se  of, 
Zoroaster,  legend  of, 

uses   ordeal    to   oonTert    Ousho 
tashp, 
Zoroastrian  Law,  tortare  not  used 

in,  S7S 

Zug,  recent  use  of  torture,  fi2S 
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STUDIES  IN  (JhTuilCH  HISTORY: 

THB  RISK  OP  THE  TEMPORAL  POWKii— ItBNKFIT  OP  CLKRQYJ 
KXCOMMUNICATION. 
In  on*  l>rg>  royal  llmo.  talama  of  SIS  pigu;  ellra  cl 
The  ilorj  wai  iieT«r  lold  morn  c»lml)r  nr  with  grMler  I 
thoDghC.    W»  doubt.  ind>^d,  If  any  othar  Xadrof  thii  field 
with  Iblfl  tor   ol«nrn«H.  aoaumer,  ind  powtr.—Ciicaga  Bxami'itr.  ] 

is;t>. 

Mr.  !*■■«  iDtiiL  urorV.  "Slndiai  in  Charob  Hlslorj,"  taUj  tii.la 
pTDlnuo  of  tbi  Brit.     Il  dolt  altb  lhr»>  eabjaelt— tha  Tampnisl 
Banafll  of  Cleri;;.    and    ExFommonicklion,    tb*   rBonrd    of   wbloh    hu   m% 
pMullu  Imporlnnoa  for  (ha  Engliih  itudrn),  mnd  ii  ■  ehaplar  on  Ancient 
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SDPEKNATUltALISM;  ARYAN  AND  SEMITICj 

WITU  SPKCCAL  RKPEBIJNCB  TO  THB  THEOHT  OP 
KVIL  AND  TUB  l'I{ACTI<;K  Of  UAOIC. 
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By  the  same  Author. 


AN  HISTORICAL  8KETCH 

or 

SACERDOTAL  CEUDACY  IN  THE  CHRISTIAN  CHURCH. 

In  one  handsome  octavo  rolame  of  600  pages ;  extra  oloth,  $3  75. 

This  Hubject  has  recently  been  treated  with  very  great  learning  and  with 
admirable  impartiality  by  an  American  nathor,  Mr.  Henry  C.  Lea,  in  his 
History  of  Sacerdotal  Celibacy^  which  is  certainly  one  of  the  most  valuable 
works  that  America  has  produced.  Since  the  great  history  of  Dean  Mil  man , 
I  know  no  work  in  English  which  has  thrown  more  light  on  the  moral  con- 
dition of  the  Middle  Ages,  and  none  which  is  more  fitted  to  dispel  the  gross 
illusions  concerning  that  period  which  Positive  writers  and  writers  of  a 
certain  ecclesiastical  school  have  contipired  to  sustain. — htchy^s  History  of 
European  Morals^  Chap.  V. 

Very  instructive — not  the  less  so  because  impartial,  uncnntroversial,  and 
free  from  all  exaggeration,  on  a  subject  which  is  UNturally  nntunprovocative 
of  it.  It  has  the  proper  qualities  of  a  history. — Westminster  Review,  Oct. 
1867. 

Thus  his  chapter  on  the  Anglican  church  is  perhaps  the  most  connected 
and  most  satisfactory  account  of  our  own  Reformation  as  to  the  question  of 
celibacy  or  marriage  that  could  be  found. — Quarterly  Review,  Oct.  1869. 

Mr.  Lea  has  already  distinguished  himself  by  a  scholarly  and  very  elo- 
quent treatise  on  "Superstition  and  Force."  That  book  was  an  excellent 
gathering  of  curious  thought  put  together  with  enlightened  liberality.  This 
one  is  ns  full  of  careful  research  and  intelligent  observation,  and  far  sar- 
posses  it,  inasmuch  as  it  has  for  its  theme  one  of  the  chief  motive  powers, 
wht'ther  the  power  was  exercised  for  good  or  for  ill,  in  the  progress  of  Chris- 
tianity and  of  Christian  civilization. — London  Examiner,  Oct.  26,  1867. 

J.  B.  LIPPINCOTT  &  CO.— Philadelphia. 
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